CJorttf  U  ICam  ^rlyool  Kibtarg 


Cornell  University  Library 
KF  1091.H97 

A  treatise  on  the  law  of  carriers  :as  ad 


3  1924  018  923  759 


The  original  of  tliis  bool<  is  in 
tlie  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924018923759 


A  TREATISE 


ON  THE 


LAW  O?  CAEEIEES 


AS 


ADMINISTERED  IN  THE  COURTS  OP  THE  UNITED 
STATES  AND  ENGLAND 


BY 

EGBERT  I-lUTCI-imSON 


FLOYD  R.  MECHEM 

author  op 
"Meohem  on  Agency"  "Mechem  on  Public  Opficebs "  etc. 


CHICAGO 
OALLAGHAN   AND    COMPANY 

1882 


PUBLISHERS'  NOTE. 

In  1875  it  came  to  our  knowledge  that  the  author  of  this  volume  had 
been  giving  great  attention  to  the  subject  of  "  Carriers,"  and  had  prepared 
considerable  material  for  a  treatise.  We  felt  confident  that  the  legal  pro- 
fession were  even  then  ready,  to  greet  a  new  work  on  this  subject,  and 
that  Mr.  Hutchinson  was,  by  reason  of  his  large  acquaintance  with  the 
subject  and  his  extended  studies,  well  fitted  to  respond  to  the  evident  want 
of  the  profession.  But  to  our  request  to  complete  his  labors,  Mr.  Hutchin- 
son was  unable  to  accede,  owing  to  a  press  of  professional  duties  requiring 
all  his  attention. 

In  1877,  however,  the  proposition  being  renewed,  he  consented  to  prepare 
the  manuscript,  and  thereafter  labored  unceasingly  till  the  last  line  of  the 
text  was  written.  A  few  days  after  he  announced  to  us  the  completion  of 
the  last  chapter,  and  of  his  intention  to  forward  it  to  the  printers,  we 
received  the  melancholy  news  of  his  death  from  yellow  fever,  near  Mem- 
phis. A  considerable  portion  of  the  work  had  been  stereotyped,  all  of  the 
text  was  written,  but  neither  the  analysis- of  contents,  the  table  of  cases 
nor  the  index,  was  constructed,  and  it  was  necessary  that  the  main  body  of 
the  text  be  read,  that  the  citations  be  corrected  in  proof,  and  that  the  last 
.  chapter  be  revised. 

This  necessary  work,  the  Hon.  James  O.  Pierce,  Judge  of  the  Fifteenth 
Circuit  of  Tennessee,  and  the  Hon.  Irving  Halsey,  late  Judge  of  the  Second 
Circuit  in  Shelby  county,  Tennessee,  very  kindly  and  generously  volun- 
teered to  do,  in  behalf  of  the  children  of  the  author,  and  these  gentlemen 
have  spared  neither  care  nor  labor  in  supplementing  the  work  of  the 
author,  and  superintending  the  passage  of  the  book  through  the  press.  So 
conscientious  and  accurate  will  their  work  be  found,  that  we  believe  few 
Dooks  have  been  issued  of  late  years  containing  less  occasion  than  this  for 
subsequent  correction  or  alteration. 

CALLAGHAN   &   CO. 
Chicago,  Oct.  8,  1879. 
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239  acceptance  by  in.ployer  of  receipt  containing  printed  conditions 

equivalent  to  special  contract  under  English  Carriers'  Act 191 

240  and  so  in  America 191-193 

241  acceptance  of  receipt  by  owner  of  goods,  in  the  absence  of  fraud, 

affords  conclusive  presumption  of  assent  to  its  terms  and  con- 
ditions    1941 19s 

242  the  contract  need  not  be  in  writing 19S 

243  previous  verbal  agreements  merged  in  bill  of  lading  or  receipt.  195,  196 

344     notices  not  intended  to  limit  liability 196,  197 

24s     terms  of  limitation  must  be  plain  and  easily  legible 197-199 

246  receipt,  to  be  eflectual  in  limiting  liability,  must  by  given  to  and 

accepted  by  the  shipper  at  the  time  of  the  acceptance  of  the 
goods,  except  where  course  of  dealing  justifies  subsequent  de- 
livery    199 

247  in  absence  of  such  course  of  dealing,  delivery  of  receipt  subse- 

quently to  acceptance  of  goods  of  no  avail  to  protect  carrier. .   200 

248  extent  to  which  carrier  may  limit  his   liability  almost  unlimited .   20O 

201 

249  may  fix  limited  value  upon  property  to  be  transported 201 

250  but  in  case  of  negligence  would  be  liable  for  full  value  unless  ex- 

pressly relieved  from  such  liability  by  contract 202 

251  contract  limiting  value  of  property  similar  to  limitation  in  English 

Carriers'  Act   202,  203 

252  when  owner  of  goods  bound  to  disclose  value 203,  204 

253  notice  requiring  disclosure  of  value  under  English  Carrieirs' Act.  204 

20s 

254  how  far  decisions  relating  to,  authority  in  America 205,  206 

255  decisions  in  this  country . .   206 

256  when  concealment  of  value  of  goods  by  owner  equivalent  to 

fraud  upon  cai-rier 206-20S 
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357    but  carrier  liable  for  full  value  of  goods  where  loss  occasioned  by 
his  negligence,  except  in  states  where  he  can  by  contract  pro- 
tect himself  from  liability  lor  loss  by  negligence 208,209 

258    this  distinction  supported  by  decision  under  English  Carriers'  Act.   209 
359    carrier  may  limit  time  within  which  claim  for  loss  shall  be  made.   209 

210 
260-264    whether  carrier  can  provide  by  contract  against  liability  for  neg- 
ligence     2 10-2 14 

265  power  of  agent  to  bind  owner  of  goods  to  terms  of  limitation .   214,  215 
366    duty  of  shipping  agent  to  accept  terms  of  carrier,  when  not  un- 

x'easonable , 215,  216 

'^       2G7    power  of  agent  of  carrier  to  bind  him  by  contract 216,  217 

2C8    in  England,  local  or  station  agent-  may  bind  carrier  beyond  scope 

of  his  legal  duties 217,  218 

269    public  have  right  to  assume  that  agent  of  carrier  has  authority  to 

bind  him  by  contracts  in  particular  line  of  business  in  which 

they  are  employed 21S 

370    what  will  be  construed  to  be  a  contrapt  exempting  from  liability 

for  negligence 218-220 

271  how  the  benefit  of  such  contract  can  be  claimed  by  connecting 

carriers 220 

272  when  connecting  carrier  cannot  claim  such  benefit 220,  22 1 

273  reasons  lor  distinction 221   222 

274  connecting  cai-rier,  when  agent  of  first  carrier,  entitled  to  advan- 

tage of  contract  made  with  him ..^ 222 

27s     such  contracts  construed- strictly  against  carrier 222,  223 

276  general  terras  controlled  by  specific  provisions 223,  224 

277  carrier  protecting  himself  in  receipt  from  liability  for  loss  by  rob- 

bery, responsible  for  loss  by  larceny 224 

278  consideration  necessary  to  uphold  such  contracts 224,  225 

279  must  have  fair  construction 225  226 

280  carrier  liable  notwithstanding,  where  loss  result  of  negligence.  226,  227 

281  exceptions  to  liability  in  bills  of  lading  of  carriers  by  water 227 

283    importance  of  exception  of  dangers  of  the  seas , . . .   227,  2  28 

283  what  is  embraced  within 228  220 

284  not  synonymous  with  act  of  God 220 

285  jettison  rendered  necessary  by  tempest,  ordinarily  peril  of  the  sea.  229 

266  so  is  hidden  obstruction,  which  human  foresight  cannot  guard 

^S^'"^' 229,230 

2S7    carrier  relying  upon,  as  defense,  must  show  exercise  pf  highest 

degree  of  skill  and  care 2^0 

288  loss  by  fire  or  explosion  not  within  this  exception 230,  231 

289  general  rule  for  determining  what  are  perils  of  the  sea 231-233 

290  what  losses  carrier  still  liable  for,  notwithstanding  these  excep- 

tions   

233 
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CHAPTER  VII. 

CARRIER'S  DUTY  AS  TO  TRANSPORTATION  OF  GOODS. 
Section.  ,  Page. 

291  duties  to  be  performed  by  carriers  previous  to  delivery  of  goods.  234 

292  ■  his  duty  to  provide  sufficient  means  of  conveyance 234,  235 

293  vehicles  must  be  safe  and  suitable 235, 236 

294,  295     liable  for  loss  occasioned  by  particular  cause  excepted  in  bill  of 

lading,  when   superinduced   by  neglect   of  carrier  to  provide 
proper  appliances 236-238 

296  bound  to  receive  all  gfoods  of  the  class  he  proposes  to  carry,  un- 

less he  has  legal  excuse  for  refusing 238,  239 

297  must  carry  for  all  alike,  and  cannot  show  preferences 239,  240 

298,  299    and  this  independently  of  statute  prohibiting  preferences 240,  241 

300  cannot  grant  exclusive  privilege  to  particular  party 241,  242 

301  no    action   upon    contract  granting   exclusive   privileges   main- 

tainable       242 

302  all  common  carriers  held   to  strictest  impartiality  in  conduct  of 

their  business 243 

303  Railway  and  Canal  Traffic  Act 244-246 

304  implied  duty  of  master  of  sea-going  vessel  to  store  goods  in 

hold 240,  247 

305  part  of  contract  when  bill  of  lading  silent  on  this  subject,  unless 

usage  to  store  elsewhere 247 

306  what  goods  should  be  stored  on  deck 247,  248 

307  carrier's  liability  to  shipper  for  damage  to  goods  stored  in  hold  by 

other  goods 248 

308  whether  rule  applies  to  vessels  propelled  by  steam 248, 249 

309  no  application  to  steamboats  on  rivers 249,  250 

310  the  goods  must  be  carried  in  customary  mode  and   according  to 

directions  of  shipper 250  25 1 

311  liable  for  loss  resulting  from  disobeying  instructions  though  owner 

has  assumed  risk  of  "  all  damage  that  might  happen  "...  .251,  252 

312  must  transport  by  usual  direct  route 252 

313  if  one  of  two  customary  routes  has  become  unsafe  must  ti-ansport 

by  the  other* 21:2  2i;'' 

314  must  carry  in  manner  provided  by  contract 253,  2^:4 

3:5     agreeing  to  transport  by  land  cannot  ti-ansport  by  water 254,  255 

316  or  by  one  vehicle  cannot  send  by  another 255 

317  goods  must  be  carried  at  and  within  time  agreed  upon 255,  2c5 

318  case  illustrating  this  principle 256 

319  inevitable  accident  no  excuse  for  failure  to  carry  within   time 

agreed  upon 256,257 

320, 321     care  to  be  taken  of  goods  during  ti-ansportation 258-260 

322  care  to  be  taken  of  live  stock .  _  _  260 

323  when  transportation  interrupted,  duty  of  carrier  to  use  all  possible 

diligence  to  prevent  injury  to  goods 260, 261 
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324  liable  for  loss  resulting  from  failure  to  use  due  care  and  diligence 

in  preservation  of  goods 261 

325  but  not  bound  to  suspend  journey  to  preserve  goods 261,  262 

326  same  rule  applied  to  sea-going  vessels 263 

327  preference  may  be  given  in  forvfarding  perishable  goods  already 

received 262,  263 

328  goods  must  be  carried  within  reasonable  time  in  absence  of  ex- 

press contract 263 

.    329    what  is  reasonable  time,  how  determined 264 

330    how  far  carrier  responsible  for  delay 264,  265 

331, 332    when  excused  'for '. 265-267 

333  delay  sometimes  a  duty 267 

334  delay  will  not  be  excused  when  caused   by  carrier  or  his  ser- 

vants   267,  268 

335  obstructions  and  accidents  excusing  delay  do  not  put  an  end  to  con- 

tract of  carriage 268 

336  case  illustrating  principle 269 

337  power  of  owner  of  goods  to  change  destination 269,  270 

CHAPTER  VIIL 

DELIVERY  BY  THE  CARRIER. 

338  duty  as  to  delivery  by  carrier  varies  according  to  the  business  and 

mode  of  carriage 271 

339  reference  to  branches  of  this  topic  already  discussed 271,  272 

340  requisites  to  good  delivery 272,  273 

341  former  rule 273 

342  mode  of  delivery  now  well  settled  by  law 273,  274 

343  when  personal  delivery  necessary  and  diligence  to  be  used  in  s,eek- 

ing  consignee 274,  275 

344  liability  of  carrier  for  delivery  to  wrong  person 275,  276 

345  carrier  delivers  to  wrong  person  at  his  peril 276,  277 

346-349    same  subject  continued ^. 278-282 

350  no  possible  circumstances  of  fraud,  imposition  or  mistake  will 

excuse  wroncj  delivery 282 

35 1  rule  different  where  carrier  becomes  warehouseman  and  delivers 

as  such 282—284 

352,353    cases  discussed 284-286 

354  summary  statement  of  law  on  question  of  wrong  delivery 286 

355  liability  as  warehouseman  when  goods  refused  or  consignee  can- 

not be  found 286,  287 

356  when  relation  of  carrier  ceases  and   that  of  ordinary    bailee 

begins 2S7,  288 

357  delivery  by  carrier  by  water  need  not  be  personal 28S 

358  must  provide  safe    landing    and    delivery    must  be  at  proper 

time 288,  289 
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359  must  notify  consignee  of  arrival 289,290 

360  such  notice  must  be  actual 290 

361  goods  must  be  properly  separated  and  designated  for    use   of 

consignee 290,  291 

362  consignee  cannot  be  required  to  accept  on  Sunday  or  legal  holi- 

day when  labor  forbidden 291,  292 

363  carrier  may  in  New  York  tender  goods  on  fourth  of  July,  unless 

custom  to  the  contrary 292 

364  diligence  to  be  used  by  consignee  in  removing  goods 292, 293 

365  diligence  to  be  used  by  carrier  in  finding  consignee  to  give  notice 

of  arrival  of  goods 293 

366  notice  may  be  waived  by  previous  course  of  dealing 293,  294 

367  railway  companies  not  required  to  make  personal  delivery  of 

goods 295-297 

368-370    whether  railway  companies  bound  to  notify  consignee  of  arrival 

of  goods 297-300 

371  ■  always  bound  to  unload  with  due  care  and  safely  deposit 300 

372  this  qualification  of  liability  of  carrier  has  no  application  to  deliv- 

ery to  successive  carriers 300, 301 

373  general  observations  touching  necessity  of  notice  to  consignee  by 

railway  companies  of  arrival  of  goods 301,  302 

374  rule  in  Englahd,  New  York,  Minnesota  and  Michigan 302-306 

375  necessity  of  notice  as  affected  by  usage 306,  307 

376  reasonable  time  for  removal  of  goods,  when  question  of  law, 

when  of  fact 307 

377  reasonable  time  for  removal  not  varied  by  distance,  convenience 

or  necessities  of  consignee 307,  308 

378  during  reasonable  time  allowed  for  removal,  carrier's  relation  to 

goods  unchanged;  after  its  expiration  liable  as  warehouseman 

only 308,309 

379  express  companies  bound  to  make  personal  delivery 309,  310 

'  380    when  excused  from  personal  delivery 310 

381,382     effect  of  usage  in  excusing  personal  delivery 310-312 

•  383    whether  carrier  bound  to  make  personal  delivery  must  give  no- 
tice of  refusal  of  goods  by  consignee 312 

384  refusal  to  receive  raises  presumption  that  consignor  is  still  owner 

of  the  goods 31 7 

385  effect  of  holding  goods  by  carrier  at  request  of  consignee 313 

386  eftect  of  absence  of  consignee  or  carrier's  failure  to  find  him  after 

reasonable  diligence 313,314 

387  should  notify  consignor 51  a 

3S8    duty  to  notify  consignor  or  owner  of  absence  of  consignee,  or  his 

refusal  to  receive  the  goods,  only  arises  when  personal  delivery 
required 314.  3^5 

389  undertaking  of  carrier  with  reference  to  C.  O.  D.  goods  ....  315,  316 

390  receiving  such  goods,  bound  to  strict  compliance  with  instruc- 

tions  2i6 
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391  obligation  to  require  payment  for  such  goods  before  delivery  rests 

on  contract  to  do  so,  express  or  implied 316,  317 

392  vhere  consignee  not  prepared  to  pay  foi;-  such  goods  immediately, 

carrier  must  retain  them  a  reasonable  time  to  enable  him  to 
do  so 3i7<3iS 

393  consignee's  right  to  inspect  the  gobds 319-321 

394  consignee's  right  to  change  place  of  delivery 321 

395  consignee,  when  mere  agent  of  ovifner,  cannot  change  place  of 

delivery 322,  323 

,06-398    carrier  excused  when  goods  taken  from  him  by  legal  process . .   324—326 

399  rule  in  Massachusetts,  where  goods  seized  under  process  against 

person  to  whom  goods  do  not  belong 326-328 

400  proceeding  to  excuse  must  be  legal  and  valid 329 

401  carrier  must  give  prompt  notice  to  consignor  or  owner  of  seizure 

of  goods 329 

403,403    effect  of  garnishment  or  trustee  process  upon  property  in  the 

custody  of  the  carrier 329-331 

404  duty  and  liability  of  carrier  when  adverse  claim  is  set  up  to  the 

property 331,  332 

405  carrier  cannot  himself  set  up  adverse  claim  of  third  party  against 

his  bailor 332,  333 

406  carrier  would  be  permitted  to  show  right  of  property  in  ^nother 

after  having  received  notice  not  to  deliver  goods  according  to  his 
undertaking 333 

407  but  if  claimant  has  not  paramount  title  over  bailor,  withholding 

goods  under  such  notice  would  be  a  conversion 333,  334 

408  carrier  may,  where  goods  claimed  by  a  third  person,  withhold  them 

long  enough  to  satisfy  honest  doubts  as  to  ownership 334 

409  carrier  may  excuse  non-delivery  by  showing  that  vendor  has  ex- 

ercised right  of  stoppage  in  transitu 334,  335 

410  how  this  right  exercised 335)336 

411  notice  may  be  given  by  vendor  or  his  authorized  agent 336 

412  to  whom  notice  should  be  given 336,  337 

413  against  whom  right  may  be  exercised , 337 

414  bona  fide  transfer  of  bill  of  lading  will  defeat  right  of  stoppage  in 

transitu 337,  338 

415  goods  must  be  in  possession  of  some  middleman   when  right 

exercised ,.., 338,339 

416  when  regarded  as  in  tramiitt .,......, , . .  339,  340 

417  not  necessary  that  goods  should  have  come  into  actual  possession 

of  buyer  to  put  an  end  to  right  of  vendor 340,  341 

418  when  transitus  ended , , 341 

419  when  receipt  of  goods  upon  buyer's  cart  or  vessel  regarded  as 

termination  of  transitus , , , 34 j 

420  actual  recovery  of  possession  of  goods  by  vendor  not  necessary 

to  make  stoppage  in  transitu  effectual , 341, 342 
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421  carrier  obeys  or  disobeys  notice  of  stoppage  in  transitu  at  his 

peril 342.343 

422  may  demand  reasonable  time  to  investigate,  and  if  in  doubt,  insti- 

tute legal  proceedings  to  ascertain  rights  of  respective  parties.  343 

423  the  carrier's  right  to  demand  receipt  on  delivery 343,  344 

CHAPTER  IX. 

THE  RIGHTS  OF  THE  CARRIER. 

424  rights  and  duties  of  bailor  and  bailee  reciprocal 345 

425  the  carrier's  right  to  an  action  to  recover  the  goods  when  taken 

from  him,  or  for  an  injury  to  them  while  in  his  custody. . .   345,  346 

426  not  inconsistent  with  rights  of  general  owner 346 

427  carrier  paying  owner  for  property  lost  or  destroyed  by  another 

while  in  his  custody,  substituted  to  rights  of  owner  against 
wrongdoer 347 

428  may  even  recover  against  owner  where  goods  are  wrongfully 

taken  possession  of  by  him 347,  348 

429  his  right  to  insure  the  goods 3481  349 

430  bailment  to  carrier  ordinarily  confers  no  power  to  sell,  and  sale  by 

without  other  authority  void 349, 350 

431  cannot  sell  goods  without  legal  proceedings  to  enforce  lien 350 

432  may  sell  goods  in  case  of  emergency 350,  351 

433  master  of  vessel  may,  in  case  of  absolute  necessity,  sell  both  ship 

and  cargo. 351 

434  nature  of  emergency  justifying  sale 3ji,  352 

435  what  purchaser  must  show  to  establish  title 352 

436  carrier  selling  without  necessity  guilty  of  conversion 352, 353 

437  degree  of  necessity  justifying  sale 353^  3^^ 

438  must  communicate  with  owner  when  practicable 354 

439  his  right  to  know   character  of  goods  and  contents  of  pack- 

^g^= 3SS-357 

440  duty  of  shipper  to  make  known  dangerous  character  of  goods.  357, 358 

441  carrier's  liability  for  damages  occasioned  by  dangerous  goods. . . .  358 

442  liability  of  shipper  for  damages  occasioned  by  dangerous  goods .  358 

359 

443  compensation  of  carrier 3  ro  360 

444  entitled  to  freight  only  on  goods  delivered , .  360 

445  entitled  to  freight,  though  goods  have  become  worthless,  if  they 

are  delivered 360^  36, 

446  right  of  owner  to  set  off  damages  occurring  by  fault  of  carrier.  361,  362 

447  amount  of  compensation  for  carriage  362  363 

448  consignee  frima  facte  liable  tor  freight 363 

449  consignee  assigning  bill  of  lading  not  liable  for  freight  unless  in- 

dorsee his  agent 363,364 

450  presumption  that  consignee  is  owner  of  goods  may  be  rebutted.  364,  36c 

451  consignor  liable  for  freight. i 365766 
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452  when  consignee  agent  of  owner  of  goods,  liable  for  freight  unless 

fact  of  agency  disclosed 366 

453  rule  when  freight  to  be  ascertained  by  measurement 366,  367 

454  mtist  be  calculated  on  freight  actually  delivered ' 367,  368 

455  freight  fro  rata  itineris 368,  369 

456  whether  acceptance  of  goods  by  owner  waiver  of  further  carriage .  369 

■      370 

457  whether  acceptance  voluntary,  how  determined  in  absence  of  ex- 

press agreement 370,  371 

458  when  sale  made  without  consultation  with  owner,  acceptance  of 

proceeds  not  equivalent  to  acceptance  of  goods  at  place  of  de- 
tention   371 

459  no  freight  due  where  transportation  of  goods  to  place  of  destina- 

tion has  become  impossible 371-373 

460  entitled  to  freight  fro  rata  itineris  when  voyage  interrupted  by 

breaking  out  of  hostilities •        373-37S 

461  rule  for  adjusting  freight  ^>-o  rata  itineris,  adopted  by  Lord  Mans- 

field   375 

462  observations  upon 37Si  376 

463  duty  of  carrier-as  to  transhipment  when  completion  of  voyage 

in  original  vessel  becomes  impossible 376 

464  rule  as  to  freight  in  such  case 376,  377 

465  Shipton  v.  Thornton  commented  upon 377i378 

466  when  master  may  bind  owner  of  goods  to  pay  increased  freight. .  378 

379 

467  in  case  of  capture  owner  loses  goods,  carrier  loses  freight 379 

468  when  goods  are  carried  contrary  to  wishes  of  owner.. 380 

469  carriers  cannot  sue  for  freight  till  goods  delivered 381 

470  when  delivery  complete,  so  as  to  entitle  carrier  to  sue  for  freight.  381 

471  when  shipper  may  recover  freight  paid  in  advance 382 

472  parties  may  agree  that  freight  shall  become  due  before  comple- 

tion of  carriage 382 

473  consignee  liable  for  detention  of  carrier 382,  383 

474  carrier    may  recover  damages  in   nature  of  demurrage  from 

stranger 383.384 

475  other  cases  in  which  carrier  may  sue 384 

476  carrier's  lien  for  freight 384,  385  , 

477  lien  confined  to  charges  and  advances  on  particular  goods  . .  385,  386 

478  confined  to  charges  for  transportation 386, 387 

479  when  delivery  by  carrier  extinguishes  lien 387 

480  delivery  of  part  of  goods  does  not  extinguish  lien  on  remainder 

for  freight  on  whole  consignment 387,  388 

481  lien  not  lost  by  delivery  procured  by  fraud  or  by  promise  to  pay 

on  delivery , 388 

482  lien  has  precedence  of  claim  of  general  creditor  or  right  of  stop- 

page in  transitu 389 
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483  presumptions  of  law  in  favor  of  lien,  but  it  may  be  waived  without 

express  contract 3^9 

484  when  acceptance  by  carrier  of  bill  of  exchange  for  freight,  amounts 

to  waiver  of  lien 3^91  39" 

4S5    act  of  carrier  to  constitute  waiver  must  be  inconsistent  with  his 

right  to  retain  lien 390 

486  no  waiver  where  notes  given  for  freight  and  maker  becomes  in- 

solvent before  delivery 390,  391 

487  agreement  to  give  security  for  freight  not  complied  with,  no  waiver.  391 

488  when  freight  not  paid,  carrier  may  store  goods  in  his  name  until 

payment 39i>  39^ 

489  whether  carrier  has  lien  on  goods  wrongfully  shipped  by  one  who 

is  not  the  owner 392,  393 

490  right  of  innkeeper  to  retain  goods  for  bill  of  guest  to  whom  they 

do  not  belong 393 

491  carrier  has  no  right  to  hold  goods  delivered  to  him  by  a  \^TOng- 

doer,  to  whom  they  do  not  belong,  as  agairtst  true  owner 394 

492  lien   extinguished  by  tender  .and  refusal  to  accept  full  amount 

due 39S,  396 

493  lien  not  assignable 396 

494  carrier  cannot  sell  goods  for  charges 396,  397 

CHAPTER  X. 

CARRIERS  OF  PASSENGERS. 

495  distinction  between  carrier  of  passengers  and  common  carrier. . .  398 

496  not  common  carrier  as  to  transportation  of  slaves 398,  399 

497  negligence  essential  to  liability  of  passenger  carrier,  not  essential 

to  liability  of  common  carrier ■uyn   400 

498  degree  of  care  and  diligence  required  of  passenger  carrier. .  .400,  401 

499  tendency  of  the  law  in  modern  times  to  hold  carrier  of  passen- 

gers to  very  high  degree  of  care  and  diligence 401,  402 

500  not  warranter  of  safety  of  passenger,  but  bound  to  jwovide  for  "  as 

far  as  human  care  and  foresight  will  go " 4Q2 

501  rule  frequently  expressed  in  other  but  equivalent  language.  .402,  403 

502  must  use  every  precaution  to  ensure  safety  of  passenger,  reason- 

ably consistent  with  business  of  carrier  and  means  of  convey- 
ance employed  by  him 404,  405 

503  same  unvarying  degree  of  care  not  required  of  carrier  of  passen- 

gers under  all  circumstances .Qr    .q5 

504  risks  which  the  passenger  takes  upon  himself 406  407 

505  carrier's  responsibility  for  the  safety  of  his  means  of  convevance     407 

506  how  far  a  warranter  of  the  perfection  of  his  vehicle  and  appli- 

ances  ^08 

507  doctrine  in  America  ...., , 400 
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508  in  England 409-411 

509  responsibility  for  defects  in  vehicles  and  machinery  attributable 

to  the  fault  of  the  manufacturer 41 1, 4)  2 

510,511     rule  in  Tennessee 412,  413 

512  weight  of  authority  that,  so  far  as  passenger  is  concerned,  carrier        J 

is  responsible  for  negligence  of  manufacturer 413-415 

513  where  injury  results  from  contributory  negligence  of  another.  415, 416 

514  railway  carrier  running  over  track  of  another  company,  liable 

for  injury  to  passenger  from  defects  in 416,  417 

515  owner  of  steamboat  liable  for  injury  to  passenger  caused  by  un- 

safe condition  of  hulk  of  another  used  by  him  in  embar'kation 

of  passengers 417 

516  duty  of  railway  company  to  provide  suitable  platforms 417, 418 

517  must  be  at  safe  distance  from   track,   and  otherwise  in  good 

condition 418,  419 

518  and  well  lighted 419 

519  when  liable  for  injury  to  passenger  attempting  to  get  on  or  off 

train  at  unsafe  place 419-421 

520  when  passenger  may  adopt  dangerous  course  to  avoid  incon- 

venience   421 

521  greatest  Caution  required  in  stational  arrangements   intended  for 

security  of  passenger 422 

523    powers  of  such  companies  to  adopt  regulations  as  to  admissions 

into  their  stations  and  depots 423,  424 

523  must  be  enforced  without  partiality 424 

524  duty  as  to  roads  when  provided  by  themselves 424, 425 

525  not  responsible  for  injury  caused   by  sudden  and  extraordinary 

flood,  where  due  care  and  diligence  used 425 

526  responsible  for  safe  condition  of  all  subsidiary  appointments  of 

road 425,426 

527  not  responsible  for  negligence  or  malfeasance  of  third  persons, 

no  negligence  of  their  own  concurring 426 

528  sometimes  important  to  ascertain  whether  accident  occurred  from 

previously  existing  defect,  which  with  due  diligence  a  company 
might  have  remedied , 426,  427 

529  responsibility  for  not  adopting  useful  improvements  which  may 

promote  the  safety  of  the  passenger 427,  428 

530  dependent  upon  surrounding  circumstances . .  7 428,  429 

531  duty  as  to  examination  of  vehicles  and  other  apparatus 429 

532  no  invariable  rule  can  be  laid  down 429,  430 

533  responsibility  for  character  of  servants  employed 430 

534  coach  proprietor  responsible  for  negligence  or  incompetency  of 

driver 430.43I 

535  the  law  recognizes  no  distinction  between  the  act  of  the  agent  and 

the  act  of  the  principal,  except  as  to  the  remedy 431,  432 

536  gross  negligence  knowingly  to  retain  incompetent,  unfit  or  intem- 

perate person , 432 
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537  carrier's  duty  to  accept  as  passengers  thoae  who  offer  themselves 

for  carriage +33-431- 

538  carrier  of  passengers  bound  to  receive'  all  who  oifer,  to  whom 

there  is  no  legal  objection 434-436 

539^541     what  persons  carrier  may  refuse  to  accept ; .  436-43S 

542  passengers  may  be  separated  according  to  sex,  character,  etc.  438-440 

543  every  contract  for  carriage  presumed  to  have  been  made  with 

reference  to  such  regulations  when  they  exist , ,  440 

544,  545    passenger  once  accepted  cannot  be  ejected  unless  guilty  of  mis- 
conduct   440,  441 

546,  547    when  passenger  may  be  ejected  for  improper  Conduct 441-443 

548  duty  of  carrier  to  protect  the  passenger 443,  444 

549  duty  of  conductor  when  fight  takes  place  on  railway  train.. .  444,445 

550  duty  as  to  removal  of  dangerous  and  offensive  persons  from  pub- 

lic conveyances 445,  446 

551  servants  of  carriers  in  charge  of  conveyance  must  use  every  effort 

to  quell  disturbance , 446 

552  but  carrier  only  responsible  for  failure  to  quell  disturbance  when 
fact  brought  to  knowledge  of  persons  in  charge  of  conveyance.  446 

447 

553  difference  between  passenger  and  stranger  as  to  degree  of  care  and 

diligence  to  be  used  by  carrier 447 

554  who  entitled  to  be  considered  a  passenger 447, 448 

555  person  on  conveyance  by  fraud  or  against  orders  of  carrier,  when 
latter  justified  in  rejecting  him,  not  a  passenger 448, 449 

556  may  be  a  passenger  without  being  in  vehicle 449 

557  person  having  purchased  a  ticket,  and  passing  over  company's 

ground  to  train,  under  directions  of  carrier's  agent,  a  passenger.  449 

558  when  one  may  be  a  passenger  without  having  paid  fare  or  pur- 

chased ticket 449,  450 

559-561     other  instances 450 

,:      562    where  intention  and  act  of  party  combined  are  such  as  give  rise 

to  an  implied  contract  to  carry,  he  is  a  passenger 450-4 152 

563  where  carriage  once  undertaken,  no  direct  contract  necessary  to 

;  constitute  person  carried  a  passenger 452, 453 

564  person  not  employee  of  carrier,  lawfully  in  conveyance,  entitled  to 

;  same  care  and  diligence  as  one  who  is  strictly  a  passenger.  .453,454 

565  payment  of  fare  not  necessary  to  constitute  one  a  passenger 454 

566  care  and  diligence  due  to  a  gratuitous  passenger 454,  455 

;      567  distinction  between  liability  of  carrier  carrying  goods  gratuitously, 

and  liability  of  carrier  carrying  passenger  gratuitously 455,  456 

568    the  contract  to  carry ;  tickets icy  ^cg 

:  ,    569    carrier  may  eject  ]-as;enger  for  refusing  to  comply  with  reasona- 
ble regulations  res,>ecting 458 

570    power  of  carrier  to  require  purchase  of 458,  4^9 

:  571     when  passenger,  failing  to  provide  himself  with  and  to  show  when 
.[N  required,  may  be  ejected ,,,..... 459,460 
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1      572    regulation  requiring  passenger  to  exhibit  ticket  when  required, 

reasonable , 460, 461 

573  regulation  requiring  passenger  to  surrender  ticket  in  exchange  for 

check,  reasonable 461 

574  where  passenger  surrenders  ticket  to  one  conductor,  and  is  ejected 

by  second  conductor  for  want  of  ticket,  carrier  liable  for  com- 
pensatory damages 461, 462 

575  when  journey  to  which  ticket  entitles  is  commenced,  it  must  be 

continued  to  its  end 462 

576  for  what  time  good , .  463 

.  577    rule  different  in  case  of  coupon  tickets , 463 

578  first  carrier  giving  coupon  tickets  over  connecting  line,  liable 

only  for  injury  to  passenger  upon  his  own  line 463,  464 

579  contract  for  through  transportation  may  nevertheless  be  shown . .  464 

46s 

586  ticket  not  always  expressing  the  entire  contract,  it  may  be  shown 

by  other  proof 465,  466 

581  passenger  carrier  cannot  limit  his  liability  by  notice  or  regulation ; 

may  by  contract 466, 467 

582  if  contract  on  ticket,  must  be  written  or  printed  legibly  and  intel- 

ligibly on  its  face 467 

583-586    liability  for  injuries  to  passenger  resulting  from  his  negligence  or 

that  of  his  servants 467-470 

587  passenger  must  conform  to  reasonable  regulations  of  carrier 470 

588  reasons  for  requiring  such  conformity 470, 471 

589  passenger  refusing  to  conform  forfeits  his  right  to  further  car- 

riage    471,  472 

590  reasonable  opportunity  must  be  given  passengers  to  conform.  472, 473 
501    right  to  eject  must  be  exercised  in  a  proper  manner 473 

592  when  and  to  what  extent  passenger  may  resist ., 473 

593  when  attempt  to  eject  wrongful,  may  resist  to  the  utmost  extent 

necessary  to  defeat  it 474 

594  whether  due  care  has  been  used,  a  question  of  fact . , 474,  475 

595  treatment  due  passenger 475 

i^t  597    liability  of  carrier  for  ill-treatment  of  passenger 475-477 

598  exemplary  damages  in  such  cases 477 

599  rule  in  New  York 477,  478 

600  cases  adopting  principle  that  master  is  not  liable  for  wilful  tort 

of  servant  ... 478, 479 

601  difficulty  not  in  ascertaining  governing  principle,  but  in  its  appli- 

cation   479, 480 

602  railroad  company  held  liable  for  indecent  assault  by  conductor 

upon  female  passenger 480,  481 

603  the  time  at  which  carrier  must  commence  transportation 481 

604, 605    must  use  diligence  to  conform  to  published  schedules  and  no- 
tices..   481,482 

,     606    liable  for  false  representations  in 483 
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607  but  obligation  imposed  by,  not  absolute 483-  4^4 

608  liability  for  detention  of  the  passenger 48+  485 

609  carrier  must  provide  sufficient  room  and  reasonable  accommoda- 

dations ^''S 

610  exceptions  to  this  rule 4SS.  486 

61 1  carrier  must  allow  customary  intervals  for  refreshments 486 

612  must  carry  to  end  of  journey  and  give  time  to  alight 486,  487 

613  carrier  not  liable,  as  carrier,  for  injury  to  passenger  after  ample 

time  to  alight  given 487i  488 

614  must  give  notice  of  arrival  at  stations 488 

615  must  be  careful  not  to  invite  passenger  to  alight  at  improper 

place  or  improper  time 4881  489 

616  mere  calling  out  name  of  station  not,  under  all  circumstances, 

equivalent  to  invitation  to  alight 489, 490 

617  must  aftbrd  passenger  opportunity  to  alight  at  platform 490 

PASSENGER  CARRIERS  BY  WATER. 

618  means  and  manner  of  b-ansportation  by,  have  given  rise  to  some 

distinctions  between  them  and  carriers  by  land 491 

619-624    laws  of  congress  relating  to 49^^95 

625  provisions  in  regard  to  inspection  have  been  extended  to  hulls 

and  boilers  of  ferry  boats,  yachts,  etc 49S 

626  these  statutory  provisions  do  not  limit  common-law  liability  of 

carriers,  and  strict  compliance  with,  no  defense  where  negli- 
gence shown 495i  49^ 

627  carrier  by  water,  in  absence  of  express  contract,  must  provide  pas- 

senger with  food  and  other  necessaries  during  voyage  ....  496, 497 

628  character  of  accommodations  to  be  provided 497 

629  authority  of  master  of  ship  over  passenger 497, 498 

630  to  be  exercised  only  in  case  of  necessity 49S 

631  duty  of  master  with  respect  to  passenger 498-500 

632  stands  in  Ifico  parentis  to  minors  and  female  passengers 5°° 

,   633  treatnient  due  passenger  dependent  somewhat  upon  his  conduct .  500 

SOI 

634  responsibility  for  delay  in  departure  upon  voyage 501 

CHAPTER  XI. 

THE  LIABILITY  OF  THE  CARRIER  AS  AFFECTED  BY  THE 
CONCURRING  OR  CONTRIBUTORY  NEGLIGENCE  OF  THE 
PASSENGER. 

635  universal  principle  that  person  cannot  recover  for  injury  occa- 

sioned by  his  own  negligence 502 

636  distinction  between  liability  as  to  strangers  and  passengers  in  case 

of  contributory  negligence 502,  503 

637  negligence  of  passenger  will  not  always  protect  carrrier  from  lia- 

bility    1^3 
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638  contributory  negligence,  a  question  for  jury 533,  504 

639  even  where  facta  ascertained 504,  505 

640  wiien  mixed  question 505 

641  getting  on  train  while  in  motion 505, 506 

642  w^hen  not  negligence 506 

643  alighting  from  train  while  in  motion 506,  507 

644  when  passenger  may  recover,  notwithstandmg 507,  508 

645  when  advised  to  do  so  by  employee  of  railway  company 508 

646  alighting  elsewhere  than  on  platforrn,  where  one  is  provided .  508,  509 

647  when  passenger  injured  by  reason  of  bad  condition  of  grounds  at 

customary  place  of  getting  on  and  oiF  train 509,  510 

64S    alighting  at  unusual  place,  when  train  has  stopped  short  of  or 

overshot  platform ,510,  511 

649  passing  from  car  to  car  while  train  in  motion 511 

650  not  so  nscessarily  dangerous  that  it  may  not  be  justified  under 

any  circumstances 512 

651  occupying  exposed  positions 512,513 

652  standing  on  platform  while  train  in  motion 513,  514 

653'    when  passenger  cannot  obtain  seat  in  car 514 

654    riding  in  baggage  car SH.  S'S 

655-659  passenger  projecting  his  limbs  from  car  window 515-519 

660  whether  standing  in  car  is  contributory  negligence 519-521 

661  riding  upon  the  engine 521 

662  where  passenger  injured  in  attempt  to  escape  peril  to  which  car- 

rier has  exposed  him 521,  522 

663, 664  avoiding  inconvenience  to  which  negligence  of  carrier  has  ex- 
posed him  522-524 

66j,  666    degree  of  care  required  in  the  carriage  of  children 524-526 

667  imputability  of  negligence  of  those  who  have  infants  and  imbe- 

ciles in  charge ; 526 

668  contributory  negligence,  as   affected  by  the  intoxication  of  the 

passenger 527 

669  blind  and  deaf  passengers 527,  528 

670  sick  and  aged  passengers 52S,  529 

671, 672    traveling  on  Sunday 529,  530 

673-676  whether  the  negligence  of  the  passenger's  carrier  is  to  be  im- 
puted to  him  when  injured  by  the  concurrent  negligence  of 
another ; 530-S33 

CHAPTER  XII. 

PASSENGERS'  BAGGAGE. 

677  question  discussed  in  this  chapter 534 

678  carrier's  liability  for  baggage  of  passenger,  that  of  common  car- 

"er 534.53=, 

679-684    what  is  baggage S35-54> 
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what  is  not  baggage 542~S44 

■what  constitutes  baggage,  a  question  of  law 544 

liability  when  passenger  retains  possession  of  baggage S44-SS4 

owner  must  be  a  passenger 5S4""5S^ 

but  need  not  accompany  his  baggage 55^ 

when  considered  as  freight 5S^i  557 

passenger  may  lie  over  on  route  and  permit  baggage  to  proceed.  557 

duty  of  carrier  as  to  delivery  of  baggage 557 

passenger  must  remove  within  reasonable  time SS7>  5S8 

what  regarded  as  reasonable  time 558,  559 

should  demand  on  day  of  arrival  at  destination 559,  560 

rule  commented  upon 560 

duty  of  carrier  not  terminated  by  passenger's  failure  to  call  for 

baggage  within  reasonable  time 560 

liable  for  negligence  of  subsidiary  carrier,  holding  as  warehouse- 
man, when  contract  was  for  through  transportation 561 

where  delay  in  delivering  baggage  attributable  to  fault  of  carrier, 
he  cannot  claim  benefit  of  rule  diminishing  liability  to  that  of 

warehouseman 561 

through  contract  as  to  passenger  will  be  through  contract  as  to 

baggage 562 

liability  for  baggage  when  passenger  is  carried  gratuitously .  562,  563 

baggage  check 563 

mere  token,  not  contract;  evidence  in  connection  with  ticket.  563,  564 
carrier's  lien  upon  baggage 564 


CHAPTER  Xm. 


720 

721 

722 

723 
724 

72s 

726 

727 
728 

729 
730 


731 


ACTIONS  AGAINST  COMMON  CARRIERS. 

who  may  sue  the  carrier  for  loss  or  damage  to  the  goods 565 

one  having  special  property  may  sue 565, 566 

general  owner  may  sue 566 

person  making  contract  with  the  carrier  may  sue 567,  56S 

even  though  the  contract  be  not  express,  and  he  have  no  interest 

in  the  goods , rgg 

even  where  statute  requires  that  action  shall  be  brought  in  name 

of  real  party  in  interest ' rgo 

view  of  the  Lord  Chancellor  in  Dunlop  v.  Lambert 569 

this  rule  in  harmony  with  general  principles 570 

consignor  who  has  made  special  contract  may  always  sue,  regard- 
less of  question  of  his  interest  in  the  goods 570 

contract  need  not  be  in  writing r^o^  571 

whenever  carrier  accepts  goods  from  shipper  under  contract  to 
carry,  express  or  implied,  a  right  of  action  for  damages  accrues 

to  latter  immediately  upon  loss  or  damage  to  goods cyj 

rule  that  only  owner  can  sue 571,  573 
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732  rule  that  m*e  agent  without  interest  cannot  sue 572 

733  when  consignee  may  sue 573 

734  when  consignor  the  proper  j  arty 573, 574 

735  in  case  of  void  sale  to  consignee 574,  575 

736  conclusions  as  to  proper  person  to  bring  action 575 

737  the  form  of  action S7S 

738  until  recently  all  actions  against  common  carriers  were  brought 

in  tort 576 

739  the  case  of   Dale  v.  Hall  (1750)  the  first  innovation  upon  this 

doctrine 576,  577 

740  action  on  the  case 577 

741  case  of  Bretherton  v.  Wood  cited '. 577,  578 

742  less  certainty  in  pleading  required  in  action  on  the  case,  than  in 

assumpsit 578 

'    743    action  in  assumpsit 579 

744  where  declaration  avers  a  promise  and  a  consideration,  it  will  be 

construed  to  be  ex  contractu   579,  580 

745  when  defective  declaration  good  after  verdict 580 

746  distinction  now  generally  unimportant 580, 581 

747  when  action  should  be  upon  the  contract , .  581 

748  when  for  breach  of  duty S8r,  582 

749  no  fixed  rule  to  ascertain  when  plaintiff  has  election 582 

750  what  the  declaration  must  allege 583 

751  when  action  on  the  contract,  It  must  be  set  out  correctly 583 

752  particularity  required 584 

753  additional  instances 584 

754  and  the  whole  contract  must  be  stated 584,  585 

755  reasons  for  requiring  certainty  in  pleading 585, 586 

756  but  mere  collateral  stipulations  need  not  be  stated 5'86 

757  statement  as  to  the  carrier's  reward $86,  587 

758  the  carrier's  defense  to  the  action 587,  588 

759  what  must  be  proven  by  the  plaintiff 588 

760  must  not  be  left  doubtful  whether  goods  were  delivered  to  carrier 

and  in  his  possession  at  time  of  injury  or  loss 588,  589 

761  burden  of  proof  on  connecting  carrier  delivering  goods  to  con- 

signee in  bad  condition,  to  show  that  there  was  no  loss  or  dam- 
age while  in  his  custody 589,  590 

762  contract  with  carrier  may  be  either  express  or  implied 590 

763  proof  of  acceptance  ot  goods  by  common  carrier,  with  directions 

as  to  carriage,  sufficient  to  raise  implication  of  contract  to  carry.  591 

764  plaintiff  must  produce  some  evidence  of  loss S91,  592 

765  what  the  carrier  may  show 59^ 

766  burden  of  proof  as  to  negligence S92,  S93 

767  when  loss  occurs  from  causes  against  liability  for  consequences  of 

which  carrier  is  protected  by  law  or  contract 593,  594 

768  question  as  to  burden  of  proof  sometimes  of  the  utmost  import- 

ance    594 
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769,  770    the  measure  of  damages  for  loss  of  the  gopds. . ., 594i  S9S 

771  damages  for  delay  in  transportation  and  delivery S9Si  59^ 

772  special  circumstances  enhancing  damages,  when  they  should  be 

made  known  to  carrier., : S9^i  597 

773  conclusions  of  Simrall,  J.,  in  case  of  Railroad  v.  Ragsdale. .  .598-601 

774  damages  when  carrier  refuses  to  perform  his  contract 601,  602 

775  delay  not  a  conversion  of  the  goods 602 

776  damages  where  the  goods  are  not  for  sale  as  merchandise 603 

CHAPTER  XIV 

ACTIONS  AGAINST  CARRIERS  FOR  INJURIES  TO  PAS- 
SENGERS. 

777  actions  for  injuries  at  common  law 603 

778,  779    parent's  right  of  action 603,  604 

_    780    husband's  right  of,  action 604,605 

781     relation  of  servitude  necessary  at  common  law 605 

783  Lord  Campbell's  act,  right  of  recovery  in  case  of  death  of  party 

injured 605,  606 

7S3    American  statutes  modeled  upon 606 

784  province  of  jury  in  allowing  damages 606,  607 

785  to  children  from  death  of  mother,  caused  by  negligence  of  defend- 

ant  607 

786  dependence  upon    deceased  for    support  not  necessary   to  re- 

covery   607,  60S 

787  right  of  kindred  of  deceased  entitled  to  any  portion  of  estate 

under  laws  of  descent  and  distribution 60S 

7S8  only  next  of  kin  can  recover  damages 608,  609 

789  statute  confers  no  new  right  of  action 609-61 1 

790  form  of  action  optional 611,  61:; 

791  form  ot  action  when  exemplary  damages  are  claimed 612 

792  recovery  by  personal  representative 612,  613 

793  proof  must  follow  pleadings 613 

794,  795  how  form  of  action  determined 613,  614 

.  796,  797     special  damages  must  be  pleaded 614,  61  ^ 

798    proof  of  carrier's  negligence 615^  6i6 

799,  800    presumptions  as  to  negligence  616-61S 

801  frima  facie  case  of  negligence 6iq 

802  not  necessary  for  passenger  to  show  absence  of  negligence  in 

himself 619,  620 

803  difterent  rule  in  Iowa  and  Indiana 620 

804  measure  of  damages , 621 

80s     compensation  for  pain  and  suffering 621 

806  future  damages  may  be  considered 621-623 

807  inconvenience  may  be  considered 623 


ANALYSIS  OF  CONTENTS.  xxix 

Section.  Page. 

8o3    suffering  must  be  real 623,624 

809  damages  must  have  resulted  from  injury 624-626 

810  damages  in  case  of  maltreatment 626,  627 

811  exemplary  or  punitory  damages  against  carrier 627 

812  when  allowed 627, 628 

813  negligence  or  recklessness  of  carrier's  servants 628 

814  effect  of  carrier's  approval  or  ratification  of  misconduct  of  ser- 

vant  629, 630 

815  maltreatment  of  passenger 630, 631 

816  ratification  of  misconduct  of  agent  may  be  implied  from  subse- 

quent conduct  of  principal  towards  him 631,  632 

817  carrier  cannot  be  held  liable  for  exemplary  damages  for  miscon- 

duct of  servant  unless  servant  would  also  be  liable 633 

818  when  carrier  may  disprove  wrongful  intent 632,633 


A  TREATISE 


LAW  OF  CAERIERS. 


CHAPTER  I. 

BAILMENTS, 


§1.  Every  carrier  of  goods  is  a  bailee;  for  their  carriage 
necessarily  presupposes  the  delivery  of  the  goods  for  that  pur- 
pose; and  a  delivery  of  goods  on  a  condition,  expressed  or  im- 
plied, that  they  shall  be  restored  or  accounted  for  by  the  bailee 
to  the  bailor  or  according  to  his  directions,  as  soon  as  the  pur- 
pose for  which  they  are  bailed  shall  be  answered,  constitutes  a 
bailment.  The  word  bailment  is  therefore  one  of  very  compre- 
hensive signification  and  includes,  in  its  general  meaning,  all  cases 
in  which  personal  property  is  entrusted  by  one  person  to  an- 
other, under  an  engagement,  either  express  or  implied,  to  keep, 
to  carry,  to  improve,  to  mend  or  repair,  or  for  the  purpose  of 
having  any  special  service  performed  in  respect  to  it,  and,  when 
the  special  purpose  shall  have  been  accomplished,  to  return  it 
to  the  owner  or  to  deliver  it  to  another,  according  to  the  bailor's 
directions,  or  to  conform  to  the  object  or  purpose  of  the  trust, 
whatever  it  may  be. 

§  2.    According  to  the  compensation  to  be  received,  the  degree 

of  responsibility  to  be  assumed  or  the  character  of  the  duty  to 

be  performed  by  the  person  to  whom  the  bailment  is  made,  who 

is  called  the  bailee,  bailments  have  been  divided  into  a  number  of 
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classes,  arid  some  of  these  classes  again  into  subdivisions.  This 
classification  was  first  brought  into  the  common  law  by  Lord 
Holt  in  his  celebrated  judgment  in  the  case  of  Coggs  v.  Ber- 
nard,^ and  is  said  to  have  been  adopted  by  him  from  the  civil 
law.^  The  most  general  division  of  them  according  to  thi3 
classification,  is  into,  first,  such  as  are  for  the  exclusive  benefit  of 
the  bailor  or  of  some  person  other  than  the  bailee ;  secondly, 
such  as  are  for  the  exclusive  benefit  of  the  bailee ;  and  thirdly, 
such  as  are  for  the  benefit  of  both  parties.  The  first  of  these 
divisions  includes  what  are  known  as  deposits,  which  are  naked 
bailments  of  goods  to  be  kept  for  the  bailor  without  recompense 
and  to  be  returned  when  the  bailor  shall  require  it,  and  mandates, 
which  are  defined  to  be  bailments  of  goods  to  be  carried  from 
place  to  place  or  to  have  some  act  performed  about  them  with- 
out reward  or  recompense ;  the  second  embraces  only  gratuitous 
loans  to  the  bailee ;  and  the  third,  pledges  to  secure  a  debt  or  the 
fulfillment  of  some  engagement,  and  a  hiring  for  reward  or  com- 
pensation; and  this  last  subdivision  is  again  divided  into  the  hir- 
ing a  thing  for  use  (locatio  rei);  the  hiring  of  work  and  labcjr 
(locatio  operis  faciendi);  the  hiring  of  care  and  services  to  be 
performed  on  the  thing  delivered  (locatio  custodiae);  and  the  hir- 
ing of  the  carriage  of  goods  from  one  place  to  another  (locatio 
operis  mercium  vehendarum). 

§  3.  According  to  these  divisions  and  definitions,  the  carriage 
of  goods  is  always  either  a  mandate  when  it  is  gratuitous  or  with- 
out compensation  to  the  carrier,  or  a  hiring  when  he  is  paid  for 
the  service ;  and  under  these  heads,  the  duties  and  obligations  of 
carriers  of  goods  were  formerly  treated  in  connection  with  the 
general  subject  of  bailments  and  as  a  part  of  it.  But  it  must  be 
evident  from  this  statement  that,  while  this  classification  of  the 
different  kinds  of  bailments  according  to  their  various  purposes, 
may  be  extremely  convenient  for  the  treatment  of  the  general 
subject  in  all  its  different  branches,  it  is  almost  wholly  unimpor- 
tant in  connection  with  the  subject  of  the  duties  and  liabilities  of 
the  carriers  of  goods,  except  to  show  in  what  particular  charac- 
ter of  bailment  the  carrier  holds  the  goods  entrusted  to  him, 
and  that,  which  is  equally  apparent,  most  of  the  general  prind- 

'  Lord  Raym,  909;  i  Smith's  Ld.  Cases,  283.        '  Story  on  Bail.  §  8. 
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pies  of  the  bailment  of  goods  have  little  or  no  application  to 
questions  in  which  he  may  be  concerned.  Besides,  the  extraor- 
dinary responsiiiilities  which  are  imposed  by  the  law  upon  com- 
mon or  public  carriers  of  goods  for  hire,  who  are  by  far  the 
most  important  agents  of  commerce  in  modern  times,  are  founded 
upon  reasons  which  have  no  application  to  ordinary  bailments, 
and  in  fact  make  such  carriers  exceptions  from  the  general  rules 
and  principles  by  which  the  liability  of  other  bailees  is  to  be 
tested. 

§  4.  It  will  therefore  be  found  that  while  private  carriers, 
whether  with  or  without  reward,  are  strictly  bailees  and  nothing 
more,  and  that  questions  as  to  their  liability  are  to  be  determined 
by  the  ordinary  rules  which  govern  the  responsibility  of  bailees, 
the  common  carrier  stands  upon  an  entirely  different  footing,  and 
when  questions  as  to  his  liability  for  the  loss  of  the  goods  or 
their  injury  whilst  in  his  custody  for  the  purpose  of  carriage 
arise,  they  must  be  decided  upon  principles  peculiarly  applicable 
to  them,  and  which  have  no  application  to  any  other  kind  of 
bailment  except  that  to  the  innkeeper  by  his  guest.  In  all  other 
cases  of  bailment,  for  instance,  the  very  foundation  of  the  bailee's 
liability  is  negligence  in  some  degree,  either  greater  or  less,  ac- 
cording to  the  particular  nature  of  the  bailment,  and  before  he 
can  be  made  liable,  the  requisite  negligence  must  be  shown.  But 
the  question  of  negligence,  when  the  purely  common  law  rela- 
tion of  common  carrier  to  the  goods  exists,  is  ordinarily  wholly 
foreign  to  the  inquiry  whether  such  a  carrier  is  to  be  held  liable 
for  their  loss  or  injury,  and,  as  will  be  hereafter  seen,  evidence  on 
his  part  of  the  most  exact  diligence  will  be  wholly  irrelevant  and 
inadmissible.  If,  for  example,  the  private  carrier  or  any  other 
ordinary  bailee  be  robbed  of  the  goods,  or  if  they  should  be  ac- 
cidentally destroyed  by  fire  or  any  other  calamity,  without  negli- 
gence on  his  part,  the  law  will  excuse  him;  but  if  they  be  taken 
from  the  common  carrier  by  a  force  ever  so  irresistible,  or  if  they 
should  be  destroyed  by  a  fire  ever  so  unavoidable,  he  will  never- 
theless be  liable  for  them.  He  is  regarded  as  an  insurer  of  the 
safety  of  the  goods  against  all  losses  except  such  as  may  be 
caused  by  the  acts  of  God  or  of  the  public  enemy.  His  extra- 
ordinary liability  rests  upon  a  rule  of  law,  applicable  to  but  two 
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classes,  which  had  its  rise  in  reasons  of  public  policy,  and  not 
upon  the  contract  of  bailment,  although  without  the  bailment,  the 
liability  cannot  exist. 

§  5.  StiU,  questions  of  negligence  are  of  constant  occurrence 
in  dealing  with  the  subject  of  the  liability  of  carriers.  The  pri- 
vate carrier  cannot  be  held  liable  unless  it  be  shown  that  he  has 
been  guilty  of  either  negligence  or  misfeasance  which  has  occa- 
sioned the  loss.  The  liability  of  the  passenger  carrier  for  an 
injury  to  his  passenger  generally  depends  exclusively  upon  the 
question  of  negligence.  And,  although  the  common  carrier  of 
goods,  when  he  is  not  protected  by  contract,  is  liable  for  the  con- 
sequences of  every  casualty  resulting  in  the  loss  of  the  goods,ex- 
cept  such  as  are  the  acts  of  God  or  of  the  public  enemy,  yet  when 
he  attempts  to  exonerate  himself  from  liability  by  showing  that 
the  cause  of  the  loss  comes  within  one  or  the  other  of  these  ex- 
ceptions, he  may  be  met  by  proof  that,  but  for  his  negligence,  the 
occasion  of  the  loss  would  have  been  avoided.  So  if  the  goods 
be  of  a  perishable  nature,  and  he  attempt  to  defend  himself 
against  liability  for  their  loss  by  showing  that  it  was  attributable 
to  the  principle  of  inherent  infirmity  and  decay,  as  he  may  do, 
it  may  be  shown  that  he  failed  to  bestow  upon  them  the  neces- 
sary care  to  arrest  or  prevent  such  decay,  and  was  therein  guilty 
of  negligence  but  for  which  the  loss  would  not  have  occurred. 
And  when  he  has  made  exceptions  to  his  liability  by  his  contract 
in  addition  to  those  allowed  him  by  the  law,  and  undertakes  to 
screen  himself  from  liability  for  a  loss  by  showing  that  it  was 
produced  by  one  of  the  excepted  causes,  it  will  be  a  complete 
avoidance  of  his  defense  to  show  that  he  did  not  use  the  proper 
diligence  to  prevent  or  to  escape  from  the  danger. 

§  6.  The  liability  of  all  cai-riers  of  goods  may  therefore  turn 
upon  the  question  of  negligence;  and  hence  the  law  as  to  the 
liability  of  bailees  in  general  for  negligence,  of  which  the  law  of 
bailments  is  in  a  large  part  made  up,  becomes  frequently  of  the 
greatest  importance  in  furnishmg  the  ruie  as  to  the  degree  or 
character  of  the  negligence  for  which  the  carrier  as  well  as 
other  bailees  will  be  held  responsible.  It  is  evident,  however, 
that  the  same  degree  of  care  and  diligence  in  the  custody  of  the 
goods  should  not  be  required  of  the  bailee  under  all  circum- 
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Stances;  and  it  follows  as  a  consequence  that  there  cannot  be  a 
more  inflexible  rule  as  to  the  degree  of  negligence  which  will 
put  him  so  much  in  fault  as  to  make  him  responsible  for  the  loss 
or  injury  which  may  ensue.  "  A  man  would  not  be  expected  to 
take  the  same  care  of  a  bag  of  oats  as  of  a  bag  of  gold;  of  a 
bale  of  cotton,  as  of  a  box  of  diamonds  or  other  jewelry;  of  a 
load  of  common  wood,  as  of  a  box  of  rare  paintings;  of  a  rude 
block  of  marble,  as  of  an  exquisitely  sculptured  statue.  The 
value,  especially,  is  an  important  ingredient  to  be  taken  into  con- 
sideration upon  every  question  of  negligence ;  for  that  may  be 
gross  negligence  in  the  case  of  a  parcel  of  extraordinary  value, 
which  in  the  case  of  a  common  parcel  would  not  be  so."  *  So 
the  customs  of  trade  or  of  particular  places  are  to  be  taken 
into  consideration;  for  that  care  and  attention  which  are  be- 
stowed upon  their  goods  by  those  engaged  in  a  particular  trade, 
or  generally  or  universally  by  those  who  inhabit  a  particular 
place  or  locality,  may  be  very  fairly  taken  as  evidence  that 
that  degree  of  care  and  attention  was  aU  that  was  needed  for 
their  protection  or  preservation.  So  too  it  cannot  be  doubted 
but  that  the  bailee's  duty  would  require  him  to  be  more  vigilant 
at  some  times  and  at  some  places  than  at  others,  and  the  same 
conduct  which  might  be  considered  prudent  at  one  time  or  at 
one  place  would  perhaps  be  deemed  negligent  at  another.  A 
man,  for  instance,  entrusted  with  a  large  sum  of  money,  might 
prudently  venture  to  travel  alone  with  it  in  the  day  time,  when 
it  would  be  imprudent  to  do  so  at  night,  or  by  one  route  when  it 
would  be  rashness  to  undertake  the  same  journey  by  another. 
And  goods  entrusted  to  a  bailee  might  require  very  different  at- 
tention at  one  season  or  in  one  climate  from  that  which  would 
be  required  in  another.  Goods  of  great  weight  or  bulk  might 
be  prudently  left  unguarded,  while  those  of  smaller  bulk,  and 
more  liable  for  that  reason  to  be  stolen,  should  be  carefully 
watched.  So  if  robbers  or  highwaymen  are  known  to  infest  a 
particular  district  of  country,  much  more  precaution  will  be  re- 
quired of  the  bailee  than  in  districts  which  are  not  so  infested; 
and  if  the  bailee  undertake  to  carry  the  goods  through  a  hostile 
country  by  his  servants  or  agents,  care  will  be  required  in  the 

'  Story  on  Bail.  §  15. 
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selection  of  such  servants  as  may  be  possessed  of  the  requisite 
coolness  and  courage  for  the  emergencies  which  may  arise,  qual- 
ities which  might  be  wholly  unnecessary  in  those  otherwise  em- 
ployed.' In  short,  the  bailee  must  proportion  his  care  as  well  to 
the  risk  and  danger  to  which  the  goods  may  be  exposed  as  to 
the  extent  of  the  loss  which  is  likely  to  be  sustained  by  improvi- 
dence on  his  part,  and  aU  the  circumstances  of  time  and  place,  of 
the  value  and  character  of  the  goods,  and  the  usages  and  cus- 
toms of  others,  placed  in  similar  situations  and  engaged  in  the 
same  business,  must  be  weighed  and  considered  in  order  to  ar- 
rive at  a  correct  conclusion  with  regard  to  the  conduct  of  the 
bailee. 

§  7.  It  is  also  obvious  that  that  which  would  be  gross  negli- 
gence in  one  bailee  might  not  be  so  in  the  case  of  another.  A 
person  professing  the  required  skiU  for  the  purposes  of  the  bail- 
ment, although  it  might  be  undertaken  upon  an  agreement  that 
no  compensation  was  to  be  paid,  would  be  liable  for  a  failure 
to  apply  that  requisite  skill,  whether  he  really  possessed  it  or 
not.  This  is  illustrated  by  the  case-  of  Shiells  v.  Blackburne,* 
in  which  the  defendant,  at  the  request  of  the  plaintiff,  voluntarily 
and  without  compensation,  undertook  to  send  to  him  a  quantity 
of  leather  which  the  defendant  by  mistake  entered  as  wrought 
instead  of  as  dressed  leather,  in  consequence  of  which  it  was 
seized  by  the  government.  The  question  being  whether  the 
defendant  was  liable  for  the  loss  of  the  leather  occasioned  by 
his  mistake,  Lord  Loughborough  is  reported  to  have  said:  "I 
agree  with  Sir  WUliam  Jones,  that  when  a  bailee  undertakes  to 
perform  a  gratuitous  act  from  which  the  bailor  alone  is  to  re- 
ceive benefit,  then  the  bailee  is  liable  only  for  gross  negligence. 
But  if  a  man  gratuitously  undertakes  to  do  a  thing  to  the  best  of 
his  skill,  when  his  situation  or  profession  is  such  as  to  imply 
skill,  an  omission  of  that  skill  is  imputable  to  him  as  gross  neg- 
ligence. If,  in  this  case,  a  shipbroker  or  a  clerk  in  the  custom 
house  had  undertaken  to  enter  the  goods,  a  wrong  entry  would 
in  them  be  gross  negligence,  because  their  situation  and  employ- 
ment necessarily  imply  a  competent  degree  of  knowledge  in 
making  such  entries."     This,  however,  as  is  manifest,  is  not 

'  Holladay  f.  Kennard,  13  Wall.  254.        '  i  H.  Bl.  158. 
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making  an  exception  to  the  general  rule,  since  it  does  not  render 
an  unpaid  bailee  or  agent  liable  for  less  than  gross  negligence, 
but  renders  that  gross  negligence  in  some  agents  which  would 
not  be  so  in  others.* 

§  8.  It  must  also  be  evident  that  if  degrees  in  diligence  or  in 
its  opposite,  negligence,  are  to  be  admitted  at  aU  to  qualify  the 
responsibility  of  the  bailee,  some  distinction  should  be  made  be- 
tween cases  in  which  the  bailment  is  for  the  exclusive  benefit  of 
the  bailor  and  those  in  which  the  advantage  is  all  on  the  side  of 
the  bailee,  or  in  which  it  is  mutually  beneficial.  Such  a  distinc- 
tion seems  at  once  rational,  just  and  convenient,  and  we  find  it 
accordingly  adopted  in  the  common  law  of  bailments.  When, 
therefore,  the  bailment  is  for  the  sole  benefit  of  the  bailor,  the 
law  requires  only  slight  diligence  on  the  part  of  the  bailee  and 
makes  him  liable  only  for  gross  neglect.  When  it  is  for  the  sole 
benefit  of  the  bailee,  the  law  requires  great  diligence  on  his  part 
and  makes  him  liable  for  slight  neglect;  and  when  it  is  or  is  in- 
tended to  be  reciprocally  beneficial  to  both  parties,  ordinary  dil- 
igence on  the  part  of  the  bailee  is  required  and  he  becomes 
responsible  for  ordinary  neglect.  And  a  like  apportionment  of 
the  extent  of  diligence  to  be  required  and  of  the  responsibility  to 
be  incurred  by,  bailees,  according  to  the  benefit  which  is  to  ac- 
crue from  the  bailment,  is  said  to  be  made  universally  in  the  laws 
of  civilized  nations. 

§9.  It  follows,  as  a  necessary  consequence  from  what  has 
been  said,  that  the  law  of  bailments,  as  has  been  already  inci- 
dentally mentioned,  consists,  in  a  great  measure,  of  rules  and 
principles  by  which  the  liabilities  of  persons  who  are  entrusted 
with  the  custody  of  the  chattels  of  others,  is  to  be  determined 
when  such  chattels  have  been  lost  or  injured  by  the  negligence 
of  such  bailees ;  for  it  is  only  for  their  negligence  or  misfeasance 
or  malfeasance  that  bailees  in  general  are  chargeable.  It  is 
therefore  to  that  law  that  we  must  have  recourse  in  order  to  de- 
termine upon  the  liability  of  all  those  carriers  whose  liability 
depends  entirely  upon  questions  of  negligence.  But  as  the  gen- 
eral law  of  bailments  does  not  admit  the  responsibility  of  ordi- 
nary bailees  when  the  loss  or  injury  has  occurred  without  negli- 

>  Wilson  V.  Brett,  11  M.  &  W.  113. 
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gence,  it  furnishes  but  little  guidance  in  the  determination  of 
questions  which  arise  in  regard  to  the  responsibility  of  that,  by- 
far  the  most  important  class  of  carriers,  who  are  held  to  be  in- 
surers against  all  accidents  not  attributable  directly  to  the  acts 
of  God  or  of  the  public  enemy. 

§  ID.  It  being  agreed,  as  it  seems,  by  the  universal  sense  of 
mankind,  that  when  the  question  of  liability  depends  solely 
upon  that  of  negligence,  there  should  be  a  graduation  of  the 
fault  according  to  the  circumstances  surrounding  the  bailee,  or 
under  whicli  he  is  charged  with  the  custody  of  the  goods,  writers 
upon  this  subject,  and  those  who  have  been  called  upon  to  apply 
the  law,  have,  for  convenience  of  definition,  divided  diligence 
and  its  corresponding  negligence  into  three  kinds  or  degrees. 
"  There  may  be,"  says  the  author-of  the  Commentaries  on  Bail- 
ments, "  a  high  degree  of  .diligence,  a  common  degree  of  dili- 
gence and  a  slight  degree  of  diligence;  and  these,  with  a  view 
to  the  business  of  life,  seem  all  that  are  necessary  to  be  brought 
under  review.  Common  or  ordinary  diligence  is  that  degree  of 
diligence  which  men  in  general  exert  in  respect  to  their  own  con- 
cerns. It  may  be  said  to  be  the  common  prudence  which  men 
of  business  and  heads  of  families  usually  exhibit  in  affairs  which 
are  interesting  to  them.  *  *  *  High  or  great  diligence  is, 
of  course,  extraordinary  diligence,  or  that  which  very  prudent 
persons  take  of  their  own  concerns ;  and  low  or  slight  diligence 
is  that  which  persons  of  less  than  common  prudence,  or  indeed 
of  any  prudence  at  aU,  take  of  their  own  concerns."  And  so, 
he  says,  there  are  three  corresponding  degrees  of  negligence; 
"  for  negligence  may  be  ordinary,  less  than  ordinary  or  more 
than  ordinary;  ordinary  negligence  being  the  want  of  ordinary 
diligence,  slight  negligence  the  want  of  great  diligence,  and 
gross  negligence  the  want  of  slight  diligence."  * 

§11.  It  is  true  it  has  been  said  that  it  may  be  doubted 
whether  the  terms  slight,  ordinary  and  gross,  can  be  usefully 
applied  in  practice  to  distinguish  the  different  degrees  of  neg- 
ligence on  account  of  their  ambiguous  and  inexact  meaning.^ 

'  And  these  degrees  of  diligence  and  gentia,  lata  culpa,  levis  culpa  and  levis- 

negligence  have  their  appropriate  desig-  sima  culpa. 

nations  in  the  Civil  Law,  as  diligentia,  '  Steamboat  New  World  v.  King,  16 

exactissima  diligentia,  levissima  dili-  How.  474;  Wilson  v.  Brett^  11  M.  & 
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But  while  this  may  be  true,  it  does  not  follow  that  all  distinc- 
tion between  the  degrees  of  negligence  should  be  ignored.  All 
negligence  i-s  not  the  same,  although  it  has  been  said  and  per- 
haps rightly,  that  where  human  life  is  at  stake,  as  in  the  carriage 
of  passengers  by  the  dangerous  agency  of  steam,  it  will  admit 
of  no  degrees.  But  the  case  is  different  when  the  subject  of  the 
bailment  is  property,  and  its  propriety  in  such  cases  has  never 
been  practically  denied.  The  objection  is  to  the  terms  used  to 
describe  the  difTerence  in  the  degrees  of  the  diligence  or  negli- 
gence, and  not  that  the  distinction  does  not  exist  in  fact.  Their 
uncertainty  however  arises  from  the  nature  of  the  subject,  and 
until  others  are  suggested  not  liable  to  the  objection,  we  must 
continue  to  use  them  as  familiar  legal  terms  and  as  suggestive 
of  the  ideas  intended  to  be  conveyed  by  them  with  tolerable 
certainty. 

§  12.  Common  carriers  are  sometimes  spoken  of  in  cases 
which  discuss  questions  as  to  their  liability,  as  the  agents  of  the 
owners  of  the  goods.  But  the  relation  of  principal  and  agent 
does  not  strictly  exist  between  them.  The  carrier  is  only  the 
instrument  employed  by  the  owner  to  accomplish  his  purpose 
with  reference  to  the  goods.  He  is  bound,  it  is  true,  to  obey  the 
directions  of  the  bailor  as  to  the  disposition  to  be  made  of  them. 
But  after  they  have  been  delivered  to  the  carrier,  the  owner  can 
demand  them  back  only  upon  the  payment  of  the  freight  which 
the  carrier  would  have  earned,  unless  the  qarrier  chooses  volun- 
tarily to  give  them  up  otherwise; nor  can  he  willfully  and  capri- 
ciously change  his  directions  as  to  their  destination.  The  carrier 
is  in  no  wise  under  his  control,  nor  can  the  owner  dictate  to  him 
what  route  he  shall  travel,  nor  control  in  any  way  his  move- 
ments or  his  conduct,  nor  can  he  be  made  to  respond  to  others 
for  any  injury  or  damage  which  may  be  done  by  the  carrier  in 
the  course  of  his  employment  by  his  negligence  or  torts.  It  is 
therefore  incorrect  to  speak  of  the  common  carrier  as  the  agent 
of  the  owner  or  bailor  of  the  goods ;  and  so  it  would  be  of  the 
private  carrier  as  well,  except  when  such  carrier  and  owner  stood 
towards  each  other  strictly  in  the  relation  of  master  and  servant. 

§  13.    The  carrier  may  however  under  circumstances  of  great 

W.  113;  Wyld  V.  Pickford,  8  id.  443;  Hinton  v.  Dibbin,2  Q.  B.  646. 
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emergency  acquire  a  superinduced  authority  as  agent  from  the 
very  nature  and  necessity  of  the  case,  and  his  acts  under  such 
authority  will  be  completely  binding  upon  the  owner  of  the 
goods.  But  this  agency  arises  strictly  from  the  necessity  of  the 
case,  and  if  it  can  be  shown  not  to  have  existed,  all  his  acts,  not 
relating  to  the  purpose  for  which  the  goods  have  been  bailed  to 
him,  will  be  nullities  so  far  as  their  owner  is  concerned.^  But 
aside  from  such  exceptional  cases,  he  is  a  stranger  to  the  goods 
except  for  the  purposes  of  carriage  and  preservation  according 
to  his  contract,  and  must  be  regarded  as  a  contractor  with  the 
owner  and  not  as  his  agent  or  servant. 

§  14.  All  bailees  are  liable  for  malfeasance  and  fraud  under 
all  circumstances.  And  as  the  policy  of  the  law  forbids  all  con- 
tracts to  exonerate  parties  from  liability  for  their  own  frauds  or 
tortious  acts  to  the  injury  of  another,  no  carrier  or  other  bailee 
will  be  permitted  to  provide,  even  by  the  most  solemn  stipulations, 
for  his  immunity  from  their  consequences.  Private  carriers  and 
other  ordinary  bailees  upon  whom  the  law  casts  no  obligation  to 
accept  the  bailment  or  to  undertake  the  duty  it  imposes,  but 
merely  an  obligation  to  execute  the  trust  with  proper  diligence 
when  it  has  been  undertaken,  may,  however,  protect  themselves 
against  accountability  for  negligence  or  misfeasance,  as  these 
consist  only  of  omissions  of  diligence  and  not  of  acts  implj'ing 
moral  turpitude  or  of  positive  wrong.  Being  free  to  engage  in 
the  particular  service  or  not  as  they  may  please,  they  may  do 
so  upon  whatever  terms  may  be  agreed  upon  with  the  other 
party  short  of  irresponsibility  for  unfaithful  or  dishonest  conduct. 
But  common  or  public  carriers  upon  whom  the  law  imposes 
the  duty  of  carrying  for  all  who  may  apply  according  to  their 
professions,  are  held  more  absolutely  answerable  for  their  de- 
faults, and,  according  to  the  weight  of  authority  in  this  country, 
as  will  hereafter  be  seen,  will  not  be  permitted  to  provide  by 
contract  or  in  any  other  manner  against  being  made  responsible 
for  the  negligence  of  themselves  or  their  servants. 

§  15.     Bailees  of  goods  for  carriage,  as  has  been  already  indi- 
cated, are  of  three  kinds,  viz.,  carriers  without  hire  or  reward, 

I  Story  on  Agency,  §  118. 

'  Wells  f.  The  Nav.  Co.,  2  Comstock,  204;  4  Selden,  375. 
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private  carriers  for  hire,  and  common  or  public  carriers  for  hire. 
Neither  carriers  without  reward  nor  other  private  carriers  are, 
as  to  their  responsibility,  in  any  wise  distinguishable  from  other 
ordinary  bailees ;  and  after  what  has  been  already  said  upon  the 
general  subject  of  bailments,  but  little  difficulty  will  be  found  in 
ascertaining  or  applying  the  rules  by  which  their  responsibility 
is  to  be  measured.  Common  carriers,  however,  in  company 
with  innkeepers,  are  exceptions  in  many  respects  in  the  govern- 
ment of  the  general  law,  being  bailees  upon  whom  it  imposes 
extraordinary  liabilities.  The  law  applicable  to  the  former  two 
classes  of  carriers  may  therefore  be  disposed  of,  after  what  has 
been  already  said,  with  a  brevity  commensurate  with  its  actual 
importance  as  compared  with  that  which  relates  to  the  common 
carrier. 


CARRIERS  WITHOUT  HIRE. 

§  16.  All  carriers  without  hire  may  be  said  to  be  private  car- 
riers. Jt  is  true  that  one  engaged  in  the  business  of  a  common 
carrier  may  carry  the  goods  of  another  if  he  chooses  without 
compensation,  as  a  mere  matter  of  gratuity,  but  in  so  doing  he 
becomes  as  to  the  particular  goods  a  private  carrier;  for  the 
law,  as  we  shaU  hereafter  see,  will  not  subject  even  the  common 
carrier  to  the  extraordinary  responsibilities  of  that  vocation  un- 
less he  has  been  paid  for  the  service  he  undertakes,  or  has  a 
right  to  his  hire,  either  by  express  or  implied  contract.  If,  there- 
fore, he  has  accepted  the  goods,  to  be  carried  without  charge, 
from  motives  of  friendship  or  charity,  or  from  any  consideration 
which  the  law  does  not  regard  in  the  light  of  pecuniary  or  val- 
uable compensation,  he  becomes  responsible  for  their  safety  only 
in  the  character  of  an  ordinary  unpaid  bailee,  known  to  the  law 
of  bailments  as  a  mandatary.  But  cases  of  gratuitous  carriage 
most  frequently  occur  in  bailments  to  persons  who  have  never 
undertaken  to  carry  for  others,  but  who,  for  another's  conven- 
ience or  accommodation,  are  induced  in  the  particular  instance, 
when  about  to  commence  a  journey  for  purposes  of  their  own, 
and  not  for  the  purpose  of  carrying  the  goods,  to  accept  sums 
of  money  or  articles  of  value  to  be  carried  with  them  and  de- 
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Evered  according  to  the  request  of  the  sender;  and  such  offices 
of  friendship  or  kindness  are  usually  undertaken  with  no  thought 
of  the  responsibility  assumed,  and  without  the  knowledge  that,  in 
doing  so,  they  make  themselves  carriers  in  the  eyes  of  the  law. 
One  of  the  reasons  assigned  for  the  infrequency  of  actions 
against  such  bailees  is  the  extreme  reluctance  on  the  part  of 
bailors  to  make  their  friends  the  victims  of  a  meritorious,  al- 
though it  may  be,  a  negligent  kindness.^  Still,  the  authorities 
furnish  numerous  instances  of  suits  against  gratuitous  bailees  or 
mandataries,  a  number  of  which  have  been  against  carriers  with- 
out reward. 

§  17,  The  question  whether  a  bailee  under  such  circumstances 
should  be  held  liable  at  all,  even  for  the  grossest  negligence, 
would  seem  to  be  one  about  which  casuists  might  differ,  and 
was,  it  seems,  never  settled  in  the  common  law  until  it  was 
unanimously  resolved  by  the  judges  in  the  celebrated  case  of 
Coggs  V.  Bernard  that  such  liability  was  incurred  by  the  gratu- 
itous bailee  for  carriage.  This  was  the  only  question  for  decis- 
ion in  that  case,  although  it  was  made  the  occasion  for  "the 
elaborate  judgment  of  Lord  Holt,  which  contains  the  first  well- 
ordered  exposition  of  the  English  lavv  of  bailments."^  The 
facts  of  the  case  were  simply  that  the  defendant  had  undertaken 
to  remove  certain  casks  of  brandy  from  one  cellar  to  another, 
but  did  it  so  carelessly  that  one  of  the  casks  was  burst  and  the 
brandy  spilled.  After  judgment  for  the  plaintiff,  a  motion  for 
its  arrest  was  made  because  the  declaration  had  not  averred 
that  the  defendant  had  undertaken  the  service  either  in  the 
character  of  a  common  porter  or  carrier  or  for  reward,  but  for 
aught  that  appeared,  had  undertaken-  it  gratuitously.  But  the 
motion  was  denied,  because,  even  if  it  had  been  undertaken  with- 
out reward,  the  defendant  was  Hable  if  he  had  been  grossly  neg- 
ligent in  its  execution. 

§  18.  And  where  the  plaintiff  declared  against  the  defendant 
for  losing  a  hare  which  he  had  undertaken  to  carry  for  the 
plaintiff,  on  demurrer  to  the  declaration  because  the  plaintiff  had 
not  declared  upon  the  custom  of  the  realm,  and  that,  therefore, 
the  defendant  must  be  taken  to  have  been  a  private  person,  and 

'  Story  on  Bail.  §  21S.        » i  Smith's  Ld.  Cases,  293. 
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because  there  being  no  consideration  laid,  the  promise  alleged  was 
merely  nudum  pactum,  it  was  determined  according  to  Coggs  v. 
Bernard,  that  though  it  did  not  appear  that  the  defendant  was  to 
be  compensated  for  his  service  and  was  not,  therefore,  obliged 
to  undertake  it,  yet  having  voluntarily  undertaken  it,  he  became 
liable  for  the  damage  arising  from  his  negligence;  and  judgment 
was  accordingly  given  for  the  plaintiff.* 

§  19.  The  test  of  the  liability  in  such  cases  is,  therefore,  the 
gross  negligence  of  the  bailee ;  and  this  is  to  be  determined,  not 
by  any  definite  or  fixed  rule,  —  for  as  we  have  seen,  this  is  im- 
possible from  the  very  nature  of  the  subject,  —  but  by  the  ap- 
plication to  the  facts  of  each  case,  of  the  knowledge  derived 
from  common  experience  and  observation  in  the  affairs  of  life, 
which  may  be  called  the  common  sense  of  mankind.  Prelimin- 
ary, however,  to  the  question  of  negligence,  it  must  be  ascer- 
tained whether  the  bailment  was  in  fact  accepted  as  a  mere 
gratuity,  or  the  service  undertaken  under  such  circumstances  as 
preclude  the  carrier  from  the  right  to  set  up  a  claim  for  compen- 
sation. And  this  is  a  question  which  is  not  always  free  from 
difficulty.  Thus,  where  a  package  of  money  was  delivered  for 
carriage  to  the  clerk  of  a  steamboat,  and  the  proof  was  that  at 
the  time  nothing  was  said  about  compensation  for  the  carriage, 
and  that  it  was  not  usual  for  boats  engaged  in  that  trade  to 
charge  for  carrying  such  packages,  it  was  contended  on  behalf 
of  the  defendant  that  the  bailment  was  a  mere  mandate  and 
that,  therefore,  he  was  bound  to  only  ordinary  diligence;  but  it 
was  held  that,  no  express  agreement  having  been  made  as  to  the 
compensation,  the  carrier  was  entitled  to  it  if  he  chose  to  de- 
mand it,  and  that  he  was,  therefore,  a  common  carrier  of  the 
package  for  hire  and  was  bound  as  such,  and  not  as  a  carrier 
without  hire.'  So  it  can  make  no  difference  what  the  inten- 
tions of  the  carrier  were,  if  those  intentions  have  not  been  com- 
municated to  the  bailor  in  such  a  manner  as  to  induce  him  to 
conclude  that  no  compensation  will  be  charged,  or  so  as  to 
influence  his  conduct  in  the  transaction.'  And  where  goods  were 
delivered  to  the  carrier  to  be  sold  at  the  place  of  his  destination, 

'  Hutton  V.  Osborne,  i  Sel.  N.  P.  420.  » Gray  v.  The  Mo.  Packet  Co.  64  Mo. 

'Kirtland  v.  Montgomery,  i  Swan,  452.    47. 
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the  proceeds  to  be  returned  to  the  owner  of  the  goods  by  the 
carrier,  it  was  held  that  in  bringing  back  the  proceeds  the  car- 
rier was  not  acting  gratuitously,  but  as  a  carrier  for  hire,  al- 
though he  was  only  to  be  paid  the  usual  freight  upon  the  goods.^ 

§  20.  These  were  however  cases  of  common  carriers,  and  it 
is  evident  that  when  the  question  is  whether  such  carriers  or  oth- 
ers usually  or  even  occasionally  employed  in  the  business  of  car- 
rying goods  for  others  for  hire,  have  performed  the  service  gra- 
tuitously in  a  particular  instance,  the  presumption  will  be  that  it 
was  done  upon  their  usual  terms  as  to  compensation  and  not  as 
a  mere  gratuity,  especially  if  the  goods  be  of  the  kind  which  they 
are  in  the  habit  of  carrying.  But  in  bailments  to  persons  not  so 
employed,  the  presumption  would  ordinarily  be  the  other  way, 
unless  from  all  the  circumst^ices  it  appeared  that  the  bailee  was 
to  be  paid. 

§  21.  Sometimes  also  the  consideration  for  the  carriage  con- 
sists, not  in  a  direct  compensation  to  the  carrier  for  the  transpor- 
tation, but  in  some  incidental  or  consequential  advantage  which 
he  derives  or  expects  to  accrue  to  him  from  the  carriage ;  and  if 
this  be  the  inducement  to  its  performance,  he  will  not  be  allowed 
to  rely  upon  the  defense,  when  the  goods  have  been  lost  by  his 
negligence,  that  he  was  a. mandatary  in  the  carriage,  even  when 
the  agreement  was  in  terms  that  nothing  should  be  charged  for 
it.  And  accordingly,  when  by  either  contract  or  usage,  the  ship- 
per of  grain  or  any  other  commodity  which  is  carried  in  sacks 
has  the  right  to  the  carriage  of  the  sacks  when  emptied,  free  of 
charge,  the  carrier  cannot,  if  they  are  lost  by  his  negligence, 
:laim  that  they  were  carried  gratuitously  and  thereby  escape  lia- 
bility." And  upon  the  same  principle  it  has  been  often  held  that 
when  the  shipper  of  goods  who  pays  freight  upon  them  is  per- 
mitted to  travel  upon  the  same  conveyance  nominally  as  a  fi-ee 
passenger  and  without  paying  any  distinct  consideration  for  his 
passage,  he  is  not  carried  gratuitously,  but  for  a  consideration 
which  makes  the  carrier  liable  to  the  same  degree  as  though  he 
had  purchased  and  paid  for  his  ticket.    And  so  it  is  weU  settled 

'Kemp  w.Coughtry,  II  Johns.  107;  'Pierce  v.  The  Railroad,  23  Wis. 
Harrington  v.  M'Shane,  2  Watts,  387;  Aldridgeu.  The  Railway,  15  Com. 
443-  B.  N.  S.  582. 
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that  when  one  has  paid  to  become  a  passenger  upon  a  public  con- 
veyance, the  carrier  is  not  a  gratuitous  bailee  of  his  baggage, 
but  that  the  price  of  the  passage  is  also  compensation  for  the  car- 
riage of  his  baggage,  and  that,  as  to  such  baggage,  the  carrier 
becomes  a  common  carrier  for  hire. 

§  22.  Having  ascertained  that  the  carriage  is  gratuitous,  it 
then  becomes  necessary  to  decide  whether  the  carrier  has  made 
himself  liable  for  their  loss  by  that  degree  of  negligence  which 
the  law  characterizes  as  gross,  which  is  of  course  a  question  to 
be  decided  by  no  legal  rule,  but  by  the  exercise  of  common  rea- 
son and  by  comparison  with  that  conduct  which,  under  the  same 
circumstances,  experience  and  common  knowledge  would  lead 
us  to  expect  of  men  of  ordinary  sense  and  prudence.  Analogous 
cases  can  afford  but  little  guidance  in  forming  our  conclusions  in 
any  particular  case,  because  there  are  always  points  of  diiTerence 
in  the  circumstances,  which,  however  much  the  cases  may  re- 
semble each  other  superficially,  would  make  it  unsafe  to  make 
the  one  a  test  of  the  other.  The  question  in  every  case  is  almost 
exclusively  one  of  fact,  and  its  determination  belongs  therefore 
to  the  jury  and  not  to  the  law.  Still  it  may  not  be  inappropriate 
to  refer  to  some  few  of  those  which  have  been  determined  in  ref- 
erence to  the  question  of  negligence  in  carriers  as  mandataries. 

§  23.  The  carrier  without  hire  will  not  be  held  liable  for  the 
loss  of  the  property  by  theft  or  robbery,  provided  he  has  used 
ordinary  prudence.  Where  a  box,  belonging  to  one  who  intended 
going  upon  the  vessel  but  was  casually  left  behind,  was  broken 
open  by  the  captain  after  the  vessel  had  got  to  sea,  uppn  the  sug- 
gestion that  it  might  contain  contraband  goods,  and  its  contents, 
which  were  valuable,  exposed  to  the  view  of  the  passengers,  and 
instead  of  being  nailed  up  in  the  box  as  before,  were  put  into  the 
captain's  chest  in  the  cabin  and  were  stolen.  Lord  EUenborough 
instructed  the  jury  that  where  a  person  does  not  carry  for  hire, 
he  is  bound  to  take  proper  and  prudent  care  of  that  which  is 
committed  to  him,  and  that  when  the  captain  opened  the  box  and 
intermeddled  with  its  contents,  he  was  bound  at  hast  to  replace 
it  in  its  former  state  of  security  and  to  restore  all  the  guards  with 
which  it  had  been  before  protected,  and  that  having  learned  the 
value  of  the  property  and  exposed  it  to  view,  the  duty  of  vigi- 
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lance  was  enhanced.  He  therefore  left  it  to  the  jury  whether 
the  defendant  had  been  guilty  of  negligence,  and  they  found  a 
verdict  for  the  plaintiff.' 

§  24.  In  one  case,'  gold  dust  was  sent  from  Sacramento  to 
San  Francisco  by  a  steamer,  notwithstanding  notice  that  it  would 
not  charge  or  become  responsible  for  such  merchandise.  It  was 
however  accepted  and  carried  on  these  terms,  and  when  the  boat 
reached  its  destination  late  at  night,  the  clerk  went  up  "into  the 
city  leaving  the  gold  dust  in  his  office,  no  otherwise  secured 
than  by  the  locking  of  the  door  of  the  .office,  and  in  his  absence, 
the  door  was  opened  and  the  dust  stolen.  An  action  was  brought 
to  recover  its  value  from  the  owners  of  the  steamer  as  common 
carriers,  but  the  court  thought  that  there  had  been  no  such  neg-  ^ 
ligence  as  to  charge  them  as  gratuitous  carriers  and  that  no  re- 
covery could  be  had  against  them  as  common  carriers,  as  they  had 
received  no  compensation  for  the  service. 

§  25.  But  in  another  case,  the  passenger  on  a  steamboat  was 
urged  by  the  clerk  to  deposit  his  money  in  the  iron  safe  of  the 
boat  as  there  were  thieves  on  board,  and  the  passenger  thereupon 
did  give  it  to  him,  and  it  was  locked  up  in  the  safe  with  the  un- 
derstanding that  no  charge  would  be  made  for  keeping  it.  When 
the  boat  arrived  in  port,  an  extra  guard  was  put  over  the  office, 
while  the  clerk  went  ashore  to  attend  to  the  business  of  the  boat, 
after  having  locked  up  the  safe  and  office,  taking  the  keys  with 
him.  Notwithstanding  these  precautions  however,  the  office  and 
safe  were  both  opened,  and  the  money  of  the  passenger  stolen. 
In  the  actign  for  its  recovery  against  the  owner  of  the  boat,  it 
seems  to  have  been  thought  by  the  court  that,  though  a  manda- 
tary, tke  carrier  had  not  "used  a  degree  of  diligence  and  atten- 
tion adequate  to  the  performance  of  the  trust "  and  was  there- 
fore liable;  and  a  judgment  upon  a  verdict  in  favor  of  the  plaint- 
iff was  affirmed.* 

'  Nelson  v.  Mackintosh,  1  Starkie,  237.  the  negligence  necessary  to  impose  a 
»  Fay  V.  The  Steamer  New  World,  i  liability  upon  a  gratuitous  bailee.    The 
Cal.  348.  last  case  seems  to  be  correctly  decided, 
'Jenkins  v.  Motlow,  1  Sneed,  248.  but  upon  the  wrong  ground.    When 
Thelearnedjudgeswhodecided  these  the  passenger  puts  his  money  in  the 
cases  certainly  differed  widely  in  their  safe  of  the  carrier  at  his  request,  to  pre- 
views as  to  the  character  and  extent  of  vent  a  robbery  or  for  any  other  purpose. 
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§  26.  A  sum  of  money  was  entrusted  by  one  acquaintance  to 
another  with  the  request  that  upon  his  return  to  his  home,  he 
would  deliver  it  as  directed,  with  which  request  he  promised  to 
comply.  Finding  afterwards  that  he  would  not  be  able  to  re- 
turn as  soon  as  he  had  expected,  he  turned  over  the  money  to  a 
neighbor  who  was  on  the  eve  of  starting  for  the  place  to  which 
it  was  to  be  carried,  with  the  same  directions  as  to  its  delivery. 
This  was  however  done  at  a  conspicuous  place  upon  a  race  track, 
and  was  witnessed  by  a  number  of  persons.  In  returning  to  his 
home,  the  friend  to  whom  the  money  had  been  thus  turned  over 
had  his  pocket  picked  upon  the  cars,  and  the  money  was  lost. 
In  an  action  against  the  party  to  whom  the  money  was  first  de- 
livered by  the  bailor,  it  was  held  that  he  was  liable  upon  two 
grounds.  In  the  first  place,  it  was  said  that  the  unauthorized  de- 
livery of  the  money  by  the  mandatary  to  another  was  a  conver- 
sion which  would  make  him  responsible  for  the  loss ;  and  in  the 
second,  he  was  liable  on  the  ground  of  gross  negligence.  His 
conduct,  it  was  said,  evinced  such  a  degree  of  heedless  incaution 
and  disregard  of  common  prudence  as  might  justly  be  considered 
as  amounting  to  the  grossest  negligence.^ 

§  27.  An  express  company  received  a  package  containing  a 
watch  which  it  promised  to  carry  gratuitously,  and  upon  its  ar- 
rival at  destination,  there  being  rumors  of  an  expected  raid  upon 
the  town  by  confederate  troops,  sent  it  promptly  by  one  of  its 
messengers  to  the  house  of  the  consignee ;  but  he,  finding  upon 
inquiry  that  the  consignee  was  absent  from  home,  without  leav- 
ing any  notice  at  the  house  of  the  arrival  of  the  package,  re- 
turned it  to  the  company's  office  where  it  was  locked  up  in  its 
safe.  The  expected  raid,  was  made  the  next  day,  after  a  similar 
attempt,  however,  to  make  the  delivery,  with  the  same  result, 
the  safe  broken  open  and  the  watch  taken  and  lost  to  the  con- 
signee. She  sued  the  company  and  recovered  the  value  of  the 
watch,  the  court  being  of  opinion  that  the  defendant  had  made 
itself  liable  by  its  gross  negligence  in  not  leaving  notice  at  the 

it  would  seem  unquestionable  that  the  passage  being  also  the  hire  for  the  car- 
carrier  at  once  becomes  a  common  car-  riage  of  whatever  the  passenger  com- 
rier  as  to  the  money  as  he  is  of  the  pas-  mits  to  the  custody  oi  the  carrier, 
senger's  baggage,  the  price  paid  for  the  '  Colyar  v.  Taylor,  i  Cold.  372. 
2 
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consignee's  residence,  so  that  the  package  could  have  been  sent 
for  by  her  on  the  same  evening  (which  vi^ould  probably  have 
been  done  by  her),  and  in  putting  it  in  the  safe,  which  the  com- 
pany must  have  known  would  be  the  first  object  of  attack*  in 
case  of  a  raid  such  as  was  expected.     "  In  this  perplexing  state 
of  facts,"  said  Robertson,  C.  J.,  "  hard  as  it  may  be  to  impute  to 
the  agent  culpable  or  gross  negligence,  we  are  so  far  inclined  to 
that  conclusion  as  to  feel  at  least  such  an  equipoise  as  not  to  be 
able  to  reverse  the  judgment  of  the  circuit  court  on  any  solid 
or  satisfactory  grounds."  ^    But  where  the  captain  of  a  ship  re- 
ceived a  number  of  watches,  for  which  it  was  not  shown  tha'. 
he  was  to  receive  any  recompense,  and  put  them  into  his  own 
chest  and  in  his  own  cabin  upon  the  ship,  and  while  the  ship  was 
anchored  in  the  river  she  was  boarded  by  robbers,  the  chest 
violently  taken  out  of  the  cabin  where  he  was  sleeping  and 
broken  open  and  plundered  of  its  contents,  it  was  held  that  he 
had  taken  ordinary  care  of  them,  and  that,  being  a  carrier  with- 
out hire,  he  was  not  liable  for  the  loss.'' 

§  28.  The  fact  that  the  gratuitous  bailee  has  lost  his  own 
property  together  with  that  of  the  bailor  with  which  he  was 
entrusted,  at  the  same  time  and  by  the  same  means,  will  of 
course  be  strong  presumptive  evidence  in  his  favor;  but  it  will 
not  be,  by  any  means,  conclusive  of  the  question  of  honesty  or 
diligence,  although  the  opinion  of  Lord  Holt  in  Coggs  v.  Ber- 
nard seems  to  have  been  different.  "  For  if,"  says  he,  "  the. 
bailee  keeps  the  goods  bailed  to  him  but  as  he  keeps  his  own, 
though  he  keeps  his  own  but  negligently,  yet  he  is  not  charge- 
able for  them ;  for  the  keeping  them  as  he  keeps  his  own  is  an 
argument  of  his  honesty.  *  *  *  As  suppose  the  bailee  is  an 
idle,  drunken,  careless  fellow,  and  comes  home  drunk  and  leaves 
all  his  doors  open,  and  by  reason  thereof,  the  goods  happen  to 
be  stolen  and  his  own,  yet  he  shall  not  be  charged,  because  it  is 
the  bailor's  own  folly  to  trust  such  an  idle  fellow.  So  that  this 
sort  of  bailee  is  the  least  responsible  for  neglects  and  under  the 

1  Adams  Ex.  Co.  v.  Cressap,  6  Bush,  lee  was  exonerated  upon  facts  some- 

572.  what  similar. 

But  see  Adams  Ex.  Co.  v.  Darnell,  "  Pender  v.  Robbins,  6  Jones  (Iraw), 

31  Ind.  20;  Howard  Ex.  Co.  v.  Wile,  207. 
64  Penn.  St.  201,  in  which  the  paid  bai- 
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least  obligation  of  any  one,  being  bound  to  no  other  care  of  the 
bailed  goods  than  he  takes  of  his  own." 

§  29.  But  it  has  been  said  that  a  man  might,  in  respect  to  his  own 
property,  be  willing  to  encounter  extraordinary  risks  or  adven- 
tures upon  mere  gambling  speculations,  with  a  view  to  a  partic- 
ular advantage  or  from  a  natural  disposition  to  rashness,  which 
would  be  wholly  unjustifiable  in  respect  to  the  goods  of  another 
placed  in  his  custody.  And  it  has  accordingly  been  held  in  a 
number  of  cases  that  the  mandatary,  whether  for  carriage  or 
for  some  other  purpose,  may  become  liable  by  reason  of  his 
gross  negligence  in  the  care  of  the  property  bailed  to  him,  al- 
though he  may  have  taken  the  same  care  of  it  as  of  his  own.^ 

§  30.  Still,  there  are  authorities  of  the  highest  respectability 
which  maintain  with  Lord  Holt,  that  if  the  bailee  be  guilty  of 
an  act  of  gross  negligence  in  regard  to  his  own  goods  as  well 
as  those  bailed  to  him,  and  they  are  both  lost,  he  cannot  be  held 
liable.'*  And  whether  conclusive  or  not,  the  fact  that  he  had  at 
the  same  time  lost  his  own  goods  would  be  a  strong  argument 
not  only  of  good  faith  but  of  diligence,  unless  it  were  shown 
that  he  was  an  "  idle,  careless  or  drunken  fellow,"  who  took  no 
care  of  his  own  goods ;  and  even  then,  the  bailor  would  perhaps 
deserve  to  lose  his  goods  for  trusting  him.  Biit  if  he  lost  the 
bailor's  goods  without  losing  his  own,  which  he  was  at  the  same 
time  carrying  and  which  were  equally  the  subjects  of  theft  or 
robbery,  it  would,  on  the  other  hand,  be  very  strong  evidence  of 
bad  faith  or  negligence.^ 

§  31.  The  mandatary  is  entitled  to  the  benefit  of  that  rule  of 
law  by  which  every  man  is  to  be  presumed  to  have  done  his 
duty  until  the  contrary  is  shown.  Where,  therefore,  such  a 
bailee  received  a  letter  containing  money  which  he  promised  to 
deliver  to  another,  and  there  was  no  evidence  accounting  for  its 
nondelivery,  it  was  held  that  the  most  that  could  be  presumed 
against  the  bailee  was  that  it  had  been  lost  by  his  gross  negli- 
gence, and  that  a  tort  under  such  circumstances,  by  its  appro- 

'  Doorman  v.  Jenkins,  2  A.  &E.  256;  '  Story  on  Bail.  §  63;  2  Kent's  Com. 

Booth  V.  Wilson,  1  B.  &  Aid.  59;  Mc-  sec.  40.    Knowles  v.  The  Railway,  38 

Lean  w.  Rutherford,  8  Mo.  109;  Story  Me.  55. 

on  Bail.  §  64.  Tracy  v.  Wood,  3  Mason,  '  Bland    v.     Womack,    2    Murphy, 

132-  373- 
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priation  to  his  use,  would  not  be  presumed  so  as  to  prevent  a  re- 
covery in  an  action  of  assumpsit.^  And  in  another  case  against 
a  mandatary  for  carriage,  it  was  ruled  that  the  plaintiff,  in  order 
to  recover,  must  show  either  an  appropriation  by  the  defendant 
to  his  own  use  of  the  money  or  property  bailed,  or  that  he  had 
demanded  it  and  that  the  bailee  had  refused  to  deliver  it  or  to 
give  any  satisfactory  account  of  its  loss.* 

§  32.  What  is  or  is  not  gross  negligence  in  such  a  bailee  is 
sometimes  a  mixed  question  of  law  and  fact,  but  generally,  one 
exclusively  of  fact  to  be  determined  by  a  jury  under  all  the  cir- 
cumstances.^ And  all  the  circumstances  which  may  explain  the 
manner  of  the  loss,  including  the  conduct  of  the  bailee  in  the  cus- 
tody of  the  property  and  immediately  upon  the  discovery  of  its 
loss,  may  be  considered;  and  accordingly, proof  has  been  admit- 
ted that  upon  such  discovery,  the  defendant  raised  the  hue  and 
cry  and  made  assiduous  exertions  to  find  the  lost  property;  and 
though  this,  it  was  said,  would  have  been  the  course  of  a  guilty 
man,  yet  it  was  also  one  which  an  innocent  man  would  naturally 
take,  and  which,  if  he  did  not  take,  aU  would  condemn  him.* 

§  33.  So  in  another  case,  where  the  party  sued  had  been  en- 
trusted with  a  sum  of  money  which  he  agreed  to  carry  for  ac- 
commodation and  deliver  according  to  the  request  of  the  bailor, 
evidence  was  admitted  of  what  he  said  about  the  manner  and 
circumstances  of  the  robbery  to  the  person  whom  he  next  met 
upon  the  road.'  Statements  made  by  a  mandatary  in  such  cases, 
at  the  time  of  demand  and  refusal  to  deliver  the  property,  in 
which  he  gives  an  account  of  the  loss  by  accident  or  theft  with 
the  attending  circumstances,  are  also  admissible  as  part  of  the 
res  gestas,  and  as  such,  he  is  entitled  to  the  benefit  of  them  as  evi- 
dence in  his  favor.*  It  would  seem,  indeed,  that  for  reasons  of 
necessity  and  to  prevent  a  failure  of  justice  from  the  absolute 
impossibility,  in  many  cases,  of  showing  by  direct  proof  the  fact 
and  manner  of  the  loss,  great  latitude  has  been  allowed  in  ad- 
mitting evidence  of  the  attendant  circumstances;  and  it  was 

'  Graves  v.  Ticknor,  6  N.  H.  537.  <  Tompkins  v.  Saltmarsh,  14  S.  &  R. 

'Beardslee  t).Richardson,ii  Wend.25.  275. 

'  Beauchampf.  Powley,  i  M.  &  Rob.  '  Lampley  v.  Scott,  24  Miss.  528. 

38;  Storer  v.  Gowen,  18  Me.  174;  Tra-  •  Beardslee  v.  Richardson,  n  Wend. 

cy  V.  Wood,  3  Mason,  132.  25. 
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held,  before  the  law  removed  the  disabilities  of  parties  in  inter- 
est to  testify,  as  it  now  has  generally  done,  that  the  mandatary 
himself  was  a  competent  witness  to  prove  a  robbery  upon  the 
road  at  night.'  And  no  doubt  the  character  of  the  bailee  for  pru- 
-  dence  and  discretion  in  the  management  of  his  business  generally 
may  be  shown,  especially  if  it  be  known  to  the  bailor;  for  the  law 
will  not  require  of  the  bailee, more  care  and  diligence  than  the 
bailor  had  a  right  to  expect  from  his  known  habits  and  character 
in  this  regard,  and  if,  being  a  stranger,  he  trusts  him  and  he  should 
turn  out  to  be  a  careless,  negligent  sort  of  person,  it  would  be 
the  bailor's  own  folly.* 

§  34.  In  declaring  against  the  mandatary,  it  is  not  necessary 
to  set  out  any  consideration  farther  than  the  delivery  of  the  goods 
and  the  undertaking  to  carry  out  the  purposes  of  the  bailment. 
This  is  indeed  the  only  consideration  which  can  be  alleged,  and 
is  sufficient  in  law.  For  "  a  bare  being  trusted  with  another 
man's  goods  must  be  taken  to  be  a  sufficient  consideration  if  the 
bailee  once  enter  upon  the  trust  and  take  the  goods  into  his 
possession."  The  question  of  compensation  may  be  important 
in  determining  the  extent  of  the  rights  and  obligations  of  the 
parties  or  the  class  of  bailments  in  which  a  particular  transac- 
tion is  embraced,  but  it  is  not  essential  to  the  existence  of  the 
contract  or  to  its  obligation.  Nor  need  the  plaintiff  allege  the 
particular  character  or  degree  of  the  negligence  upon  which  he 
relies  for  his  recovery,  but  the  allegation  of  negligence  generally 
is  sufficient.*  But  the  bailee  must  have  actually  entered  upon  the 
execution  of  the  trust.  A  mere  executory  promise  to  do  so  wiU  be 
nudum  pactum,  and  will  impose  no  obligation  whatever;  for  the 
mandatary  is  not  answerable  for  omitting  to  do  an  act  for  another, 
and  is  only  responsible  when  he  attempts  or  undertakes  to  do  it 
and  does  it  amiss.  In  other  words',  he  may  become  liable  for  a 
misfeasance  but  not  for  a  nonfeasance,  even  though  special  dam- 
ages are  averred.*    The  goods,  therefore,  in  the  case  of  the  car- 

'  Lamply  t).  Scott,  supra.  506;  Hutton  v.  Osborne,  i  Sel.  N.  P. 

'Knowles  v.  The  Railway,  38  Me.  420;  Coggs  v.  Bernard,  supra. 
i%\  Coggs  w.  Bernard,  supra.  ^Thorne  v.  Deas,  4  Johns.  84;  Sa- 

'McCauley  w.  Davidson,   10  Minn,  lem  Bank  t).  Gloucester  Bank,  i7.Mass. 

418;  Nelson  o.  Mackintosh,  1  Starkie,  i;    Shillibeer  v.   Glyn,    2   M.    &  W. 

237;  Balfe  V.  West,,  22  Eng.  L.  &  Eq.  143. 
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rier  without  hire,  must  have  been  delivered  to  and  accepted  by 
him  in  order  to  impose  upon  him  any  liability  for  their  safety  or 
for  a  failure  to  execute  a  trust  in  regard  to  them. 

PRIVATE  CARRIERS  FOR  HIRE. 

§  35.  Private  carriers  for  hire  are  such  as  make  no  public 
profession  that  they  will  carry  for  all  who  apply,  but  who  occa- 
sionally or  upon  the  particular  occasion  undertake  for  compen- 
sation to  carry  the  goods  of  others  upon  such  terms  as  may  be 
agreed  upon.  They  are  not  common  carriers,  because  they  do 
not  make  the  carriage  of  goods  for  others  a  business,  and  do  not 
hold  themselves  out  to  the  public  as  ready  and  w4Uing  to  carry 
indifferently  for  all  persons  any  particular  class  of  goods  or  goods 
of  any  kind  whatever;  and  hence  the  law  does  not  compel  them 
to  accept  and  carry  goods  for  anybody.  Having  never  pro- 
fessed by  their  course  of  business  or  in  any  other  manner,  to 
carry  for  all  indifferently,  they,  unlike  common  carriers,  may  re- 
fuse at  wiU  to  carry  the  goods  which  may  be  offered,  without 
incurring  any  liability  whatever,  and  may  carry  for  one  person 
and  at  the  same  time  refuse  to  carry  for  another.  But,  being 
carriers  for  hire,  their  reward  is  regarded  as  the  consideration 
for  the  undertaking  and  the  consequent  liability;  and  the  trust 
being  for  the  mutual  benefit  of  the  bailor  and  themselves,  they 
belong  to  a  different  class  of  bailees  from  mandataries  and  incur 
a  greater  degree  of  responsibility. 

§  36.  Before  the  invention  of  steam  and  the  wonderful  im- 
provement in  the  means  of  transportation  in  modem  times,  the 
,  business  of  the  private  carrier  for  hire  was  much  more  impor- 
tant than  it  is  now.  Much,  perhaps  most,  of  the  business  of 
transporting  merchandise  by  land  was  done  by  wagoners  \(fh.o 
did  not  profess  to  be,  and  were  not,  in  fact,  public  or  common 
carriers,  and  consequently  the  law  affecting  the  rights  and  re- 
sponsibilities of  such  bailees  was  of  very  great  importance  to 
them  as  well  as  to  the  public,  who  depended  upon  them  in  a 
very  great  measure  as  instruments  of  commercial  intercourse. 
But  the  great  multiplication  of  common  carriers,  whose  routes 
now  traverse  almost  every  neighborhood  and  whose  employ- 
ment affords  greater  security  and  facilities  in  transportation,  has 


Ch.  I.]  BAILMENTS.  23 

almost  displaced  private  carriers  and  made  their  business  com- 
paratively insignificant.  Still,  many  important  business  transac- 
tions take  place  through  the  intervention  of  private  carriers, 
although  the  law  applicable  to  the  class  of  bailees  to  which  they 
belong  has  become,  perhaps,  more  important  in  relation  to 
wharfingers,  warehousemen  and  the  like,  than  to  private  carriers 
for  hire. 

§  37.  The  bailment  to  the  private  carrier  for  hire  being  for 
the  mutual  benefit  of  the  parties,  the  law  exacts  of  Jjiim  a  higher 
degree  of  diligence  than  of  the  carrier  without  hire.  The 
measure  of  his  duty  is  what  is  known  as  ordinary  diligence,  and 
for  the  lack  of  this,  he  will  be  held  liable.  Being  required  to 
exercise  a  greater  degree  of  care  and  attention  than  the  manda- 
tary, he  must,  in  order  to  exculpate  himself  when  a  loss  has  oc- 
curred, be  able  to  show  that  he  has  omitted  none  of  those 
ordinary  precautions  for  the  safety  of  the  property  which,  accord- 
ing to  common  experience,  men  of  judgment  and  prudence 
would  have  used  under  the  same  circumstances  in  their  care  of 
the  property,  had  it  been  their  own ;  and  whether  such  care  was 
used,  under  the  circumstances,  is  to  be  determined  in  every  case 
as  a  question  of  fact  by  a  jury,  under  instructions  from  the  court 
as  to  the  particular  degree  of  negligence  necessary  to  impose 
liability  upon  the  bailee. 

§  38.  Illustrations  of  the  application  of  the  law  in  cases  of 
private  carriers  may  be  found  in  the  case  of  Beck  v.  Evans,' 
where  the  defendant's  wagoner  was  entrusted  with  a  cask  of 
brandy  to  be  carried  for  hire.  Upon  the  way,  the  wagoner  was 
informed  that  the  cask  was  leaking,  but  took  no  steps  to  ascer- 
tain whether  the  information  was  correct  or  to  stop  the  leak. 
Several  hours  however  after  he  had  been  told  of  it,  he  took  the 
cask  out  of  the  wagon  and  saved  what  remained  of  the  brandy. 
It  was  left  to  the  jury  to  say  whether  the  loss  arose  from  the 
negligence  of  the  wagoner  in  not  examining  the  cask  as  soon 
as  he  was  told  of  its  leaky  condition;  and  they  having  found  a 
verdict  for  the  plaintiff,  a  rule  to  set  it  aside  was  refused  in  the 
Court  of  King's  Bench,  on  the  ground  that  the  defendant  had 
misconducted  himself  in  not  performing  a  duty  which,  by  his 

'  16  East,  244, 
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servant,  he  was  bound  to  perform.  In  a  much  older  case '  the 
defendant  was  declared  against,  "for  that  the  plaintiff  did  imder- 
take  reasonably  to  content  him  for  the  carriage,"  in  considera- 
tion whereof  he  undertook  to  carry  safely  a  certain  sum  of  money 
to  an  inri  and  there  deliver  it  to  the  plaintiff,  and  that  he  had  not 
done  so;  and  it  was  held  that  the  defendant  who  had  accepted 
the  money  to  be  carried  was  liable,  although  he  was  not  a  com- 
mon carrier,  and  although  no  sum  certain  had  been  promised  to 
him  as  the  price  of  the  carriage.  In  Brind  v.  Dale,^  the  plaintiff 
hired  the  carriage  of  his  goods  by  one  of  the  defendant's  carts, 
and  they  were  lost.  Lord  Abinger,  in  his  instructions  to  the 
jury,  said:  "  I  take  it  that  if  a  man  agrees  to  carry  goods  for 
hire,  although  not  a  common  carrier,  he  thereby  agrees  to  make 
good  the  losses  arising  from  the  negligence  of  his  own  servants, 
although  he  would  not  be  liable  for  losses  by  thieves,  or  by  any 
taking  by  force,  or  if  the  owner  accompanies  the  goods  to  take 
care  of  them  and  was  himself  guilty  of  negligence;  for  it  is  a 
rule  of  law  that  a  party  cannot  recover  if  his  own  negligence  was 
as  much  the  cause  of  the  loss  as  that  of  the  defendant."  * 

§  39.  Although  it  is  said  that  the  private  carrier  is  not  to  be 
held  liable  for  a  theft  or  robbery  by  which  the  goods  are  lost,  if 
the  jury  should  be  of  the  opinion  that  he  has  not  been  guilty  of 
that  degree  of  negligence  which  is  a  condition  to  his  liability,  a 
distinction  is,  it  seems,  to  be  drawn  between  a  robbery  or  taking 
by  force  and  a  theft  which  is  accomplished  secretly  and  by  cun- 
ning, in  this:  that  in  the  case  of  a  theft,  the  presumption  more 
readily  arises  that  the  carrier  was  not  in  the  exercise  of  that 
diligence  which  was  his  duty,  than  in  the  case  of  a  robbery  or 
forcible  capture  of  the  property,  especially  if  it  be  done  openly 
and  not  in  secret  or  under  the  cover  of  darkness.*  Indeed,  by 
the  civil  law,  theft  ordinarily  constitutes  no  excuse  to  the  bailee 
for  hire,  because,  it  is  said,  it  can  scarcely  arise  without  his  negli- 
gence. It  is  therefore,  in  that  law,  presumptive  evidence  of  neg- 
ligence of  itself,  but  may  be  shown  to  have  occurred  without  the 

'  Rogers  v.  Head,  Cro.  Jac.  262.  P.  416;  Whalley  v.  Wray,  3  Esp.  74; 

« 8  Car.  &  P.  207.  Bowman  v.  Teall,  23  Wend.  306. 
sCailiffi;.  Dan  vers,  i  Peake,  N.  P.        <  Hodgson  ti.  Fullarton,  4  Taunt  78  7; 

114;  Robinson  v.  Dunmore,  2  Bos.  &  Montagu   f.  Janverin,  3  Taunt.  442. 
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bailee's  fault,  and  then  he  will  be  excused.'  But  by  our  law  there 
is  nothing  in  the  case  of  theft,  independently  of  the  circumstances 
under  which  it  was  committed,  from  which  we  have  a  right  to 
infer  that  there  must  have  been  negligence.  In  other  words,  the 
mere  fact  of  theft  raises  no  presumption  of  neglect  in  the  bailee, 
nor,  on  the  other  hand,  does  it  per  se  exempt  him  from  responsi- 
bility. But  whether  there  has  or  has  not  been  a  due  degree  of 
care  must  be  decided  upon  all  the  circumstances  of  each  case.* 

§  40.  Negligence  being  in  the  nature  of  an  omission  simply 
of  that  degree  of  care  which,  under  all  the  circumstances,  is  the 
bailee's  duty^  without  any  criminality  of  purpose,  and  being,  at 
least  when  within  a  certain  degree,  entirely  consistent  with  good 
faith,  the  private  carrier  may,  by  contract  with  his  employer, 
exonerate  himself  from  liability  on  account  of  his  inattention  or 
want  of  diligence  or  skill  in  the  execution  of  the  trust.  He  may 
stipulate  that  he  shall  in  no  event  be  liable  except  for  fraud  or 
its  equivalent.'  So  he  may  by  special  contract  increase  his  lia- 
bility beyond  that  which  the  law  would  have  otherwise  imposed ; 
as  where  the  owner  of  the  goods  found  fault  with  some  of  the 
appliances  of  the  carrier  which  he  was  about  to  use  in  moving 
the  goods,  and  the  latter  replied,  "  I  will  warrant  the  goods  shall 
go  safe,"  and  the  owner  upon  this  assurance  permitted  him  to 
go  on  with  them,  and  the  goods  were  in  fact  injured  from  the 
very  defect  of  which  the  owner  had  complained,  it  was  held  that 
the  carrier  could  be  held  upon  his  special  undertaking,  and  that 
the  words  used  by  him  to  the  owner  of  the  goods  amounted  to  a 
warranty  that  the  goods  should  go  safely.*  So  in  Coggs  v.  Ber- 
nard, it  was  considered,  notwithstanding  Lord  Coke's  opinion  to 
the  contrary  in  Southcote's  case,^  that  in  a  gratuitous  bailment, 
the  promise  of  the  defendant  to  lay  the  goods  down  sa/isly  intro- 
duced a  special  term  into  his  contract  which  increased  his  liability. 
But  even  an  express  undertaking  by  a  private  carrier  to  carry 
goods  safely  and  securely,  is  but  an  undertaking  to  carry  them 
safely  and  securely,  free  from  any  negligence  of  himself  or  his 
servants.    In  other  words,  it  is  a  mere  contract  for  the  observ- 

'  Story  on  Bail.  §  239.  ■*  Robinson  v.  Dunmore,  2  Bos.  &  P. 

'  Story  on  Bail.  §  39.  416. 

2  Wells  V.  Steam  Nav.  Co.  2  Corns.  "4  Rep.  84. 
2041  Alexander  v.  Green,  3  Hill,  9. 
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ance  of  due  care,  and  does  not  insure  the  safety  of  the  goods 
against  losses  by  thieves,  by  robbery  or  by  unavoidable  acci- 
dents;' and  does  not  give  rise  to  that  extraordinary  liability 
which  belongs  to  the  common  carrier.  The  private  carrier  may 
however  by  express  terms  warrant  the  safety  of  the  goods  and 
thus  become  liable  to  the  same  extent  as  the  common  carrier,  as 
every  bailee  to  whom  goods  are  entrusted  may  undoubtedly  for 
a  consideration  ensure  their  safety.  But  all  the  contracts,  either 
to  increase  or  lessen  the  responsibility  of  the  bailee,  must  be  clear 
and  explicit;  for  extraordinary  liabilities  will  not  be  imposed  upon 
him,  nor  will  he  be  released  from  his  legal  and  reasonable  obliga- 
tions to  the  prejudice  of  the  bailor,  by  mere  inference.  So  his 
liability  may  be  modified  by  the  previous  course  of  deahng  be- 
tween the  parties,  or  by  the  usages  of  the  carrier  in  his  business; 
but  customs  and  usages,  to  be  available  for  the  exoneration  of  the 
carrier,  must  have  existed  for  such  a  length  of  time  as  to  have 
become  known  and  established.* 

§  41.  If  the  goods  are  injured  by  the  negligence  of  the  bailee, 
he  will  be  responsible  to  the  owner  to  the  extent  of  the  damage, 
notwithstanding  a  subsequent  destruction  of  them  while  in  the 
bailee's  possession,  by  an  accident  for  which  he  was  not  respon- 
sible. This  was  held  where  goods  were  deposited  in  a  ware- 
house for  custody,  and,  while  there,  were  injured  through  the 
carelessness  of  the  warehouseman;  but  before  they  were  taken 
away  by  the  owner,  they  were  destroyed  by  a  sudden  freshet, 
which  caused  the  water  of  the  river  near  to  which  the  warehouse 
stood  to  rise  and  overflow  the  room  in  which  the  goods  were  de- 
posited. Every  exertion  possible  had  been  made  by  the  ware- 
houseman and  his  servants  to  save  them,  and  he  was  therefore 
clearly  not  liable  for  their  loss;  but  it  was  held  that  their  destruc- 
tion did  not  release  him  from  liability  for  the  previous  injury 
which  they  had  sustained  through  his  negligence.  The  cause 
of  action,  it  was  said,  existed  before  and  at  the  time  of  their  de- 
struction, and  there  was  no  principle  which  would  enable  the 
defendant  to  plead  the  flood  or  the  consequent  destruction  of  the 
goods  in  bar  to  an  action  for  his  previous  wrong.' 

'Story   on  Bail.  §  457;   Oakley    v.    '    *  Story  on  Bail.  §  543. 
Packet  Co.    11    Exch.  618;  Collett  t;.        »  Powers  t;.  Mitchel,  3  Hill,  545 ;  Story 
The  Railway  Co.  16  Q.  B.  9S4.  on  Bail.  §  414. 
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§  42.  The  test  of  the  proper  j)erformance  of  his  duty  by  the 
private  calrrier  for  hire  is,  in  almost  every  case,  the  extent  of  the 
diligence  and  care  which  have  been  exercised  by  him;  and  the 
question  of  his  liability,  when  the  loss  has  not  arisen  from  his 
malfeasance,  turns  upon  the  inquiry  whether  or  not  he  has  been 
guilty  of  negligence,  in  the  omission  of  care  and  diligence,  to 
that  degree  which  the  law  denominates  gross  or  ordinary.  But, 
as  we  have  seen,  in  dealing  with  the  subject  of  the  liability  of  the 
public  or  common  carrier,  when  it  has  not  been  limited  by  his 
contract,  questions  of  diligence  and  negligence  are  generally  im- 
pertinent, because  they  are  regarded  as  insurers  of  the  safety  of 
the  goods  against  all  losses  except  such  as  arise  from  the  acts  of 
God  or  of  the  public  enemy.  But  since  the  law  has  been  modi- 
fied, as  it  has  been  universally,  so  that  they  may  limit  their  lia- 
bility almost  to  the  same  extent  as  private  carriers  for  hire,  the 
common  law  liability  is  rarely  assumed  by  the  more  important 
and  extensively  employed  public  carriers;  and  when  they  have 
limited  or  qualified  it,  as  they  are  now  permitted  to  do,  the  ques- 
tion of  their  liability  when  the  goods  have  been  lost  or  injured  is 
generally  purely  one  of  negligence,  as  it  is  in  the  case  of  the 
private  carrier.  For,  when  it  has  been  agreed  by  the  parties  to 
the  contract  of  affireightment  that  the  carrier  shall  not  be  held^ 
liable  for  losses  occurring  from  certain  accidents  or  causes,  it  may 
stiU  be  shown  that,  notwithstanding  the  loss  or  injury  arose  from 
one  of  the  excepted  causes,  it  would  not  have  occurred  but  for 
the  negligence  of  the  carrier  or  his  servants,  or  might  have  been 
avoided  by  the  use  of  proper  diligence;  which,  if  successfully 
proven,  will  deprive  the  carrier  of  all  the  benefit  of  his  contract 
in  that  regard.  If,  for  instance,  it  be  agreed  that  the  carrier 
shall  not  be  held  liable  for  losses  by  fire,  the  construction  put 
upon  the  contract  will  be  that  only  fire  which  was  not  attributa- 
able  to  his  fault  or  negligence  was  contemplated  or  intended,  and 
if  it  can  be  shqwn  that  the  fire  which  caused  the  loss  originated 
from  his  carelessness,  or  that  he  could  have  escaped  from  it 
without  the  loss  by  the  use  of  diligence,  he  wiU  be  held  respon- 
hible  to  the  same  extent  as  if  he  had  been  a  carrier  without  any 
contract  whatever  as  to  his  liability. 

§  43.    Thus  the  common  carrier  in  many  instances  has  come 
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to  Stand  upon  the  same  footing  as  the  private  carrier  for  hire, 
the  liability  of  both  very  often  depending  upon  questions  of  dil- 
igence and  negligence,  which  in  their  application  to  the  two 
classes  of  carriers  mean  the  same  thing,  that  being  diligence  or 
its  opposite  in  the  case  of  private  carriers  for  hire  which  is  so  as 
to  the  common  carrier.  A  great  part  of  the  law  which  affects 
the  public  carrier,  therefore,  as  it  is  now  understood  and  applied, 
is  equally  applicable  in  cases  which  arise  as  to'  the  liability  of 
those  who  carry  privately  for  reward;  and  it  will  be  found  that 
most  of  the  questions  which  can  occur  in  reference  to  the  duties 
and  obligations  of  the  latter,  can  be  solved  upon  principles  which 
now  form  perhaps  the  most  important  portion  of  the  law  relat- 
ing to  common  carriers.  Much  of  the  law,  therefore,  which 
will  hereafter  be  stated  in  reference  to  the  responsibility  of  the 
common  carrier  for  his  negligence,  will  be  equally  applicable  to 
the  case  of  the  private  carrier  for  hire. 

§  44.  It  is,  however,  by  no  means  to  be  understood  that  the 
common  carrier  can  by  his  contract  or  in  other  mode  become, 
as  to  the  carriage  of  particular  goods,  merely  a  private  carrier 
for  hire  whilst  he  is  in  fact  a  common  carrier  of  such  goods  gen- 
erally. If  he  could  do  this,  he  could,  of  course,  provide  by  con- 
tract against  liability  for  losses  occurring  from  the  negligence  of 
himseK  or  his  servants,  which,  as  we  have  seen,  it  is  competent 
for  the  private  carrier  to  do.  But  according  to  the  weight  of 
authority,  at  least  in  this  country,  as  we  shall  hereafter  see,  com- 
mon carriers  will  not  be  permitted,  under  any  circumstances  or 
in  any  manner,  to  protect  themselves  against  the  consequences 
of  their  own  negligence,  in  the  carriage  of  either  goods  or  pas- 
sengers. They  may  become  the  carriers  of  goods  gratuitously, 
and  the  law  will  then  hold  them  liable  only  as  mandataries;  that 
is,  only  for  losses  occurring  through  gross  negligence.  But  so 
long  as  they  are  compensated  for  the  carriage,  they  are  common 
carriers,  contract  or  no  contract.* 

§  45.    Nor  can  the  private  carrier  become  a  common  carrier 

'DavidsontJ.Graham,  2  0hioSt.  140;  Co.,  15  Minn.  270;  Bank  of  Kentucky 

Railroad  Co.  v.  Lockwood,   17  Wall.  v.   The   Adams  Ex.  Co.  3  Otto,  180; 

357;  Hooper  v.  Wells,  Fargo  &  Co.,  27  Kirby  v.  Adams  Ex.  Co.  2  St.  Louis 

Cal.  n ;  Christenson  v.  The  Am.  Ex.  Ct.  of  App.  369. 
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by  contract  with  his  employer.  He  may  assume  liabilities  to  his 
bailor  coextensive  with  those  of  the  public  carrier  at  common 
law,  and  may  undertake  to  carry  upon  terms  whi^h  may  be 
agreed  upon.  He  may  become  an  insurer  against  all  possible 
hazards,  and  he  may  say  that  he  will  answer  for  nothing  but  a 
loss  happening  through  his  own  fraud  or  want  of  good  faith.' 
He  may  warrant  the  safety  of  his  chaige,  and  thereby  put  him- 
self in  the  "  situation"  of  a  common  carrier  as  to  the  party  who 
has  entrusted  him  with  the  goods.  But  still,  he  does  not  carry 
in  a  public  capacity,  and  does  not  subject  himself  to  liability  to 
actions  for  refusal  to  carry  nor  for  preferences  as  to  those  whom 
he  will  serve.  He  is  a  carrier  exactly  according  to  his  contract 
and  no  further,  and  may  carry  when  and  as  he  pleases  and  for 
whom  he  pleases,  being  responsible  only  to  those  for  whom  he 
undertakes;  and  in  actions  against  him  for  loss  or  damage  to  the 
goods,  he  must  be  declared  against  as  a  private,  and  not  as  a 
common  carrier.* 

§  46.  It  seems  not  to  be  well  settled  whether  a  private  car- 
rier for  hire  has  a  lien  upon  the  goods  in  respect  to  which  he 
performs  the  service  or  not.  There  would  seem  to  be  no  very 
satisfactory  reason  why  he  should  not  have  the  same  right  to 
retain  the  goods  until  his  charges  for  their  carriage  are  paid,  as 
the  warehouseman,  the  wharfinger,  or  the  artisan  who,  by  his 
labor  and  skill,  has  added  to  their  value.  The  general  rule 
certainly  is,  that  where  the  bailee  of  a  chattel  has  increased  its 
value  by  his. labor,  he  has  a  specific  lien  upon  it  for  his  compen- 
sation, which  means  no  more  than  the  right  to  retain  it  untU  his 
charges  for  the  particular  service  are  paid,  but  not  for  a  general 
balance  of  account.  Upon  similar  grounds  it  has  been  held  that 
wharfingers  and  warehousemen,  who  have  rendered  service  in 
respect  to  the  particular  goods  for  the  owner's  benefit,  have  such 
a  lien,  although  their  services  may  have  added  nothing  to  their 
intrinsic  value  ;^  and  it  would  seem  that  for  the  same,  and  even 
for  stronger  reasons,  the  same  right  should  be  conceded  to  the 
private  carrier  for  hire.  But  it  seems  to  have  been  held  other- 
wise in  at  least  one  case  in  this  country.* 

'  Wells  V.  Steam  Nav.  Co.  2  Com-     Robinson  v.  Dunmore,  2  Bos.  &  P.  416. 
stock,  204.  '  Story  on  Bail.  453,  453  a. 

» Kimball  v.  The  Railroad,  26  Vt.  247 ;        <  Fuller  v.  Bradley,  25  Penn.  St.  1 20 
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CHAPTER  II. 

WHO  IS  A  COMMON  CARRIER. 

§  47.  A  common  or  public  carrier  is  one  who  imdertakes  as 
a  business,  for  hire  or  reward,  to  carry  from  one  place  to  an- 
other, the  goods  of  aU  persons  who  may  apply  for  such  carriage, 
provided  the  goods  be  of  the  kind  which  he  professes  to  carry, 
and  the  person  so  applying  will  agree  to  have  them  carried  upon 
the  lawful  terms  prescribed  by  the  carrier;  and  who,  if  he  re- 
fuses to  carry  such  goods  for  those  who  are  willing  to  comply 
with  his  terms,  becomes  liable  to  an  action  by  the  aggrieved 
party  for  such   refusal.^    To  bring  a  person  therefore  within 


'  The  definition  of  a  common  carrier, 
most  usually  adopted  in  this  country, 
is  that  of  C.  J.  Parker  in  Dwight  v. 
Brewster,  i  Pick.  50.  He  is  there  de- 
fined to  be  "one  who  undertakes  for 
hire  to  transport  the  goods -of  such  as 
choose  to  employ  him,  from  place  to 
place."  In  Gisbourn  v.  Hurst,  i  Salk- 
eld,  249,  he  is  said  to  be  "  any  man  un- 
dertaking for  hire  to  carry  the  goods  of 
all  persons  indifferently."  And  this  is 
said  by  C.  J.  Gibson  in  Gordon  v.  Hutch- 
inson, I  Watts  &  S.  285,  to  be  "the  best 
definition  of  a  common  carrier  in  its 
application  to  the  business  of  this  coun- 
try" The  case  of  Gisbourn  v.  Hurst 
was  one  of  trover  for  goods  which  had 
been  put  with  the  carrier's  wagon  into 
a  barn  and  taken  as  distress  for  the  rent 
due  by  the  tenant.  The  carrier  had  been 
in  the  habit  of  carrying  cheese  to  Lon- 
don and  loading  back  with  goods  for  all 
persons  indifferently,  and  the  court  held 
that  he  was  to  be  considered  a  common 
carrier  and  in  the  exercise  of  a  public 


employment,  and  the  goods  therefore 
privileged  from  distress. 

In  Chitty  on  Carriers,  the  common 
carrier  is  defined  to  be  one  who,  by  the 
ancient  law,  held  as  it  were  a  public 
office  and  wcs  bound  to  the  public,  and 
who,  to  become  liable  as  a  common 
carrier,  must  exercise  the  business  of 
carrying  as  a  public  emploj-ment,  and 
must  undertake  to  carry  goods  for 
all  persons  indiscriminately  and  hold 
himself  out  as  ready  to  engage  in  the 
transportation  of  goods  for  hire  as  a 
business,  and  not  as  a  casual  occupa- 
tion. 

"Common  CaiTiers,"  says  Chancel- 
lor Kent,  "undertake* generally,  and 
not  as  a  casual  occupation,  and  for  all 
people  indifferently,  to  convey  goods 
and  deliver  them  at  a  place  appointed, 
for  hire,  as  a  business  and  with  or  with- 
out a  special  agreement  as  to  price." 
2  Com.  598. 

"  To  bring  a  person,"  says  Judge  Sto- 
ry, "within  the  description  of  a  common 
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the  description  of  a  common  carrier,  he  must  be  engaged  in  the 
business  of  carrying  goods  for  others  as  a  public  employment,  he" 
must  undertake  to  carry  goods  of  the  kind  to  which  his  business 
is  confined,  for  persons  generally,  and  he  must  hold  himself  out 
as  ready  to  engage  in  the  transportation  of  goods  for  hire  as  a 
business  and  not  as  a  casual  occupation.  And  this  duty  or  ob- 
ligation to  the  public  by  reason  of  the  public  nature  of  the  em- 
ployment and  the  increased  responsibility  imposed  upon  him  by 
the  law  upon  the  grounds  of  public  policy,^  mainly  distinguish 
the  common  from  the  mere  private  carrier  for  hire, 
carrier,  he  must  exercise  it  as  a  public    tion  for  a  refusal  to  carry  is  said  by 


employment,  he  must  undertake  to 
carry  goods  for  persons  generally,  and 
he  must  hold  himself  out  as  ready  to 
engage  in  the  transportation  of  goods 
for  hire,  as  a  business,  not  as  a  casual 
occupation  pro  hac  vice.  A  common 
carrier  has  therefore  been  defined  to 
he  one  who  undertakes  for  hire  or  re- 
ward to  transport  the  goods  of  such  as 
choose  to  employ  him,  from  place  to 
place."    Story  on  Bail.  §  495. 

These  definitions  are  substantially 
the  same  and  are  adopted  and  used  in- 
differently. The  one  given  in  the  text 
is  made  somewhat  less  general  by  con- 
fining the  obligation  to  the  carriage  of 
such  goods  as  the  carrier  professes  to 
carry,  and  by  adding  the  requirement 


Nesbit,  J.  in  Fish  v.  Chapman,  2  Ga. 
349  to  be  perhaps  the  safest  criterion 
of  the  character  of  the  carrier.  But  a 
refusal  to  carry  cannot  be  made  the 
ground  for  an  action  without  a  com- 
pliance or  offer  to  comply  with  such 
terms  of  the  carrier  as  he  may  lawfully 
impose  as  the  condition  of  the  service. 
'  The  rule  rendering  common  car- 
riers liable  for  every  loss,  except  that 
which  is  caused  by  the  act  of  God  or 
the  King's  enemies,  was  not  apart  of  the 
ancient  common  law.  It  is  a  compar- 
atively modern  innovation,  introduced 
in  consequence  of  the  growing  com- 
merSial  relations  of  the  country,  an 
imperfect  police,  imperfect  protection 
from   the  government,   and    frequent 


on  the  part  of  the  bailor  of  a  compli-  losses  by  robbery.  "  The  first  case  in 
ance  or  a  readiness  to  comply  with  the  which  the  principle  was  recognized  and 
lawful  terms  prescribed  by  the  carrier,  settled  is  that  of  Woodliefe  and  Curtis 
and  his  liability  to  an  action  for  a  re-  in  the  38th  year  of  the  reign,  of  Eliza- 
fusal  to  carry  according  to  the  course  beth.  And  the  reason  of  the  rule  is 
of  his  employment.  No  carrier  under-  not,  as  stated  by  Sir  Edward  Coke,  sole- 
takes  to  carry  all  sorts  of  goods,  but  ly  or  principally  because  the  carrier 
only  such  as  are  of  the  description  he  hath  his  hire;  for  other  bailees  for  hire 
professes  to  carry,  and  even  these  he  is  and  private  carriers  for  hire  are  not 
not  compelled  to  carry  unless  their  liable  in  the  same  manner  and  to  the 
Owner  will  comply  with  his  terms,  in  same  extent."  Per  Bockee,  Sen.,  in  Van 
prescribing  which,  he  is  allowed  con-  Santvoord  v.  St.  John,  6  Hill,  157. 
siderable  latitude  as  we  shall  see.  The  But  per  Holt,  C.  J ,  in  Lane  v.  Cot- 
obligation  by  law  to  carry  is  essential  ton,  i  Salk.  143,  "  A  carrier  is  liable  in 
to  constitute  the  vocation  of  the  com-  respect  of  his  reward,  and  not  of  the 
mon  carrier,  and  the  liability  to  an  ac-  hundreds    being    answerable   over   to 
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§  48.  What  circumstances  will  be  sufficient  to  invest  the  em- 
ployment of  the  carrier  in  particular  cases  with  the  character  of 
a  public  one,  and  what  professions  or  course  of  dealing  on  his 
part  will  be  considered  as  enough  to  constitute  him  a  common 
carrier  instead  of  a  private  carrier  for  hire,  is,  however,  some- 
times a  question  of  no  little  difficulty,  and  has  given  rise  to  con- 
siderable diversity  of  opinion  and  controversy.  The  criterion  by 
which  it  is  to  be  determined  whether  he  belongs  to  the  one  class 
or  the  other  is  generally  considered  to  be,  whether  he  has  held 
himself  out  or  has  advertised  himself  in  his  dealings  or  course  of 
business  with  the  public  as  being  ready  and  willing  for  hire,  to 
carry  particular  classes  of  goods  for  all  those  who  may  desire  the 
transportation  of  such  goods  between  the  places  between  which 
he  professes,  in  this  manner,  his  readiness  and  willingness  to 
carry.  If  he  has  done  so,  he  is,  of  course,  to  be  regarded  as  a 
common  carrier;  but  if  not,  he  will  be  treated  only  as  a  private 
carrier  for  hire.^ 


him :  for  the  hundred  is  liable  by  the 
statute  of  Winchester,  but  he  was  so 
at  common  law;  and  the  reason  why- 
robbery  did  not  excuse  him  was,  be- 
cause it  might  be  by  consent  and  com- 
bination carried  on  in  such  a  manner 
that  no  proof  could  be  had  of  it." 

'  In  Nugent  v.  Smith,  L.  R.  I,  Com- 
mon Pleas  Div.  19  &  423  (1875),  which 
is  the  latest  English  case  we  have  upon 
this  subject,  it  was  considerably  dis- 
cussed in  both  the  common  pleas 
court  and  in  the  court  of  appeal,  to 
which  the  case  was  carried.  In  the 
former  court,  Brett,  J.,  after  referring 
to  the  case  of  Fish  v.  Chapman,  supra, 
as  "a  powerful  and  business-like  judg- 
ment," proceeded  to  say  that  "  the  real 
test  whether  a  man  is  a  common  car- 
rier, whether  by  land  or  water,  there- 
fore, really  is,  whether  he  has  held  out 
that  he  will,  so  long  as  he  has  room, 
carry  for  hire  the  goods  of  every  per- 
son who  will  bring  goods  to  him  to  be 
carried.  The  test  is'  not  whether  he  is 
carrying  as  a  public  employment  or 


whether  he  carries  to  a  fixed  place,  but 
whether  he  holds  out,  either  expressly 
or  by  a  course  of  conduct,  that  he  will 
carry  for  hire,  so  long  as  he  has  room, 
the  goods  of  all  persons  indifferently 
who  send  him  goods  to  be  carried.  If  he 
does  this,  his  first  responsibility  natur- 
ally is,  that  he  is  bound  by  a  promise, 
implied  by  law,  to  receive  and  carry  for 
a  reasonable  price,  the  goods  sent  to 
him  upon  such  an  invitation.  This  re- 
sponsibility is  not  one  adopted  from 
the  Roman  law  on  grounds  of  policy; 
it  arises  according  to  the  general  prin- 
ciples which  govern  all  implied  prom- 
ises. And  his  second  responsibility, 
which  arises  upon  reasons  of  policy,  is, 
that  he  carries  the  goods  upon  a  con- 
tract of  insurance.  This  policy  has 
fixed  the  latter  liability  upon  common 
carriers  by  land  and  water,  not  because 
they  hold  themselves  out  to  carry  for 
all  persons  indifferently;  if  that  were 
all,  there  would  be  no  ground  for  the 
policy,  it  would  be  without  reason; 
many  other  persons  hold  themselves 
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§  49.  This,  however,  seems  not  to  be  the  universal  test;  and 
some  of  the  cases  upon  this  subject  in  this  country  have  denied 
the  necessity  for  any  public  profession  or  undertaking,  in  order 
to  impose  upon  the  carrier  the  character  and  the  consequent  lia- 
bility of  the  common  carrier,  and  have  held  that  one  who  has 
never  assumed  the  character  of  a  public  carrier,  and  although 
his  contract  to  carry  may  be  confined  to  the  one  particular  in- 
stance or  pro  hac  vice,  as  it  is  termed,  may  assume,  thereby,  all 
the  responsibility  of  the  common  carrier,  if  he  and  the  class  of 
carriers  to  which  he  belongs  have  been  in  the  occasional  habit 
of  accepting  the  goods  of  others  for  transportation  for  hire. 
The  leading  case  upon  this  theory  of  the  responsibility  incurred 
by  such  carriers  is  that  of  Gordon  v.  Hutchinson,*  which  carries 
the  great  weight  of  the  authority  of  C.  J.  Gibson,  who  delivered 
the  opinion  of  the  court  in  favor  of  that  view  of  the  question 
under  the  circumstances  of  difficulty  which  then  existed  in  the 
carrying  business  of  this  country.  In  this  case,  the  defendant, 
who  was  a  farmer,  applied  at  the  store  of  the  plaintiff,  to  be. 
employed  to  haul  a  load  of  goods  for  him,  from  Lewistown  to 
Bellefonte,on  his  return  from  the  former  place  to  which  he  was 
going  with  a  load  of  iron.  He  received  an  order  from  the 
plaintiff  and  loaded  the  goods  upon  his  wagon  for  his  retiirn 
trip.  On  the  way,  the  head  came  out  of  a  hogshead  of  mo- 
lasses and  it  was  wholly  lost.  An  action  was  brought  against 
the  carrier  for  its  value,  and  it  was  held  that  the  farmer,  under 
the  circumstances,  had  made  himself  in  this  service  a  common 
carrier  and  was  liable  as  such. 

§  50.  It  was,  however,  admitted  that  the  rule  was  different 
in  England,  and  the  decision  was  rested  entirely  upon  the  differ- 
ence in  the  occupations  of  the  people  and  in  the  means  of  trans- 
portation. "Rules,"  it  was  said,  "which  have  received  their 
form  from  the  business  of  a  people  whose  occupations  are  defin- 
ite, regular  and  fixed,  must  be  applied  with  much  caution  and  no 

out  to  act  in  their  trade  or  business  for  adopted  that  policy,  the  business  of  com- 

all  persons  indiflferently  who  -will  em-  mon  carriers  in  England  was  exercised 

ploy  them,  and  the  policy  in  question  in  a  particular  manner  and  subject  to 

is  not  applied  to  such  trades ;  the  policy  particular  conditions  which  called  for 

is  applied  to  the  trade  of  common  car-  the  adoption  of  that  policy.'' 
riers,  because  when  the  common  law        '  i  Watts  &  S.  285. 
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little  qualification  to  the  business  of  a  people  whose  occupations 
are  vague,  desultory  and  irregular.  In  England,  one  who  holds 
himself  out  as  a  general  carrier  is  bound  to  take  employment  at 
the  current  prices,  but  it  will  not  be  thought  that  he  is  bound  to 
do  so  here.  In  England,  the  obligation  to  carry  at  request,  upon 
the  carrier's  particular  route,  is  the  criterion  of  the  profession; 
but  it  is  certainly  not  so  with  us.  *  *  *  The  defendant  is  a 
farmer,  but  has  occasionally  done  jobs  as  a  carrier.  That,  how- 
ever, is  immaterial.  He  applied  for  the  transportation  of  these 
goods  as  a  matter  of  business,  and  consequently  on  the  usual 
conditions.  His  agency  was  not  sought  in  consequence  of  a 
special  confidence  reposed  in  him.  There  was  nothing  special 
in  the  case.  On  the  contrary,  the  employment  was  sought  by 
himself,  and  there  is  nftthing  to  show  that  it  was  given  on  terms 
of  diminished  responsibility."  And  the  same  judge,  in  the  case 
of  Steinman  v.  Wilkins,*  speaking  of  the  common  carrier,  observed 
that  in  England,  he  was  bound  by  the  custom  of  the  realm  to 
carry  for  all  employers,  "  but  it  is  by  no  means  certain,"  said  he, 
"that  our  ancestors  brought  the  principle  with  them  from  the 
parent  country  as  one  suited  to  their  condition  in  a  wilderness. 
We  have  no  trace  of  an  action  for  refusing  to  carry,  and  it  is 
notorious  that  the  wagoners,  who  were  formerly  the  carriers 
between  Philadelphia  and  Pittsburg,  frequently  refused  to  load 
at  the  current  price." 

§  51.  In  the  recent  case  of  Moss  v.  Bettis,*  the  facts  were 
that  the  defendant  was  a  farmer,  but  "  after  his  crops  were 
laid  by,"  he  would  run  boats  for  himself  or  any  one  else 
who  would  employ  him.  He  had  built  a  flat-boat  to  transport 
to  market  a  cargo  of  his  own  staves,  but  at  the  instance  of  the 
plaintiff,' abandoned  that  project  and  loaded  his  own  and  another 
boat  furnished  by  the  plaintiff  with  the  plaintiff's  lumber, 
and  undertook  to  carry  it  by  river  to  market.  The  boats  struck 
some  obstruction  in  the  river  and  were  sunk,  occasioning  the 

'  7  Watts  &  S.  466.  ment  in  the  service  had  come  from  the 

"4Heisk.  661.  plaintiff.    But  in  Gordon  i*.  Hutchin- 

'  In  this  case  it  was  said  by  the  court  son,  supra,  it  will  be  noticed  that  great 

that  the  liability  of.the  defendant  did  importance  seemed  to  be  given  to  the 

not  in  any  degree  depend  upon  the  fact  fact  that  the  defendant  had  applied  for 

that  the  application  for  his  employ-  employment  to  the  plaintiff. 
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loss  of  some  of  the  lumber ;  and  it  was  held  in  the  action  against 
him  by  the  plaintiff' to  recover  its  value,  that  he  vt^as  a  common 
carrier  in  the  performance  of  the  service  for  the  plaintiff,  and 
was  liable  as  such.  The  decision  was  based  mainly  upon  sev- 
eral previous  Tennessee  cases,^  which  were  supposed  to  sustain 
the  conclusion  of  the  court. 

§  52.  But  this  exception  by  the  Tennessee  courts  to  the  com- 
mon law,  which  has  brought  into  the  family  of  common  carriers 
a  class  which  does  not  properly  belong  there,  seems  to  be  con- 
fined to  carriers  by  river  craft,  and  to  have  been  first  made  be- 
cause the  prevalence  of  this  mode  of  transportation  seemed  to 
make  it  necessary  that  such  carriers  should  be  held  to  a  stricter 
accountability  than  mere  private  carriers.  To  this  extent  it  is  still 
adhered  to  as  established  by  precedent,  although  it  may  now 
and  then  occasion  a  hardship  to  the  accommodating  carrier,  even 
when  he  is  not  to  blame,  as  it  seems  to  have  done  in  the  case 
last  stated.  As  to  carriers  by  land,  the  rule  seems  to  be  as  at 
common  law.'  And  although  the  Pennsylvania  cases,  which  ex- 
tend the  exception  to  carriers  by  land,  are  often  referred  to  as 
authority  of  weight  for  rigidly  including  in  the  class  of  common 
carriers  all  who  legitimately  belong  there,  the  opinion  expressed 
in  them  that  the  common  law  definition  of  a  common  carrier  is 
inapt  and  inappropriate  in  a  new  country,  and  was  not  brought 
to  this  country  with  the  great  body  of  the  law  from  the  mother 
country,  has  received  judicial  sanction  in  no  other  state  except 
Tennessee.' 

'  Craig  V.  Childress,  Peck,  270;  John-  cf  a  wagoner,  who  undertook  to  carry- 
son  -u.  Friar,  4  Yer.  48 ;  Gordon  v.  goods  for  the  plaintiff  from  Cincinnati 
Buchanan,  5  id.  7i;Turney  v.  Wil-  to  Crawfordsville,  under  a  written  con- 
son,  7  id.  340.  tract  to  deliver  them  in  good  order  and 
'  Walker  v.  Skipwith,  Meigs,  502.  condition.  It  was  proven  that  the  de- 
'  Several  cases  in  other  states  are  fendant,  in  order  to  visit  his  house,  de- 
uniforraly  citedin  connection  with  that  viated  from  the  direct  and  customary 
of  Gordon  v.  Hutchinson  as  giving  sup-  route,  and  while  so  doing  a  bridge  over 
port  to  the  position  there  taken,  that  which  he  was  passing  broke  down,  and 
one  may  become  a  common  carrier  the  goods  were  thereby  injured.  He 
from  a  casual  employment  pro  hac  vice,  was  sued  upon  his  special  undertaking, 
But  they  will  be  found  upon  examina-  and  the  court  expressly  declined  to  con- 
tion  to  add  but  little  if  any  weight  to  sider  the  question  whether  he  was  lia- 
that  view  of  the  question.  Powers  v.  ble  as  a  common  carrier,  saying  that 
Davenport,  7  Blackf.  497,  was  the  case  the  question  whether  he  was  carrying 
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§  53.  Elsewhere  no  such  exception  has  been  made,  and  the 
carrier  has  been  subjected  to  the  extraordinary  liability  of  the 
common  carrier  only  when  it  has  been  shown  that  by  his  profes- 


the  goods  in  that  capacity  was  imma- 
terial. But  he  was  held  liable  upon  his 
special  undertaking.  He  would  have 
been  unquestionably  liable  aside  from 
his  contract,  even  as  a  private  carrier 
for  hire.  He  had  no  legal  excuse  for 
the  deviation,  and  when  he  made  it  for 
his  own  convenience  or  pleasure,  he  of 
course  took  upon  himself  the  risk  of 
the  conSfequences  from  any  accident 
which  would  not  have  occurred  upon 
the  direct  route  which  it  was  a  plain 
violation  of  his  duty  not  to  keep,  and 
in  not  keeping  it,  he  was  guilty  of  at 
least  ordinary  negligence.  In  McClure 
■V.  Richardson,  Rice,  215,  defendant 
was  sued  as  the  owner  of  a  boat  of 
which  one  Howzer  was  the  patroon  or 
captain,  and  on  which  the  defendant 
used  to  carry  his  own  cotton  to  market, 
occasionally,  however,  taking  cotton  for 
his  neighbors  when  he  did  not  have  a 
load  of  his  own,  for  which  he  charged 
them.  While  the  boat  was  on  its  way, 
having  on  board  the  cotton  of  the  de- 
fendant and  of  several  of  his  neighbors, 
the  plaintiif  applied  to  the  pati-oon  to 
take  some  of  his  on  board,  which  the 
latter  agreed  to  do  for  an  agreed  freight. 
A  part  of  this  cotton  was,  while  upon 
the  boat,  destroyed  by  fire,  and  the 
plaintiflF  sued  to  recover  his  loss  from 
the  owner  of  the  boat.  The  defense 
was  that  the  patroon  had  no  authority 
to  take  on  board  the  plaintiff's  cotton, 
or  to  make  the  conti-act  to  carry  it. 
But  it  was  held  that  under  all  the  cir- 
cumstances he  did  have  such  authority, 
and  that  the  defendant  was  liable  for 
the  cotton  as  a  common  carrier.  "  If 
the  defendant,"  said  the  court,  "had 
previously  employed  his  boat  for  his 
own  purposes  exclusively,  it  could  not 


have  been  fairly  inferred  that  the  agent 
could  do  what  his  employer  never  had 
done;  but  his  employer  had  used  his 
boat  in  some  measure  for  the  commu- 
nity in  which  he  lived,  and  from  his 
course  of  dealing  with  it,  had  held 
himself  out  as  a  common  carrier."  The 
liability  as  common  carrier  was  thus 
rested  expressly  upon  the  ground  of 
the  holding  out  to  the  community.  But 
the  case  seems  to  lack  one  necessary 
element  to  complete  the  character  of 
common  carrier,  and  that  is,  the  obliga- 
tion to  carry  for  those  who  rhight  apply 
and  the  liability  to  an  action  for  a  re- 
fusal, and  in  this  respect  it  agrees  with 
Gordon  v.  Hutchinson. 

In  Moses  v.  Norris,  4  N.  H.  304,  de- 
cided in  1S28,  the  action  was  against 
the  defendant  for  the  loss  of  some  bars 
of  iron  which  he  had  undertaken  to 
carry  from  Portsmouth  to  Exeter  in  a 
sled,  which  on  the  way  broke  down. 
Nothing  is  said  in  the  report  of  the  case 
about  the  nature  of  the  employment  of 
the  defendant  further  than  that  he  was 
a  carrier  tor  hire;  whether  he  was  a 
carrier  for  all  who  applied,  or  held  him- 
self out  as  such  or  not,  does  not  appear. 
But  he  was  held  liable,  Richardson,  C. 
J.  saying,  "  It  seems  to  be  well  settled 
that  all  persons  carrying  goods  for  hire 
come  under  the  denomination  of  com- 
mon carriers."  But  an  assertion  so 
broad,  if  understood  without  qualifica- 
tion, is  wholly  untenable  according  to 
all  the  authorities,  even  tliose  which 
are  cited  for  it  in  the  case  (Buller'sN. 
P.  70;  Rogers  v.  Head,  Cro.  J.  262; 
Dale  V.  Hall,  i  Wil.  281 ;  1  Sel.  N.  P. 
240);  and  considering  that  it  was  said 
before  the  law  upon  the  subject  had 
received  any  investigation  in  this  coun- 
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sions,  or  previous  course  of  business,  he  has  held  himself  out  as 
such  a  carrier,  or  when  it  must  be  so  presumed  from  the  very- 
nature  of  his  employment.  In  Fish  v.  Clark,^  the  facts  were  very 
nearly  the  same  as  in  the  foregoing  case  of  Moss  v.  Bettis.  The 
defendants,  one  of  whom  was  a  manufacturer  of  staves,  and  the 
other  a  cooper,  owned  a  boat  in  common  for  the  purpose  of  trans- 
porting their  staves  and  barrels  to  market.  Wanting  employment 
for  their  boat,  one  of  them  applied  to  the  plaintifls  for  a  load  of 
freight  to  New  York,  which  was  given  them.  Defendants  fur- 
nished hands,  and  one  of  them  commanded  the  boat,  plaintiffs  only 
furnishing  the  freight.  On  the  trip,  by  a  breakage  in  the  canal, 
and  without  fault  or  negligence  of  the  defendants,  the  boat  was 
sunk.  It  was  proven  that  on  one  or  more  occasions  during  the 
previous  year  the  defendants  had  carried  for  the  plaintiffs  in  the 
same  way.  The  question  was,  whether,  under  these  circum- 
stances, the  defendants  were  common  carriers,  and  it  was  held  that 
they  were  not.  "  According  to  all  the  authorities,"  say  the  court, 
"  it  is  an  essential  characteristic  of  the  common  carrier  that  he 
hold  himself  out  as  such  to  the  world;  that  he  undertake  gener- 
ally, and  for  all  persons  indifferently,  to  carry  goods  and  deliver 
them  for  hire,  and  that  his  public  profession  of  his  employment 
be  such  that  if  he  refuse  without  some  jUst  ground  to  carry 
goods  for  any  one  in  the  course  of  his  employment  and  for  a 
reasonable  and  customary  price,  he  is  liable  to  an  action."  By 
this  test  it  seemed  clear  that  the  defendants  had  not  performed 
the  service  for  the  plaintiffs  in  the  character  of  common  carriers ; 
and  it  was  further  considered  that  the  fact  that  the  defendants 

try,  it  is  entitled  to  but  little  weight,  dons  his  other  pursuits  and  assumes  that 
In  Chevallier  v.  Straham,  2  Tex.  115,  of  transporting  goods  for  the  public, 
the  defendant's  principal  business  was  should  be  exempted  from  any  of  the  risks 
farming,  but  at  a  certain  season  of  the  incurred  by  those  who  make  the  carry- 
year  known  as  the  hauling  season,  he  ing  business  their  constant  or  principal 
engaged  in  the  carrying  business,  and  occupation.  The  only  question,  there- 
ran  his  wagon  wherever  he  could  pro-  fore,  in  this  case,  was,  whether,  to  con- 
cure  employment  in  that  way.  Under  stitute  one  a  common  carrier,  he  should 
these  circumstances,  he  was  held  liable  hold  himself  out  as  such  continuously, 
as  a  common  carrier,  the  court  saying  and  whether  he  might  not  become  one 
that  there  -were  no  grounds  in  reason  by  so  holding  himself  out  during  a  cer- 
why  the  occasional  carrier,  who  peri6d-  tain  period  of  the  year, 
ieally,  in  every  recurring  year,   aban-  '  2  Lans.  176;  S.  C.  49  N.  Y.  122. 
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had  applied  for  the  employment  could  not  affect  the  question  of 
their  liability  or  of  the  capacity  in  which  they  had  been  em- 
ployed. 

§  54.  The  question  as  to  his  liability  had  been  previously  de- 
termined in  favor  of  the  carrier  by  the  same  court,  and  upon 
the  same  ground,  in  Allen  v.  Sackrider,^  in  which  the  facts 
were  similar.  The  defendants  being  the  owners  of  a  sloop, 
but  not  engaged  with  it  in  the  business  of  carrying  goods  gen- 
erally, and  not  holding  themselves  out  to  the  world  as  carriers 
generally,  were  applied  to  by  the  plaintifls  to  make  a  trip  for 
them  and  bring  back  goods,  as  they  had  done  on  a  previous 
occasion  for  them.  On  her  return,  the  sloop  was  driven  ashore 
and  her  cargo  injured,  for  which  the  plaintiffs  sued.  The  liabil- 
ity of  the  defendants  turned  entirely  on  the  question  whether 
they  were  common  carriers  in  the  undertaking  for  the  plaintiffs, 
and  it  was  held  that  such  casual  use  of  the  sloop  did  not  make 
its  owner  a  common  carrier. 

§  55.  These  cases  undoubtedly  state  the  law  as  it  is  settled  in 
England  and  generally  imderstood  in  this  country;  and  it  would 
seem  clear  that  no  one  should  be  treated  as  a  common  carrier 
unless  he  has  in  some  way  held  himself  out  to  the  public  as  a 
carrier,  in  such  manner  as  to  render  him  liable  to  an  action  if  he 
should  refuse  to  carry  for  any  one  who  wished  to  employ  him  in 
the  particular  kind  of  service  which  he  thus  proposes  to  under- 
take. Otherwise,  he  does  not  come  within  the  description,  nor 
can  he  be  subjected  to  the  liability  of  the  common  carrier  when 
the  goods  have  been  lost  without  negligence.^ 

§  5^-    There  is  the  same  difference  between  the  common  or 

"  37  N.  Y.  341.  citation  of  authorities  upon  a  proposi- 

/  »  Story  on  Bail.  495;  2  Kent's  Com.  tion  which  has  become  one  of  the  ele- 

598;  Satterlee  v.  Groat,  1  Wend.  272 ;  mentary  principles  of  the  law  in  refer- 

Citizens'  Bank  v.  Nantucket  S.  B.  Co.  ence  to  carriers.     Only  a  few,  therefore, 

2   Story,  17;    D wight  v.   Brewster,   1  of  the  cases  upon  the  subject,  which 

Pick.  50;  Forward  v.  Pittard,  i  Term,  may  be  considered  leading,  are  referred 

27;  Palmer  v.  G.  J.  Railway,  4  M.  &  to.     But  as  the  opinion  of  Nesbit,  J.,  in 

W.  749;  Riley  v.  Home,  5  Bing.  217;  Fish  v.  Chapman,  2  Ga.  353,  expresses 

Lane  v.  Cotton,  i    Ld.    Raym.   646;  the  law  upon  the  subject  with  great 

Crouch  V.  Railway  Co.  14  Com.  B.  255;  force,  and,  as  generally  admitted,  with 

Coggs  V.  Bernard,  1  Smith's  Lead.  Cas.  accuracy,  we  append  a  portion  of  it. 

283  and  notes.  This,   like  tlie   Pennsylvania  case  of 

It  would  be  useless  to  multiply  the  Gordon  v.  Hutchinson,  ante,  was  the 
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public  carrier  and  the  private  carrier  for  hire  as  between  the 
innkeeper  and  the  man  who  occcasionally,  and  not  as  a  public  busi- 
ness, entertains  travelers;  and  the  test  for  determining  whether 


case  of  the  employment  of  a  farmer 
who,  never  having  held  himself  out  as 
a  carrier  generally,  was  employed  by 
the  plaintiff  to  carry  goods  which,  in 
crossing  a  stream  upon  the  way,  were 
injured  by  the  upsetting  of  the  wagon. 
After  giving  the  definitions  of  a  com- 
mon carrier  from  Kent's  Com.  and 
Story  on  Bail,  (ante,  §  47,  n)  and  stat- 
ing that  he  was  obliged  to  receive  and 
carry  for  all  who  offered  their  goods, 
and  could  not  either  by  contract  or  no- 
tice lessen  the  liability  which  the  law 
imposes  upon  him,  the  learned  judge 
proceeded:  "It  is  from  these  defini- 
tions and  the  two  propositions  stated, 
that  we  are  to  determine  what  consti- 
tutes a  person  a  common  carrier.  I 
infer,  then,  that  the  business  must  be 
habitual  and  not  casual.  An  occasional 
undertaking  to  carry  goods  will  not 
make  a  person  a  common  carrier ;  if  it 
did,  then  it  is  hard  to  determine  who, 
in  a  planting  and  commercial  commu- 
nity like  Ours,  is  not  one.  There  are 
few  planters  in  our  state  owning  a 
wagon  and  team  who  do  not  occasion- 
ally contract  to  carry  goods.  It  would 
be  contrary  to  reason  and  excessively 
burdensome,  nay,  enormously  oppres- 
sive, to  subject  a  man  to  the  responsi- 
bilities of  a  common  carrier  who  might, 
once  a  year  or  oftener,  at  long  intervals, 
contract  to  haul  goods  from  one  point 
in  the  state  to  another.  Such  a  rule 
would  be  exceedingly  inconvenient  to 
the  whole  community;  for  if  estab- 
lished, it  might  become  difficult  in  cer- 
tain districts  of  our  state  to  procure 
transportation. 

"The  undertaking  must  be  general 
and  for  all  people  indifferently.  The 
undertaking  may  be  evidenced  by  the 


carrier's  own  notice  or  practically  by  a 
series  of  acts,  by  his  known  habitual 
continuance  in  this  line  of  business.  He 
must  thus  assume  to  be  the  servant  of 
the  public ;  he  must  undertake  for  all 
people.  A  special  undertaking  for  one 
man  does  not  make  a  wagoner  or  any- 
body else  a  common  carrier.  I  am 
very  well  aware  of  the  importance  of 
holdmg  wagoners  in  this  country  to  a 
rigid  accountability ;  they  are  from  ne- 
cessity greatly  trusted;  valuable  inter- 
ests are  committed  to  them,  and  they 
are  not  always  of  the  most  careful,  so- 
ber and  responsible  class  of  our  citi- 
zens. Still  the  necessity  of  an  inflexi- 
ble adherence  to  general  rules  we  can- 
not and  wish  not  to  escape  from.  To 
guard  this  point,  therefore,  we  say  that 
he  who  follows  wagoning  for  a  liveli- 
hood, or  he  who  gives  out  to  the  world 
in  any  intelligible  way  that  he  will 
take  goods  or  other  things  for  trans- 
portation from  place  to  place,  whether 
for  a  year,  a  season  or  less  time,  is  a 
common  carrier  and  subject  to  all  his 
liabilities. 

''  One  of  the  obligations  of  a  common 
carrier,  as  we  have  seen,  is  to  carry  the 
goods  of  any  person  offering  to  pay  his 
hire;  with  certain  specific  limitations, 
this  is  the  rule.  If  he  refuse  to  carry, 
he  is  liable  to  be  sued  and  to  respond 
in  damages  to  the  person  aggrieved,  and 
this  is  perhaps  the  safest  test  of  his 
character.  By  this  test,  was  Mr.  Fish 
a  common  carrier  .'  There  is  no  evi- 
dence to  make  him  one  but  his  con- 
tract with  Chapman  &  Ross.  Suppose 
after  executing  this  contract,  another 
application  had  been  made  to  him  to 
carry  goods,  which  he  refused,  could 
he  be  made  liable  in  damages  for  such 
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he  who  carries  is  to  be  regarded  as  a  common  carrier  is  the 
same  as  that  which  must  be  applied  when  the  question  is  whether 
he  who  entertains  travelers  or  strangers  is  an  innkeeper.  There 
should  be  the  same  necessity  in  both  cases  for  a  public  profes- 
sion, or  a  course  of  dealing  which  will  be  equivalent  to  a  profes- 
sion of  being  engaged  in  the  business  for  the  accommodation 
of  the  general  public,  and  there  must  be  the  same  obligation  to 
receive  and  become  accountable  for  the  goods  of  all  who  apply; 
and  to  make  one  liable  as  an  innkeeper  there  can  be  no  question, 
upon  the  authorities,  but  that  there  must  be  such  an  assumption 
of  the  character  or  "  public  holding  out"  in  the  business  as  will 
put  the  party  under  legal  compulsion  to  entertain  the  traveling 
public.  "To  render  a  person  liable  as  a  common  innkeeper," 
says  the  court  in  Lyon  v.  Smith,'  "  it  is  not  sufficient  to  show 
that  he  occasionally  entertains  travelers.  *  *  The  person  who 
occasioijally  entertains  others  for  a  reasonable  compensation  is 
no  more  subject  to  the  extraordinary  responsibility  of  an  inn- 
keeper than  is  he  liable  as  a  common  carrier  who,  in  certain 
special  cases,  carries  the  property  of  others  from  one  place  to 
another  for  hire." 

§  57.  Compensation  to  the  carrier  in  some  form,  either  by  the 
payment  of  his  price  or  a  promise,  express  or  implied,  to  pay 
it,^  or  a  payment  or  promise  to  pay  for  something  which  will 

refusal  upon  this  evidence  .'  Clearly  Tennessee  and  New  Hampshire  which 
not.  There  is  not  a  case  in  the  books  favor  the  Pennsylvania  rule,  but  there 
but  one  to  which  I  shall  presently  ad-  can  be  but  little  doubt  that  that  case  is 
vert,  which  would  make  him  liable  opposed  to  the  principles  of  tlie  com- 
upon  proof  of  a  single  carrying  opera-  mon  law,  and  its  rule  wholly  inexpedi- 
tion.  *  *  *  In  conflict  with  these  ent."  And  in  Harrison  v.  Roy,  39 
views,  it  has  been  held  in  Pennsylva-  Miss.  396,  it  was  said  that,  while  under 
nia  that 'a  wagoner  who  carries  goods  the  circumstances  of  that  case,  the 
for  hire  is  a  common  carrier,  whether  wagoner  had  made  himself  liable  as  a 
transportation  be  his  principal  and  di-  common  carrier,  if  the  transaction  had 
rect  business  or  an  occasional  and  inci-  been  a  mere  isolated  undertaking,  such 
dental  employment.'  Gibson,  C.  J.,  in  ,  as  he  had  not  been  in  the  habit  of  en- 
Gordon  t'.  Hutchinson,  i  W.  &  S.  2S5.  gagingin,and  which  was  foreign  to  his 
This  decision  no  doubt  contemplates  regular  and  usual  business,  there  would 
an  undertaking  to  carry  generally  with-  have  been  force  in  the  position  that  he 
out  a  special  contract,  and  does  not  could  not  be  so  held, 
deny  to  the  undertaker  the  right  to  de-  '  1  Iowa,  *i84. 
fine  his  liability.    There  are  cases  in  » In  Citizens'  Bank  v.  The  Nantucket 
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include  the  carriage  as  an  incident  thereto,  is  essential  to  consti- 
tute him  a  common  carrier;  for  if,  as  we  have  seen,'  he  receives 
no  hire,  he  is  merely  a  gratuitous  bailee  or  mandatary  and  can 
be  held  liable  only  for  gross  negligence.  But,  though  he  has 
received  no  direct  compensation  for  the  particular  service  and 
would  not  be  entitled  to  recover  for  it  eo  nomine,  and  even 
though  by  his  express  contract  he  was  to  receive  nothing  for  it, 
yet  if,  when  all  the  circumstances  are  taken  together,  it  appears 
that  the  compensation  was  paid  or  promised  for  the  entire 
service,  he  will  not  be  considered  as  a  gratuitous  bailee  as  to 
any  part  of  it.  As  where  grain  was  shipped  in  sacks,  and  the 
agreement  was  that  the  carrier  was  not  to  charge  for  returning 
the  empty  sacks,  it  was  held  that  he  was  not  a  gratuitous  car- 
rier in  bringing  back  the  sacks,  the  compensation  paid  nom- 
inally for  the  carriage  of  the  grain  covering  also  the  service  as 
to  the  empty  sacks.^  So  where  the  carrier  was  to  sell  the  goods 
and  return  the  proceeds,  the  freight  paid  upon  the  goods  would 


S.  B.  Co.  2  Story,  i6,  Judge  Story  dis- 
poses of  the  question  of  compensation 
to  the  carrier  in  the  following  language : 
"In  the  next  place,  i  take  it  to  be  ex- 
ceedingly clear  that  no  person  is  a  com- 
mon carrier  in  the  sense  of  the  law  who 
is  not  a  carrier  for  hire ;  that  is,  who 
does  not  receive  or  is  not  entitled  to  re- 
ceive any  recompense  for  his  services. 
The  known  definition  of  a  common 
carrier  in  all  our  books  fully  estab- 
lishes this  result.  If  no  hire  or  recom- 
pense is  payable  ex  debito  justitiae  but 
something  is  bestowed  as  a  gratuity  or 
voluntary  gift,  then,  although  the  party 
may  transport  either  persons  or  proper- 
ty, he  is  not  in  the  sense  of  the  law  a  com- 
mon carrier,  but  he  is  a  mere  mandatary 
or  gratuitous  bailee,  -.nd  of  course  his 
rights,  duties  and  liabilities  are  of  a  very 
different  nature  and  character  from 
thoseof  a  common  carrier.  In  the  pres- 
ent case,  Liiereforc,  it  i;  "an  important  in- 
quiry whether  in  point  of  fact,  the  re 
spondents   were    common  carriers  of 


money  and  bank  notes  and  checks  for 
hire  or  recompense  or  not.  I  agree  that 
it  is  not  necessary  that  the  compensation 
should  be  a  fixed  sum  or  known  as 
freight,  for  it  will  be  sufficient  if  a  hire 
or  recompense  is  to  be  paid  for  the  ser- 
vice in  the  nature  of  a  quantum  meruit, 
to  or  for  the  benefit  of  the  company. 
And  I  further  agree  that  it  is  by  no 
means  necessary  that,  if  hire  or  freight 
is  to  be  paid,  the  goods  or  merchandise 
or  money  or  other  property  should  be 
entered  upon  any  freight  list,  or  the  con- 
tract be  verified  by  any  written  memo- 
randum. But  the  existence  or  nonexist- 
ence of  such  circumstances  may  never- 
theless be  important  in  ascertaining 
what  the  true  understandingof  the  par- 
ties is  as  to  the  character  of  the  bail- 
ment." And  see  to  the  same  purport 
Kirtland  v.  Montgomery,  i  Swan,  452. 

1  Ante,  §  16. 

'  Pierce  v.  The  Railroad,  23  Wis. 
3S7;  Aldridge  v.  The  Railway,  15 
Cora.  B.  N.  S.  582. 
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also  be  regarded  as  compensation  for  bringing  back  the  pro- 
ceeds.* 

§  58.  It  is  wholly  immaterial  in  what  kind  of  vessel  or  vehicle 
or  for  what  disti-nce  the  carrying  is  done ;  and  hoymen,  barge- 
men, lightermen,  and,  in  short,  boatmen  of  every  description 
upon  rivers,  canals,  lakes  or  the  sea,  come  within  the  denomina- 
tion of  common  carriers  if  they  engage  in  the  business  of  carry- 
ing or  transporting  goods  indifferently  for  all  who  may  employ 
them.  So  are  ferrymen  as  to  the  baggage  of  their  passengers, 
and  as  to  all  goods  or  chattels  which  they  make  it  their  business 
to  transport;  or  if  they  hold  themselves  out  to  the  public  as  en- 
gaged in  the  business  of  ferrying  goods  or  property,  either  gen- 
erally or  of  a  particiJar  kind.*  But  the  nature  of  a  ferry  depends 
in  a  great  measure  upon  the  character  of  the  road  of  which  it 
forms  a  part.  If  the  road  is  a  footpath,  the  ferry  may  be  for  foot 
passengers  only.  If  it  be  an  ordinary  highroad,  the  ferry  will  be 
not  merely  for  foot  passengers  and  their  baggage,  but  for  horses 
and  carriages  and  aU  goods  which  may  be  carried  upon  the  road.^ 
And  one  who  keeps  a  ferry,  not  for  public  accommodation,  but 
simply  for  the  convenience  of  the  customers  of  his  mill,  and 
charges  no  ferriage,  is  not  a  common  carrier,  no  matter  what 
advantage  he  may  derive  from  it  incidentally;*  and  even  though 
compensation  may  be  sometimes  made,  not  as  a  charge  but  as  a 
gratuity.' 

'  Kemp  V.  Coughtry,  11  Johns.  107;  Claypool  v.  McAlister,  20  III.  504;  Al- 

Harrington  v.  McShane,  2  Watts,  443;  bright  v.  Penn,  14  Tex.  iigo;  Smith  v. 

Emery  v.  Hersey,  4  Greenl.  407 ;  Mose-  Seward,  3  Barr,  342 ;  Pomeroy  v.  Don- 

ly  V.  Lord,  2  Conn.  3S9.  aldson,  5  Mo.  36;  Cohen  v.  Hume,  i 

2  White  V.  Winnissiraraet,  7  Cush.  McCord,  439;  Littlejohn  v.  Jones,  2 

156;  Sanders  v.  Young,  i   Head,  219;  McMuUan,  365;  Clai-k  v.  Union  Ferry 

Fisher  v.  Clisbee,  12  111.  344;  Wilson  Co.  35  N.  Y.  485. 

V.  Hamilton,  4  Ohio  St.  722 ;  Harvey  v.  3  WiUoughby  v.  Horridge,  16  Eng. 

Rose,  26  Ark.  3;  Powell  t».  Mills,  37  L.  iS:  Eq.  437. 

Miss.  691 ;  Griffith  w.  Cave,  22  Cal.  535;  ^Selfi'.  Dunn,  42  Ga.  528. 

Hall  V.  Renfro,  3  Met.  (Ky.)  51 ;  Self  v.  5  Littlejohn  v.  Jones,  2  McMuUan, 

Dunn,  42  Ga.  528;  Cook  v.  Gourdin,  2  ,55_ 

Nott  &  McC.  19;  Rutherford  v.  Mc-  While  none  of  the  cases  deny  that 

Gowen,  i  id.  17;  May  v.  Hanson,  5  Cal.  a  ferryman  who  carries  for  hire  is  a 

360;  Whitmore  v.  Bowman,  4  Greene  common  carrier,  there  is  considerable 

(Iowa),  148;  Babcock  v.  Herbert,  3  Ala.  diversity  of  opinion  as  to  the  extent  of 

392 ;  Miller  v.  Pendleton,  8  Gray,  547 ;  the  liability  assumed  by  him.    In  some 


Ch.  II.] 


WHO  IS  A  COMMON  CARRIER. 


43 


§  59.  The  proprietors  of  land  vehicles  of  every  kind,  such  as 
ptage  and  hackney  coaches,  omnibuses,  cabs,  drays,  carts,  wag- 
ons and  sleds,  who  make  it  a  business  to  carry  for  hii'e  the 

of  the  cases  it  is  held  that  as  soon  as    care  of  the  property  during  the  passage 
the  passenger  comes  with  his  property    of  the  boat,  may  be  regarded  as  agent 


upon  the  ferryman's  boat,  the  property 
■which  he  brings  with  him,  whether  in- 
animate or  live  stock,  is  put  ipso  facto 
absolutely  into  the  custody  of  the  fer- 
ryman, and  if  the  owner  continues  his 
control  over  it  to  any  extent,  he  does  so 


of  the  ferryman,  do  not  stand  upon  any 
just  principle,  and  are  not  within  the 
reasons  of  public  policy  upon  which  the 
extreme  liability  of  common  carriers 
rests.  *  *  *  While  ferrymen,  by 
reason  of  the  nature  of  the  franchise 


as  the  agent  of  the  ferryman,  and  the    they  exercise  and  the  character  of  the 


absolute  responsibility  of  the  ferryman 
as  a  common  carrier  at  once  com- 
mences. Fisher  v.  Clisbee,  Powell  v. 
Mills,  Wilson  v.  Hamilton,  supra. 

In  others  it  is  said  that  the  presump- 
tion is,  that  the  property  goes  into  the 
ferryman's  custody, as  a  common  car- 
rier, and  that  the  burden  is  upon  him 
of  showing  that  he  did  not  have  such 
control  over  it  as  invested  him  with 
the  character  of  common  carrier  in 
respect  to  it,  and  that  a  prima  facie 
case  is  established  against  him  if  it  be 
shown  that  the  ferry  was  a  public  one 
and  that  the  property  was  put  upon  the 
boat. 

And  in  Wyckoff  v.  The  Ferry  Com- 
pany, 52  N.  Y.  32,  where  the  owner  of 
a  horse  and  wagon  drove  upon  the  fer- 
ryboat, and,  remaining  in  the  wagon, 
kept  control  of  the  vehicle  and  horse 
until  the  accident  happened,  the  law  as 
to  the  liability  of  the  ferryman  as  a 
common  carrier  was  thus  qualified  by 
Allen,  J.:  "A  ferryman,"  said  he,  "is 
not  a  common  carrier  of  the  property 
retained  by  a  passenger  in  his  own  cus- 
tody and  under  his  own  control,  and 
liable  as  such  for  all  losses  and  injuries 
except  those  caused  by  the  act  of  God 
or  the  public  enemies.  The  cases  which 
go  the  length  of  holding  that  the  ferry- 
man is  chargeable  as  a  common  carrier 
for  the  absolute  safety  of  property  thus 
carried,  and  that  the  owner,  in  taking 


services  they  render  to  the  public,  are 
held  to  extreme  diligence  and  care  and 
to  a  stringent  liability  for  any  neglect 
or  omission  of  duty,  they  do  not  as- 
sume all  the  responsibilities  of  common 
carriers.  Property  carried  upon  a  fer- 
ryboat in  the  custody  and  control  of 
the  owner,  a  passenger,  is  not  at  the 
sole  risk  of  either  the  ferryman  or  the 
owner.  If  lost  or  damaged  by  the  act 
or  neglect  of  the  ferryman,  he  must 
respond  to  the  owner.  The  ordi? 
nary  rules  governing  in  actions  for 
negligence  apply ;  and  a  plaintiff  can- 
not recover  if  he  is  guilty  of  negligence 
on  his  part,  contributing  to  the  loss. 
The  liability  of  a  common  carrier,  in 
all  its  extent,  only  attaches  when  there 
is  an  actual  bailment,  and  the  party 
sought  to  be  charged  has  the  exclusive 
custody  and  control  of  property  for 
carriage.  A  ferryman  does  not  under- 
take absolutely  for  the  safety  of  goods 
carried  with  and  under  the  control  of 
the  owner;  but  he  does  undertake  for 
their  safety  as  against  the  defects  and 
insufficiencies  of  his  boat  and  other  ap- 
pliances for  the  performance  of  the 
service,  and  for  the  neglect  or  want 
of  skill  of  himself  and  his  servants. 
At  the  same  time,  the  owner  of  the 
property,  retaining  the  custody  of  it,  is 
is  bound  to  use  ordinary  care  and  dili- 
gence to  prevent  loss  or  injury.'' 
This  qualification  of  the  liability  of 
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goods  of  such  as  choose  to  employ  them,  even  though  it  may  be 
within  the  limits  of  the  same  town  or  city,  are  reckoned  as  com- 
mon carriers  and  held  liable  as  such.  Stage  coaches  are  em- 
ployed principally  for  the  carrying  of  passengers,  and  were  form- 
erly very  extensively  used  for  that  purpose.  The  carriage  of 
goods,  except  the  luggage  of  passengers,  is  not  strictly  their 
business ;  but  in  practice,  they  generally  combine  the  carriage  of 
light  packages  with  their  passenger  traffic,  and  there  is  no  doubt 
but  that  whenever  they  are  so  in  the  habit  of  carrying  goods 
for  hire,  or  are  so  advertised  or  held  out,  their  proprietors  are 
common  carriers  as  to  such  goods.^  But  where  no  such  usage 
exists,  and  the  proprietor  holds  himself  out  to  the  public  as 
engaged  only  in  the  carriage  of  passengers,  he  cannot  be  held 
liable  as  a  common  carrier,  although  it  may  have  been  the 
practice  of  the  driver  of  the  coach,  without  the  knowledge 
of  the  proprietor,  to  carry  parcels  for  a  compensation.  But 
if  such  practice  is  known,  and  is  submitted  to  by  the  proprietor 
as  a  part  of  the  compensation  of  the  driver,  the  rule  would 
be  difierent,  unless  the  owner  of  the  package  being  informed 
of  the  fact  that  it  was  not  a  part  of  the  customary  business 
of  the  coach  to  carry  packages,  contracts  with  the  driver,  trust- 
ing solely  to  his  responsibility.'  And  it  has  been  held  that 
where  the  confidence,  tmder  such  circumstances,  is  reposed 

the  ferryman  certainly  seems  reason-  Peixotti  v.  McLaughlin,  i  Strob.  468; 

able  when  the  owner  retains  the  custo-  D wight  v.  Brewster,  i  Pick.  50;  Mc- 

dy  and  management  of  the  property,  Henry  v.  The  Railroad   Co.,  4  Har. 

and  corresponds  with  the  law  in  refer-  (Del.)  44S. 

ence  to  carriers  of  other  kinds,  which  Prima  facie,  the  proprietors  of  stage 

requires  a  complete  delivery  and  an  ex-  coaches,  used  for  carrying  the  mails, 

elusive  control  of  the  goods  in  order  passengers  and  their  baggage,  are  not 

to  impose  upon  them  the  absolute  re-  to  be  considered  common  carriers  as  to 

sponsibility  of  the  common  carrier  for  articles  not  strictly  within  theii-  line  of 

their  safety.  Tower  v.  The  Utica  Rail-  business,  in  tlie  technical  sense  of  that 

road,  7  Hill,  47;  Richards  v.  The  Rail-  term.  They  may,  however,  make  them- 

way,  7  Com.  B.  839;  Midland  R.  R.  v.  selves  such  by  special  contract,  in  a 

Bromley,  17  C.  B.,  O.  S.  372;  Brind  7;.  particular    case,  or  by  their   general 

Dale,  8  Car.  &  P.  207;  East  India  Co.  course  of  business.     Powell  v.  Mills, 

V.  Pullen,  2  Strange,  690.  30  Miss.  231. 

The  same  view  of  the  liability  of  the  '  D wight  v.  Brewster,  supra;  Beck- 
ferryman  is  taken  by  Dewey,  J.,  in  man  v.  Shouse,  5  Rawle,  179;  BuOer 
WhiteB.WinnissimmetCo.  7Cush.  155.  f.  Basing,  2  Car.  &  P.  613;  Blanchard 

>  Walker  f.  Skipwith,  Meigs,  502;  t;.  Isaacs,  3  Barb.  38S. 


Ch.  II.] 


WHO  IS  A  COMMON  CARRIER. 


45 


in  the  driver  alone,  he  cannot  be  held  to  the  responsibility  of 
a  common  carrier,  but  only  to  that  of  an  ordinary  bailee  for 
hire.'  Stage  proprietors,  however,  who  carry  passengers,  are 
liable  as  common  carriers  for  their  baggage,  as  we  shall  here- 
after see. 

§  60.    As  hacks,  omnibuses,  cabs,  street  cars,  and  the  like 
vehicles,''  are  employed  almost  exclusively  for  the  conveyance  of 

■  Bean  v.  Sturtevant,  8  N.  H.  146.  'As  to  hackney  coaches,  see  Story 

In  Sheldon  ».  Robinson,  7  N.H.  157,  on  Bail.  §  49S.  Sti-eet  cars,  Levi  w.  R. 
it  appeared  that  the  defendant  was  in 
the  employment  of  a  stage  company 
as  a  driver,  and  that  the  drivers  of  the 
stage  coaches  were  generally  in  the 
habit  of  carrying  packages  of  money 
for  an  insignificant  compensation,  be- 
ing the  same,  whether  the  package  con- 
tained more  or  less.  This  compensa- 
tion was  received  by  the  drivers  to 
their  own  use.  It  did  not  appear  that 
defendant  had  ever  advertised  or  in  any 
way  held  himself  out  as  ready  to  carry, 
farther  than  by  this  habit  of  receiving 
what  was  offered  for  carriage.  Parker, 
J.,  said:  "This  does  not  show  him  to 
have  exercised  the  business  of  carrying 
packages  as  a  public  employment,  be- 
cause his  public  employment  was  that 
of  a  driver  of  a  stage  coach,  in  the  em- 
ploy of  others.  It  does  not  show  that 
he  ever  undertook  to  carry  goods  or 
money  for  persons  generally,  although 
he  may,  in  fact,  have  taken  all  that  was 
offered,  as  a  matter  of  convenience ;  or 
that  he  ever  held  himself  out  as  ready 
to  engage  in  the  transportation  of  what- 
ever was  requested,  notwithstanding  it 
may  have  been  unusual  for  him  and 
other  drivers  (to  refuse)  to  carry  it. 
This  was  not  his  general  employment, 
and  there  is  nothing  to  show  that  he 
would  have  been  liable  had  he  refused 
to  take  this  money,  especially  as  he  was 
in  the  service  of  another,  and,  as  such 
servant,  might  have  had  duties  to  per- 
form inconsistent  with  the  duty  of  a 
common  carrier.' 


R.  Co.  II  Allen,  300.  Omnibuses,  Dib- 
ble V.  Brown,  12  Ga.  217;  Parmelee  v, 
McNuIty,  19  111.  556.  In  the  last  case, 
it  was  said  that  "  the  court  was  author- 
ized to  take  notice  that  the  owner  of 
an  omnibus  line  is  a  common  caiTier 
just  as  much  as  the  owner  of  a  railroad 
or  a  line  of  steamboats.  The  court 
will  take  notice  of  the  general  mean- 
ing of  words,  and  we  know  that  an 
omnibus  line  means  a  line  of  coaches 
for  the  carriage  of  passengers  and  their 
baggage." 

City  express  companies  engaged  in 
carrying  the  baggage  of  travelers  from 
one  depot  to  another,  or  to  hotels,  are, 
as  to  such  baggage,  common  carriers. 
Richards  v.  Westcott,  2  Bosw.  589; 
Verner  v.  Sweitzer,  32  Penn.  St  208. 

A  sleeping  car  company,  which  by 
contract  with  a  railroad  company,  runs 
its  cars  in  connection  with  the  trains 
of  the  road,  the  latter  company  fur- 
nishing the  road  and  the  motive  power 
and  making  the  contracts  with  the  pas- 
sengers for  their  transportation,  is  liable 
neither  as  a  common  carrier  nor  as  an 
inkeeper  for  the  baggage  or  personal 
effects  of  the  passenger  to  whom  it 
furnishes  accommodation  and  which 
he  brings  with  him  into  its  car.  The 
contract  for  the  transportation  of  the 
passenger  being  with  the  railway  com- 
pany and  the  compensation  for  the 
carriage  being  paid  to  it,  the  passenger 
cannot  be  regarded  as  the  passenger  of 
the  sleeping  car  company,  nor  can  it 
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passengers  in  a  city  or  its  vicinity,  a  case  which  would  make 
their  proprietors  liable  as  common  carriers,  except  for  the  bag- 
gage of  their  passengers,  v/ould  be  exceptional;  but  such  cases 


be  held  liable  as  a  common  carrier  for 
the  carriage  of  his  baggage,  for  which 
it  receives  no  compensation.  It  is  not 
a  carrier  at  all,  but  merely  furnishes 
accommodations  to  the  passengers  of 
another  company.  Nor  can  it  be  re- 
regarded  as  an  innkeeper  who  is  de- 
fined to  be  "  the  keeper  of  a  common 
inn  for  the  lodging  and  entertainment 
of  travelers  and  passengers,  their  horses 
and  attendants,  for  a  reasonable  com- 
pensation as  a  public  business,  and  who 
is  bound  to  take  in  all  travelers  and 
wayfaring  persons,  and  to  entertain 
them,  and  who,  in  consequence  of  his 
public  employment,  is  held  to  the  most 
rigid  responsibility  for  the  goods  of  his 
guest."  This  extraordinary  liability  of 
the  innkeeper,  standing  less  upon  rea- 
son than  upon  custom,  growing  out  oi 
a  state  of  society  no  longer  existing, 
should  not  be  extended,  it  has  been  said, 
to  the  proprietors  of  a  sleeping  car,  for 
the  following  reasons : 

1.  The  peculiar  construction  of  sleep- 
ing cars  is  such  as  to  render  it  almost 
impossible  for  the  company,  even  with 
the  most  careful  watch,  to  protect  the 
occupants  of  berths  from  being  plun- 
dered by  the  occupants  of  adjoining 
sections.  All  the  berths  open  upon  a 
common  aisle,  and  are  secured  only  by 
a  curtain,  behind  which  a  hand  may  be 
slipped  from  an  adjoining  or  lower 
berth,  with  scarcely  a  possibility  of  de- 
tection. 

2.  As  a  compensation  for  his  extra- 
ordinary liability,  the  innkeeper  has  a 
lien  upon  the  goods  of  his  guests  for 
the  price  of  their  entertainment.  I 
know  of  no  instance  where  the  propri- 
etor of  a  sleeping  car  has  ever  asserted 
such  lien,  and  it  is  presumed  that  none' 


such  exists.  The  fact  that  he  is  paid 
in  advance  does  not  weaken  the  aigu- 
ment,  as  innkeepers  are  also  entitled  to 
prepayment. 

3.  The  innkeeper  is  obliged  to  receive 
every  guest  who  applies  for  entertain- 
ment. The  sleeping  car  receives  only 
first-class  passengers  traveling  upon 
that  particular  road,  and  it  has  not  yet 
been  decided  that  it  is  bound  to  receive 
those. 

4.  The  innkeeper  is  bound  to  furnish 
food  as  well  as  lodging,  and  to  receive 
and  care  for  the  goods  of  his  guests, 
and,  unless  otherwise  provided  by  stat- 
ute, his  liability  is  unrestricted  in 
amount.  The  sleeping  car  furnishes  a 
bed  only,  and  that,  too,  for  a  single 
night.  It  furnishes  no  food,  and  re- 
ceives no  luggage,  in  the  ordinary 
sense  of  the  term.  The  conveniences 
of  the  toilet  are  simply  an  incident  to 
the  lodging. 

5.  The  conveniences  of  a  public  inn 
are  an  imperative  necessity  to  the  trav- 
eler, who  must  otherwise  depend  upon 
private  hospitality  for  his  accommoda- 
tion, notoriously  an  uncertain  reliance. 
The  traveler  by  rail,  however,  is  under 
no  obligation  to  take  a  sleeping  car. 
The  railway  oflers  him  an  ordinary 
coach,  and  cares  for  his  goods  and 
effects  in  a  van  especially  provided  for 
that  purpose. 

6.  The  innkeeper  may  exclude  from 
his  house  every  one  but  his  own  ser- 
vants and  guests.  The  sleeping  car  is 
obliged  to  admit  the  employes  of  the 
train  to  collect  fares  and  control  its 
movements. 

7.  The  sleeping  car  cannot  even  pro- 
tect its  guests,  for  the  conductor  of  the 
train  has  a  right  to  put  them  off  for 
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may  and  undoubtedly  do  occur.  As  to  such  baggage,  they  are 
unquestionably  liable  as  common  carriers,  in  common  with  all 
other  passenger  carriers,  though  this  was  long  since  disputed 
unless  a  price  distinct  from  the  fare  of  the  passenger  was  paid  for 
its  carriage.'  But  this  authority  has  been  disregarded,  and  the 
rule  may  be  said  to  be  now  settled  that  aU  kinds  of  passenger 
carriers  by  receiving,  in  their  vehicles  or  upon  their  vessels,  pas- 
sengers and  their  baggage,  subject  them  to  the  responsibility  of 
common  carriers  of  goods  in  general  as  to  such  baggage;  and 
they  become  to  this  extent  common  carriers,  although  only  the 
ordinary  fare  for  the  trip  has  been  paid  by  the  passenger,  and 
even  indeed  when  no  fare  is  shown  to  have  been  paid,  the  pas- 
senger being  liable  therefor  if  not  paid.^ 

§  6i.  On  the  other  hand,  the  proprietors  of  land  vehicles 
which  are  not  employed  upon  any  regular  line  of  transportation, 
but  are  used  exclusively  for  the  carriage  of  the  goods  of  others 
for  hire  to  places  in  the  same  town,  city  or  neighborhood  to 
which  the  owners  of  such  goods  may  desire  them  to  be  con- 
veyed, and  who  may  be  said  to  engage  in  a  sort  of  jobbing 
business  as  carriers,  such  as  drays,  carts,  express  or  delivery 
wagons,  sleds  and  trucks,  are,  according  to  a  number  of  au- 
thorities in  this  country,  strictly  common  carriers  as  to  such 

nonpayment  of  fare  or  violation  of  its  ments  and  the  small  articles  of  lug- 
rules  and  regulations.  Per  Brown,  J.,  gage  usually  carried  in  the  hand,  and  a 
in  Blum  v.  The  Southern  Palace  Car  reasonable  sum  of  money  for  his  trav- 
Cc,  reported  in  Cen.  L.  Jour.  vol.  Ill,  eling  expenses.  Blum  v.  The  Car  Co. 
p.  591  and  22  Int.  Rev.  Rec.  305.  supra;  Welch  v.  The  Pullman  Car  Co. 
But  the  proprietors  of  such  a  car  are  i5  Abbott,  N.  S.  352;  S.  C.  43  N.  Y. 
liable  for  negligence  if  they  fail  to  ex-  Superior  Ct.  457;  Pullman  Car  Co.  v. 
ercise  the  proper  degree  of  care  to  pro-  Smith,  73  111.  360;  Palmeter  -z;.  Wag- 
tect  the  effects  of  those  who  have  ner,  11  Albany  L.  Journal,  149;  Pfaet- 
availed  themselves  of  the  invitation  zer  v.  The  Car  Co.  4  Weekly  Notes, 
they  have  held  out  to  come  upon  their  240. 

car,  and  there  is,  it  is  said,  an  implied  '  Middleton  v.  Fowler,  i  Salk.  282 ; 

agreement  to  take  reasonable  care  of  Upshare  v.  Aidee,  i  Comyns,  25. 

such  effects   while    the   passenger  is  '  McGill  v.  Rowand,    3  Barr,  451  j 

asleep,  and  cannot,  therefore,  care  for  HoUister  v.  Nowlen,  19  Wend.  234; 

them  himself.    But  they  will  beheld  Cole  t".  Goodwin,    id   251;   Bomar    ■:'. 

liable  only  for  such  reasonable  luggage  Maxwell,  9  Humph,  621;  Hawkins  v. 

as  the  passenger  needed  upon  the  jour-  Hoffman,  6  Hill,  586;  Brooke  v.  Pick- 

ney;  his  clothing  and  personal  orna-  wick,  4  Bing.  218 
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goods.*  Where  the  defendant,  in  the  course  of  his  employment, 
had  undertaken  to  haul  upon  a  sled,  drawn  by  oxen,  a  hogshead  of 
sugar  from  the  river  landing  to  the  store  of  the  plaintiiFs,  and  the 
hogshead  roUed  from  the  sled  into  the  river  and  was  damaged, 
he  was  held  liable  as  a  common  carrier.  "  Every  one,"  said  the 
court,  "  who  pursues  the  business  of  transporting  goods  for  hire 
for  the  public  generally,  is  a  common  carrier.  *  *  *  Dray- 
men, cartmen  and  porters,  who  undertake  to  carry  goods  for 
hire  as  a  common  employment  from  one  part  of  a  town  to  an- 
other, come  within  the  definition.  So  also  does  the  driver  of  a 
slide  with  an  ox  team.  The  mode  of  transporting  is  immaterial* 
So  where  the  defendant  was  a  lighterman,  who  carried  goods  be- 
tween wharves  and  ships  for  any  persons  who  chose  to  employ 
him,  he  was  held  liable  as  a  common  carrier.' 

§  62.  Warehousemen,  wharfingers  and  forwarders  of  freight, 
so  long  as  they  confine  themselves  to  the  business  which  J;heir 
names  import,  cannot  be  held  liable  as  common  carriers.  If 
goods  are  deposited  with  them  merely  as  the  initiatory  step  to- 
wards starting  them  in  itinere,  they  having  undertaken  to  do  no 
more  than  to  safely  keep  them  and  forward  them  when  the  op- 
portunity offers,  and  being  in  no  wise  interested  in  their  carriage 

'  Story  on  Bail.  §  496;  2  Kent's  Com.  for  the  lost  package,  was  not,  in  per- 

cg8,  n.  forming  the  service  of  carriage  under 

'Robertson   -v.  Kennedy,   2    Dana,  the  circmnstances,  a  common  carrier. 

430.  Of  this    case   Judge    Story  remarks, 

'Ingate  v.  Christie,  3  Car.  &  Kir.  61.  "What  substantial  distinction  is  there 

But  in  Brind  v.  Dale,  8  Car.  &  P.  207,  in  the  case  of  parties  who  ply  for  hire 
it  Appeared  that  the  defendant  was  the  in  the  carriage  of  goods  for  all  persons 
owner  of  a  number  of  carts  which  were  indifferently,  whether  the  goods  are  car- 
kept  ready  to  be  hired  by  any  person  ried  from  one  town  to  another,  or  from 
who  chose  to  employ  them,  either  by  one  place  to  another  in  the  same  town.' 
the  hour,  day  or  job,  defendant  being  Is  there  any  substantial  difference 
what  was  called  a  town  cai-man.  One  whether  tlie  parties  hare  fixed  termini 
of  these  carts  was  employed  by  the  of  tlieir  business  or  not,  if  they  hold 
plaintiffto  carry  certain  packages  a  short  themselves  out  as  ready  and  willing  to 
distance.  The  cart  was  driven  by  the  carry  goods  for  any  persons,  whatsoever, 
defendant,  plaintiff  agreeing  to  go  along  to  or  from  any  places  in  the  same  town 
with  it  and  keep  watch  upon  the  goods,  or  in  different  towns  f"  Story  on  Bail. 
At  the  end  of  the  trip  it  was  found  that  §  496,  n.  But  see  what  is  said  on  this 
one  of  the  packages  was  missing.  Lord  subject  by  Perley,  J.,  in  Moses  v.  The 
Abinger  instructed  the  jury  that,  in  his  Railroad,  24  N.  H.  71,  who  treats  the 
opinion,  the  defendant,  who  was  sued  question  as  doubtful,  upon  principle. 
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after  delivery  to  the  carrier,  it  would  be  contrary  to  the  well  set- 
tled principles  of  the  law  to  hold  them  to  the  responsibilities  of 
common  carriers.  But  if  they  combine  the  two  characters, 
treating  the  deposit  with  them  as  being  merely  for  the  conveni- 
ence of  further  carriage  or  to  encourage  or  promote  their  busi- 
ness as  common  carriers,  they  will  be  held  to  a  strict  liability  as 
such,  from  the  time  of  the  delivery  to  them.  In  such  cases,  the 
deposit  is  a  mere  accessary  to  the  carriage  and  for  the  purpose 
of  facilitating  it,  and  the  liability  as  carrier  begins  with  the  re- 
ceipt of  the  goods.'' 

§  63.  But  if  a  person  who  is  at  the  same  time  both  a  ware- 
houseman and  a  forwarding  merchant,  receive  goods  on  de- 
posit to  be  forwarded  by  his  line  according  to  the  future  orders 
of  the  owner,  or  if  anything  is  still  to  be  done  by  the  owner  to 
put  them  in  readiness  for  shipment,  he  is  not  chargeable  as  a 
carrier,  but  merely  as  a  warehouseman  until  such  orders  are 
given  or  until  they  are  put  in  condition  for  carriage;  as  where 
the  goods  are  deposited  without  instructions  as  to  their  place  of 
destination,  either  by  marks  or  otherwise,  or  to  await  orders,^  or 
until  the  charges  for  the  transportation  are  paid,  if  that  is  re- 
quired by  the  carrier;  or  if  anything  remains  to  be  done  or  any 
expense  to  be  incurred  to  put  them  in  a  condition  to  bear  trans- 
portation.' But  if  the  warehouseman  is  also  to  be  the  carrier  or 
is  interested  in  the  carriage,  as  soon  as  the  orders  are  given  to 
forward  the  goods  or  other  conditions  performed  upon  which 
their  transportation  was  suspended,  he  holds  the  goods  for  im- 
mediate shipment  and  his  liability  as  a  common  carrier  at  once 
commences.  But  if  the  warehouseman  or  forwarding  agent 
have  no  interest  in  the  vessel  or  vehicles  by  which  the  goods  are 
to  be  transported  and  no  interest  in  the  freight  to  be  earned,  he 
will  not  be  liable  as  a  common  carrier  although  he  take  upon 
himself  to  pay  the  expenses  of  the  transportation  for  which  he 
is  to  receive  compensation  from  the  owner  of  the  goods.* 

'  Story  on  Bail.  §  536 ;  Forward  v.  Pit-  O'Neil  v.  The  Railroad,  60  N.  Y.  138 ; 

tard,  I  T.  R.  27;  post,  §  88.  Fitchburg  etc.  R.  R.f.  Hanna,  6  Gray, 

'Michigan  R.  R.  v.  Shurtz,  7  Mich.  539;  Barron  v.  Eldridge,  100  Mass.  455. 

515;  Moses  V.  The  Railroad,  4  Foster,  ^Wade  v.  Wheeler,  3  Lans.  20i. 

71 1  Rogers  V.  Wheeler,  52  N.  Y.  262 ;  «  Story  on  Bail.  §  502 ;  Briggs  v.  The 
.4 
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§  64.  But  by  far  the  greater  part  of  the  carrying  business  is 
now  done  by  sea  going  and  coasting  vessels,  vessels  and  steam- 
boats upon  lakes  and  rivers,  canal  boats,  railways  and  express 
companies.  These,  in  fact,  except  in  mere  local  transportation, 
have  an  almost  complete  monopoly  of  the  carrying  trade,  and 
have  become  so  identified  with  the  business  that  the  very  name 
of  common  carrier  suggests  them  at  once  to  the  mind,  and  the 
case  in  which  litigation  should  arise,  involving  the  duties  and  lia- 
bilities of  the  common  carrier,  which  did  not  concern  one  of 
these,  would  be  exceptional. 

§  65.  Ships  have  always  been  the  great  carriers  in  the  com- 
merce of  the  world;  but  it  was  not  determined  until  the  time  of 
Charles  II.,  in  England,  that  they  were  common  carriers,  and 
liable  as  such.  The  question  there  first  arose  in  the  Court  of 
King's  Bench  in  the  case  of  Morse  v.  Slue,  reported  in  i  Ven- 
tris,  190,  and  it  was  decided,  upon  great  consideration,  as  we  are 
told,  that  the  master  of  the  ship,  although  entirely  blameless, 
was  liable  for  the  goods  which  had  been  entrusted  to  him  for 
carriage,  the  loss  not  having  occurred  by  the  act  of  God  or  of 
the  King's  enemies  but  from  robbery.  This  judgment  has  never 
since  been  questioned  and  has  often  been  recognized  by  courts 
of  the  highest  authority  as  incontrovertible  law.*  And  they 
are  liable  as  common  carriers  whether  the  transportation  be 
from  port  to  port  within  the  same  state  or  country,  or  beyond 
the  sea,  at  home  or  abroad.*  But,  although  the  owners  of  ships 
^e  in  general  terms  said  to  be  common  carriers,  yet  this  is 
to  be  understood  with  the  qualification  that  they  bring  them- 
selves within  the  terms  of  the  definition  of  a  common  carrier; 
and  the  question,  whether  common  carrier  or  not,  when  ap- 
plied to  a  ship  as  well  as  when  the  question  is  as  to  the  char- 
Railroad,  6  Allen,  246;  Piatt  v.  Hibbard,  440;  Kingw.  Shepherd,  3  Story,  349; 
7  Cow.  497 ;  Roberts  v.  Turner,  1 2  Johns.  Hastings  v.  Pepper,  1 1  Pick.  41 ;  Gage 
232 ;  Brown  v.  Denison,  z  Wend.  593 ;  v.  Tirrell,  9  Allen,  299:  Clark  v.  Barn- 
Ackley  v.  Kellogg,  8  Cow.  223;  Stan-  well,  12  How.  272;  Propeller  Niagara 
nard  i-.  Prince,  64  N.  Y.  300;  Teall  v.  v.  Cordes,  21  id.  7;  The  Delawai-e,  14 
Sears,  9  Barb.  317.  WalJ.  579;  The  Maggie  Hammond,  9 

'  Laveroni  v.  Drury,  8  Exch.  166;  16    id.  435. 
Eng.  L.  &  E.  510;  Coggs  v.  Bernard,  Ld.        '  Elliott  v.  Rossell,  10  Johns,  i. 
Raym.  909;  Boson  v.  Sanford,  2  Salk. 
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acter  in  which  any  other  vehicle  of  transportation  by  water 
is  employed,  is  to  be  determined  exactly  upon  the  same 
principles  as  when  the  reference  is  to  a  carrier  by  land;  and 
every  ship  which  carries  for  hire  is  not  necessarily  a  common 
carrier.* 

§  66.  Steam  vessels  engaged  in  the  coasting  trade  and  in  the 
navigation  upon  our  baj^s,  sounds  and  lakes,  are  also  common 
carriers  when  engaged  in  the  carrj-ing  trade  for  the  general 
public,  as  has  been  repeatedly  held.''  So  steamboats  upon  our 
navigable  rivers  are  almost  universally  carriers  of ,  both  passen- 
gers and  freight,  and  as  to  such  freight  and  the  baggage  of 
their  passengers,  they  are  strictly  common  carriers ;  and  at  least 
as  to  such  freight  as  is  usualty  carried  by  them,  they  will  be  con- 
sidered conclusively  liable  as  common  carriers.^    And  owners  of 


'It  is  stated  by  Mr.  Parsons  in  Iiis 
work  on  Shipping,  p.  174,  and  by  other 
authorities,  that  no  ship  is  a  common 
carrier  that  does  not  ply  regularly  on 
some  definite  route  or  between  certain 
termini  as  a  packet,  and  that  a  general 
ship  is  not  a  common  carrier.  The  law 
has,  however,  been  generally  assumed 
to  be  otherwise.  In  the  Liver  Alkali 
Co.  V.  Johnson,  L.  R.  9,  Exch.  338,  this 
point  came  directly  before  the  court  of 
Exchequer  Chamber.  The  defendant 
was  a  barge  owner  and  let  out  vessels' 
for  the  conveyance  of  goods  to  any  cus- 
tomers who  applied  to'  him.  Each  voy- 
age was  made  under  a  separate  agree- 
ment and  a  barge  was  not  let  to  more 
than  one  person.  The  defendant  did 
not  ply  between  any  fixed  termini,  but 
the  customer  fixed  in  each  particular 
case  the  points  of  arrival  and  departure ; 
and  it  was  held,  affirming  the  judgment 
of  the  court  of  Exchequer  (L.  R.  7,  Exch. 
267),  that  the  defendant  had  incurred 
the  liability  of  a  common  carrier  and 
was  liable  though  the  goods  were  lost 
without  any  fault  on  his  part. 

'Schooner  Reeside,  2  Sumner,  567; 


Crosby  v.  Fitch,  12  Conn.  410;  Mc- 
Clure  V.  Hammond,  i  Bay.  99;  Sch'r 
Emma  Johnson,  i  Sprague,  527;  Oak- 
ey  V.  Russell,  18  Mar.  (La.)  58;  Parker 
V.  Flagg,  26  Me.  iSi;  The  Propeller 
Commerce,  i  Black,  582 ;  The  Niagara 
V.  Cordes,  21  How.  26;  Clark  v.  Barn- 
well, 12  id.  272;  The  Commander-in- 
chief,  I  Wall.  51;  Hastings  v.  Pepper, 
II  Pick.  41. 

2  Citizens'  Bank  v.  The  Nantucket 
S.  B.  Co.,  2  Story,  16;  Jencks  v.  Cole- 
man, 2  Sumner,  221;  Gilmore  v.  Car- 
man, I  Sm.  &  M.  279;  McGregor  v. 
Kilgore,  6  Ohio,  358;  Bowman  ».  Hil- 
ton, II  id.  303;  McArthur  v.  Sears,  21 
Wend,  igo;  Dunseth  v.  Wade,  2  Scam. 
2S5;  Hartt).  Allen,  2  Watts,  114;  Har- 
rington V.  M' Shane,  id.  443;  Warden 
V.  Greer,  6  id.  424;  Pardee  v.  Drew, 
25  Wend.  459;  Porterfield  v.  Humph- 
reys, 8  Humph.  497;  Kirtland  v.  Mont- 
gomery, I  Swan,  452 ;  Swindler  v.  Hil- 
llard,  2  Rich.  286 ;  HoUister  v.  No wien,  19 
Wend.  234;  Cole  v.  Goodwin,  id.  251; 
Hale  V.  The  N.  J.  Nav.  Co.  15  Conn. 
539 ;  Jones  v.  Pitcher,  3  Stew.  &  P.  1 36 ; 
Sprowl  V.  Kellar,  4  id.  382. 
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canal  boats  come  strictly  within  the  rule,  if  they  carry  for  all  per- 
sons, indifferently,  for  hire.* 

§  67.     Railroad  companies  are  common  carriers  whether  made 

so  by  the  general  statute  or  by  their  charters  or  not;  and 
whenever  they  are  made  so  by  the  express  provisions  of  a  law, 
such  provisions  will  be  considered  as  merely  declaratory  of  the 
law  as  it  already  existed,*  and  will  neither  increase  their  duties 
and  obligations,  nor,  in  any  respect,  qualify  their  liability.  They 
have  sometimes  attempted  to  defend  themselves  from  liability 
by  disputing  the  proposition  that  they  were  common  carriers, 
but  the  contention  has  received  no  countenance  from  the  courts, 
and  it  has  been  held  in  many  cases,  for  reasons  peculiarly  ap- 
plicable to  them,  that,  as  carriers  of  both  passengers  and  freight, 
the  rules  as  to  the  responsibility  of  common  carriers  and  of  pas- 
senger carriers  should  be  applied  to  them  with  full  force.  They 
have  been  fostered  by  the  government.  They  have  franchises 
granted  to  them,  which  are  not  enjoyed  by  other  carriers,  and 
by  reason  of  the  great  facilities  which  they  possess  for  the 
transportation  of  merchandise  and  all  the  commodities  of  com- 
merce, they  have  obtained  in  that  business  almost  a  monopoly 
in  land  carriage.  It  is  but  just,  therefore,  that  in  their  dealings 
with  the  public,  whether  as  carriers  of  goods  or  of  passengers, 
they  should  be  held  to  that  strict  accountability  which  the  public 
safety  and  policy  require.     As  said  by  Shaw,  C.  J.,  in  Norway 

»  Hyde  v.  The  Trent  Nav.  Co.  5  T.  R.  ter  of  the  road  nor  any  other  law  of  the 

389;  The  Tjfnt.  Nav.  Co.  v.  Wood,  3  state  made  it  a  common  carrier  for  any 

Esp.  127;  Harrington  v.  Lyles,  2  Nott  purpose,  and  certainly  not  one  for  the 

&  McCord,  88 ;  Williams  v.  Branson,  carriage  of  hank  bills.    But  the  court 

I   Murph.  417;   Fuller  v.  Bradley,   25  said  in    reply   to   this    objection,  "We 

Penn.  St.   120;  Spencer  v.  Daggett,  2  suppose  it  is  not  necessary  that  the 

Vt.92;  DeMott  t).  Laraway,  14  Wend,  charter  should  provide    in  so   many 

225 ;   Arnold  v.  Hallenbake,  5  id.  33 ;  words  that  the  railroad  created  by  it 

Parsons  t).  Hardy,  14  id.  215;  Bowman  shall  be  a  common  carrier.    The  au- 

w.Teal,  23  id.  306;  Humphreys  t;.  Reed,  thorities  are  numerous  to  the  point, 

6  Whart.  435 ;  Fish  v.  Clark,  49  N.  Y.  that  such  companies  using  cars  for  the 
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purpose  of  carrying  goods  for  all  per- 
=  In  the  case  of  The  Chicago,  etc.  R.  sons  indifferently  for  hire,  and  whose 
R.  V.  Thompson,  19  111.  578,  in  which  custom  and  uniform  practice  is  to  do 
the  defendant  was  sued  for  the  loss  of  so,  are  common  carriers  and  liable  as 
bank  bills  delivered  to  it  for  carriage,  such.  There  can  be  no  doubt  on  this 
it  was  contended  that  neither  the  char-    point" 
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Plains  Company  v.  The  Railroad,^  "  that  railroad  companies  are 
authorized  by  law  to  make  roads  as  public  highways,  to  lay 
down  tracks,  place  cars  upon  them,  and  carry  goods  for  hire,  are 
circumstances  which  bring  them  within  all  the  rules  of  the  com- 
mon law,  and  make  them  eminently  common  carriers.  Their 
iron  roads,  though  built  in  the  first  instance  by  individual  capital, 
are  yet  regarded  as  public  roads,  required  by  common  conven- 
ience and  necessity,  and  their  allowance  by  public  authority  can 
only  be  justified  on  that  ground.  *  «  *  Being  liable  as  com- 
mon carriers,  the  rule  of  the  common  law  attaches  to  them,  that 
they  are  liable  for  losses  occurring  from  any  accident  which  may 
befall  the  goods  during  the  transit,  except  those  arising  from  the 
act  of  God  or  a  public  enemy."  And  thus  the  law  has  been 
everywhere  held  with  the  most  perfect  unanimity.* 

§  68.  With  equal  unanimity,  it  has  been  held  that  express 
companies  are  common  carriers  of  such  goods  and  parcels  as 
they,  in  their  line  of  business,  undertake  to  carry.  "  There  are 
considerations,"  said  the  court  in  Stadhecker  v.  Combs,^  "jus- 
tifying a  strict  application  of  the  law  of  common  carriers  to 
express  companies.  They  profess  to  employ  trusty  agents, 
who  are  charged  with  the  safe  custody  and  speedy  transit  and 
delivery  of  all  packages  put  in  their  charge.  The  effect  of 
these  inducements  is  in  some  measure  to  supersede  the  forward- 
ing merchant,  and  to  limit  the  liability  of  railroad  and  steam- 
boat companies,  who  may  be  as  faithful,  and  are  certainly  as 
responsible  agents.  If  they  shall,  by  the  promise  of  decided 
advantages  over  the  usual  modes  of  transportation,  secure  most 
of  the  business  generally  entrusted  to  common  carriers,  the 
public  is  concerned  that  they  should  be  held  to  a  rigid  fulfill- 
ment of  the  promise.  They  cannot  attain  a  greater  speed  than 
the  railroad  or  steamboat  which  conveys  them,  and  there  is  no 
proof  that  they  are,  in  other  respects,  more  trustworthy.  The 
only  advantage  which  in  truth  they  can  offer  is  the  safer  custody 

'  I  Gray,  263.  id.  no;  Root  t).  The  Railroad,  45   N. 

'Thomas  f.  The  Boston,   etc.   R.  R.  Y.  524;  Contra  Costa,   etc.   R.  R.  v. 
10    Met.    472;    Rogers     Locomotive  Moss,  23  Cal.  533;  Elkins  i).  The  Rail- 
Works  ij.  The  Railroad,  5  C.  E.  Green,  road,  3   Foster,   275;   East  Tennessee, 
(N- J.)  379;  Fuller  v.  the  Railway,  2i  etc.  R.  R.  v.  Nelson,  i  Cold.  272. 
Conn.    570;    Jones    v.  The  Railroad,  =9  Rich.  (L.  R.)  193. 
27  Vt  399;  Noyes  -v.  The  Railroad, 
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and  more  certain  delivery  o£  goods  to  the  consignee  without 
storage.  These  temptations  may  induce  the  public  to  employ 
them  at  an  increased  rate,  and  they  have  no  reason  to  complain 
of  an  exact  application  of  the  rule  of  law  which  enforces  the 
responsibility  which  they  voluntarily  assume.  We  should  be 
regardless  of  the  great  interests  daily  committed  by  the  public 
to  the  express  companies,  with  a  confidence  induced  by  their 
tempting  offers,  if  their  liability  for  the  safe  carriage  and  deliv- 
ery is  not  rigorously  enforced."  * 

§  6g.  Express  companies,  however,  conduct  their  business  in 
a  manner  somewhat  different  from  that  pursued  by  other  car- 
riers. Instead  of  providing  their  own  conveyances,  they,  except 
for  the  purpose  of  local  delivery,  employ  the  conveyances  of 
other  carriers,  such  as  steamboats  and  railroads,  for  the  carriage 
of  their  freight,  and,  when  they  employ  the  agency  of  railways 
in  their  traffic,  they  forward  their  pai-cels,  not  b)-  the  ordinary 
freight  trains  of  such  roads,  but  by  those  used  for  more  expedi- 
tious transit,  which  constitutes  one  of  the  principal  advantages 
offered  by  them.  Expedition,  promptness,  and  the  greater  se- 
curity they  are  thought  to  afford,  from  the  fact  that  the  goods 
entrusted  to  them  are  supposed  to  be  under  the  watchful  care 
and  direct  supervision  of  their  agents,  from  the  moment  of  their 
reception  until  their  final  delivery,  are  the  great  inducements  to 
their  employment.  They  are,  moreover,  as  we  shall  hereafter 
see,  bound  to  a  personal  delivery  of  the  goods  entrusted  to 
them  for  carriage,  a  requirement  which  is  not  now  exacted  of 
any  of  the  other  principal  carriers  of  goods. 

§  70.  Because  of  this  peculiarity  in  the  employment  of  the 
means  of  conveyance  afforded  by  others,  the  contention  has  been 
made  by  these  companies  that  they  were  not  common  carriers, 
but  transacted  their  business  in  the  character  of  forwarders  and 
were  not  therefore  liable  for  losses  occurring  from  the  negli- 
gence of  those '  whom  they  thus  employed.  But  this  claim  to 
exemption  from  the  ordinary  liabilities  of  common  carriers  has 

'  And  see  to  the  same  effect,  South-  Ga.  635 ;  Southern  Ex.  Co.  v.  Womack 
ern  Express  Co.  v.  Crook,  44  Ala.  46S;  1  Heisk.  256;    U.  S.  Ex.  Co.  v.  Back- 
Gulliver  V.  The  Adams  Ex.  Co.  3b;  111.  man,  2S  Ohio  St.  144, 
503;  Southern  Ex.  Co.  v.  Newby,  36 
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not  been  sustained  by  the  courts.     These  subsidiary  means  of 

'  transportation  have  been  held  to  be  the  mere  agencies  employed 

by  such  companies,  for  whose  acts  they  are  strictly  responsible;  ^ 


'This  argument  was  thus  disposed  of 
in  Buckland  v.  The  Adams  Ex.  Co.  97 
Mass.  124.  "  The  name  or  style  under 
which  they  assume  to  carry  is  wholly 
immaterial.  The  real  nature  of  their 
occupation  and  of  the  legal  duties  and 
obligations  which  it  imposes  on  them 
is  to  be  ascertained  from  a  considera- 
tion of  the  kind  of  service  which  they 
hold  themselves  out  to  the  public  as 
ready  to  render  to  those  who  may  have 
occasion  to  employ  them.  Upon  this 
point  there  is  no  room  for  doubt. 
They  exercise  the  employment  of  re- 
ceiving, carrying  and  delivering  goods, 
wares  and  merchandise  for  hire  on  be- 
half of  all  persons  who  may  see  fit  to 
require  their  services.  In  this  capa- 
city, they  take  property  from  the  cus- 
tody of  the  owner,  assume  entire  con- 
trol of  it,  transport  it  from  place  to 
place,  and  deliver  it  at  a  point  of  desti- 
nation to  some  consignee  or  agent 
there  authorized  to  receive  it.     *    *    * 

"  But  it  is  urged  on  behalf  of  the  defenr 
dants,  that  they  ought  not  to  be  held  to 
the  strict  liability  of  a  common  carrier, 
for  the  reason  that  the  contract  of  car- 
riage is  essentially  modified  by  the  per 
culiar  mode  in  which  defendants  un' 
dertake  the  performance  of  the  ser- 
vice. The  main  ground  on  which  this 
argument  rests  is,  that  persons  ensr- 
cising  the  employment  of  express  car-- 
riers  or  messengers  over  railroads  and 
by  steamboats  cannot,  from  the  very 
nature  of  the  case,  exercise  any  care  or 
control  over  the  means  of  transportar 
tion  which  they  are  obliged  to  adopt; 
that  the  carriages  and  boats  in  which 
the  merchandise  entrusted  to  them  is 
placed,  and  the  agents  or  servants  by 
whom  they  are  selected,  are  not  roan-- 


aged  by  them  nor  subject  to  their  di- 
rection or  supervision;  and  that  the 
rules  of  the  common  law  regulating 
the  duties  and  liabilities  of  carriers,  hav- 
ing been  adapted  to  a  different  mode 
of  conducting  business,  by  which  the 
carrier  was  enabled  to  select  his  own 
servants  and  vehicles,  and  to  exer- 
cise a  personal  care  and  oversight 
over  them,  are  wholly  inapplicable  to 
a  contract  of  carriage,  by  which  it  is 
understood  between  the  parties,  that 
the  service  is  to  be  performed  in  part, 
at  least,  by  means  of  agencies  over 
which  the  carrier  can  exercise  no 
management  or  control  whatever.  But 
this  argument,  though  specious,  is  .un- 
sound. Its  fallacy  consists  in  the  as-, 
sumption  that,  at  common  law,  in  the 
absence  of  express  stipulation,  the  con., 
tract  with  an  owner  or  consignor  of 
goods  delivered  to  a  carrier  for  trans- 
portation necessarily  implies  that  they 
are  to  be  carried  by' the  party  with 
whom  the  contract  is  made,  or  by  the 
servants  or  agents  under  his  immediate 
direction  and  control.  But  such  is  not 
the  undertaking  of  the  carrier,  The 
essence  of  the  contract  is  that  the  goods 
are  to  be  carried  to  their  destination, 
unless  the  fulfillment  of  this  undertakr 
ing  is  "prevented  by  the  act  of  God  or 
the  public  enemy.  This,  indeed,  is  the 
whole  contract,  whether  the  goods  are 
to  be  carried  by  land  or  water,  by  the 
carrier  hiiijself  or  by  agents  employed 
by  him.  The  contract  does  not  imply 
a  personal  trust  which  can  be  executed 
only  by  the  contracting  pprty  himself, 
or  under  his  supervision  by  agents  and 
means  of  transportation,  directly  and 
absolutely  within  his  control.  Long 
before  the  discovery  pf  steam  po-yver,  a, 
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and  the  carrier  whose  vehicle  is  thus  used  becomes  likewise  lia- 
ble, upon  the  principles  of  agency,  to  the  owner  of  the  goods,  ac- 
cording to  the  terms  of  his  contract  with  his  employer.' 

§  71.  These  carriers  have  also  attempted  to  escape  from 
their  liability  as  common  carriers  by  assuming  the  name  of  for- 
warders and  by  contracting  to  convey  the  goods  in  that  charac- 
ter. But  in  this  attempt  they  have  likewise  failed,  and  it  has 
been  recently  held  that  when  they  undertake  the  carriage  of  par- 
cels, it  will  make  no  difTerence  under  what  name  or  assumed 
title  they  may  have  done  so.  The  law,  regardless  of  forms  or 
names,  will  look  at  the  real  transaction,  and  if  the  contract  be 
in  fact  one  for  the  transportation  and  delivery  of  the  goods  to  a 
consignee,  no  matter  through  what  agencies  it  is  to  be  effected 
the  undertaking  will  be  construed  as  that  of  a  common  carrier.^ 

carrier  who  undertook  to  convey  mer-  court  by  Ballard,  J.  (Cen.  Law  Jour- 

chandise   from   one   point   to   another  nal   1874,  P-  436-)     But    his  judgment 

was  authorized  to  perform  the  service  was  reversed  on  error.     So  in  Hersfield 

through  agents  exercising  an  indepen-  v.  Adams,   19  Barb.  577,  this  argument 

dent  employment  which  they  carried  on  for  the  express  carrier  prevailed    with 

by  the  use  of  their  own   vehicles  and  the  court,  and  it  was  held,   that  having 

under  the  exclusive  care  of  their  own  no  vehicles  of  his  own  by  which  the 

servants.    It  certainly  never  was  sup-  transportation  could    be  effected  and 

posed   that  a  person  who  agreed   to  this  being  known  to  the  sender  of  the 

carry  goods  from  one  place  to  another,  goods,  the  employment  of  the  means 

by  means  of  wagons   or   stages,  could  of  other   carriers   relieved  the  carrier 

escape  liability  for  the  safe  carriage  of  who  had  undertaken  the  forwarding  of 

the  property  over  any  part  of  the  des-  the  goods  from  responsibility  as  a  com- 

ignated  route,  by  showing  that  the  loss  mon  carrier  to  their  owner.     But  this 

had    happened    at    a  time  when   the  is  inconsistent    with    the    holding  of 

goods  were  placed  by  him   in  vehicles  the  same  court  in  Russell  v.  Livings- 

which  he  did  not   own,  or  which  were  ton,  19  Barb.  346,  and  was  rightly  de- 

under  the  charge  of  agents  whom  he  nied   to  be  the  law  in    Place  v.  The 

did  not  select  or  conti-ol.    The  truth  is  Union  Express  Co.  2  Hilton,  27.    And 

that  the  particular  mode  or  agency  by  see    U.  S.  Express  Co.  v.  Backman, 

which  the  service  is  to  be  performed  supra. 

does  not  enter  into  the  conU-act  of  car-        ■  New  Jersey  S.  Nav.  Co.  v.  Mer- 

riage  with  the  owner  or  consignor."  chants'  Bank,  6  How.  344. 

The  same  question  was  involved  and  s  Christenson  v.  The  Am.  Ex.  Ca 
settled  in  the  same  way  in  the  case  of  15  Minn.  270;  Read  v.  Spalding,  5 
The  Bank  of  Kentucky  v.  The  Adams  Bosw.  404;  Southern  Ex.  Co.  v.  Mc- 
Express  Co.  3  Otto  (93  U.  S.  R.),  174.  Veigh,  20  Gratt.  264;  Bank  of  Ken- 
In  this  case,  however,  the  question  was  tucky  v.  Adams  Ex.  Ca.  93  U.  S.  R. 
decided  the  other  way  in   the  circuit  174. 
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§  72.  Other  carriers,  under  the  names  of  despatch  companies, 
fast  freight  lines  and  the  like,  have  also  come  into  existence, 
which  conduct  their  business  upon  the  same  principle  as  express 
companies,  that  is,  by  the  employment  of  the  means  of  transpor- 
tation furnished  to  them  by  others,  and  to  which  for  the  same 
reasons,  the  same  rigid  rule  of  responsibility  as  common  carriers 
is  applied.  "We  cannot  close  our  eyes,"  say  the  court,  in  The 
Bank  of  Kentucky  v.  The  Adams  Express  Company,*"  to  the 
well  known  course  of  business  in  the  country.  Over  many 
of  our  railroads,  the  contracts  for  the  transportation  of  goods  are 
made,  not  with  the  owners  of  the  roads,  nor  with  the  railroad 
companies  themselves,  but  with  transportation  agencies  or  com- 
panies which  have  arrangements  with  the  railroad  companies  for 
the  carriage.  In  this  manner,  some  of  the  responsibilities  of 
common  carriage  are  often  sought  to  be  evaded;  but  in  vain. 
Public  policy  demands  that  the  right  of  the  owners  to  absolute 
security  against  the  negligence  of  the  carrier  and  of  all  persons 
engaged  in  performing  the  carrier's  duty,  shall  not  be  taken 
away  by  any  reservation  in  the  carrier's  receipt  or  by  any 
arrangement  between  him  and  the  performing  company." 

§  73.  But  it  is  not  to  be  assumed  that  in  all  these  cases,  the 
ship,  the  steamboat  or  other  kind  of  carrier  mentioned,  is  neces- 
sarily and  at  all  events,  to  be  held  liable  as  a  common  carrier 
for  a  failure  safely  to  transport  and  deliver  whatever  may  be  en- 
trusted to  it.  Many  of  them  will  be  presumed  to  be  common 
carriers.  Courts  will  take  notice  iudicially  of  the  fact  that  the 
owners  of  ships,  railroads,  steamboats  and  all  others  whose  busi- 
ness it  is  universally  known  is  to  carry  goods  for  hire,  are  com- 
mon carriers  of  certain  classes  of  goods,  and  no  proof  will  be  re- 
quired to  establish  such  fact.  But  it  will  not  be  presumed  that 
the  owners  of  a  stage  line  are  common  carriers  as  to  goods  gen- 
erally, because  it  is  well  known  that  such  lines  are  intended  gen- 
erally for  the  carriage  of  passengers  and  not  of  goods.  In  or- 
der, therefore,  to  fix  upon  them  the  liability  of  common  carriers 
for  anything  except  the  baggage  of  their  passengers,  it  must  be 
shown  that  by  usage  or  by  their  holding  themselves  out  as  such, 
the  public  is  justified  in  so  regarding  them.     And  even  as  to  such 

'  Supra. 
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carriers  as  are  prima  facie  public  or  common  carriers,  it  may- 
be shown  that  in  the  particular  instance  or  under  the  circum- 
stances of  the  case,  they  did  not  undertake  to  transport  and  are 
not  liable  as  common  carriers.  It  may  be  shown,  for  instance, 
that  the  goods  were  carried  by  the  ship  under  a  charter  party 
giving  to  the  hirer  its  whole  capacity;  in  which  event  the  owner 
would  not  be  a  common  carrier,  but  a  bailee  to  transport  as  a 
private  carrier  for  hire.^  Or  if  the  owner  employ  his  vessel  in 
his  own  business  and  exclusively  on  his  own  private  account,  and 
for  accommodation,  takes  goods  on  board  to  be  carried,  although 
it  may  be  for  hire,  he  will  not  be  deemed  a  common  carrier.' 

§  74.  Where  an  attempt  was  made  to  hold  the  owners  of  a 
steamboat  liable  for  money  or  bank  bills  delivered  to  the  clerk 
of  the  boat  to  be  carried  to  another  point  on  the  river,  it  was  said 
that  they  could  not  be  held  liable.  It  was  conceded  that  they 
were  common  carriers  as  to  goods  and  passengers,  and  while 
money  and  bank  bills  were  admitted  to  be  goods  in  a  certain 
sense  and  for  certain  purposes,  they  were  not  ordinarily  so  con- 
sidered, it  was  said,  and  the  ordinary  carrier  of  goods  could  not 
be  presumed  to  be  a  carrier  as  to  them.  And  the  question  was 
asked.  Would  the  owners  have  been  liable  to  an  action  if  the 
clerk  had  refused  to  take  the  money?  *  And,  in  several  cases  in 
which  it  appeared  that  steamboat  companies  had  been  incorpor- 
ated for  the  transportation  of  "goods,  wares  and  merchandise," 
it  has  been  held  that  the  companies  were  not  liable  for  packages 
of  money  or  bank  bills,  they  not  being  goods,  wares  or  merchan- 
dise, unless  the  liability  could  be  imposed  by  showing  that,  by 
usuage  and  custom,  the  carriage  of  such  packages  had  grown  to 
be  a  part  of  their  business.-  But  where  such  usage  is  shown, 
the  owners  of  the  boat  may  be  held  liable." 

» Lamb  v.  Pai-kraan,  i  Sprague,  343.  15  Ind.  345,  it  was  shown  to  have  been 

■•' Allen  t;.  Sackrider,  37  N.  Y.  341;  long  a  custom  for  the  clerks  of  the  boats 

Story  on  Bail.  §  501.  of  the  line  to  carry  packages  of  money 

»  Lee  V.  Burgess,  9  Bush,  652.  fiom  one  port  to  another,  without  com- 

«  Sewall  V.  Allen,  6  Wend.  346;  Citi-  pensation,  further  than  the  expectation 

zens'  Bank  v.  The  Nantucket  S.  B.  Co.  that  for  the  favor  thus  conferred,  the 

2  Story,  33.  boat  would  be  preferred  for  freight,  in 

'  Kirtland  v.  Montgomery,   i  Swan,  case  the  package  was  accompanied  by 

452 ;  Hosea  v.  McCrory,  1 3  Ala.  349.  an  order  for  goods ;  but  it  was  held  that 
In  Cincinnati,  etc.  Mail  Co.  v.  Boal, 
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§  75.  And  it  has  been  held  that  if  the  owner  of  the  goods,  by 
contract  with  a  railroad,  hire  from  it  cars  for  the  loading  and 
transportation  of  the  goods,  the  road  agreeing  to  furnish  the 
motive  power  and  the  use  of  its  road  only  in  the  transportation, 
it  will  not  be  considered  that  the  company,  in  thus  transporting 
the  goods,  does  so  in  the  capacity  of  common  carrier,  and  that 
it  will  not  be  held  liable  for  any  loss  or  damage  to  the  goods, 
under  such  circumstances,  not  occasioned  by  its  negligence.* 
This,  however,  has  been  disputed,  and  it  has  been  elsewhere 
held  that  under  such  circumstances,  the  railroad  company  is  still 
liable,  as  a  common  carrier,  for  the  safety  of  the  goods.** 


the  boat  owners  were  not  liable  for  the 
loss  of  such  packages  because  there 
was  no  fixed  or  certain  remuneration, 
nor  that  any  could  be  recovered ;  and 
because  it  did  not  appear  that  the  cus- 
tom of  carrying  such  packages  had 
grown  up  with  the  knowledge  of  the 
owners,  or  was  other  than  a  mere  ac- 
commodation usage. 

This  question  as  to  the  liability^  of 
the  owners  of  steamboats  for  money 
packages  entrusted  to  ofScers  of  the 
boat  for  carriage,  has  been  several 
times  before  tlie  supreme  court  of  Mis- 
souri, which  has  uniformly  declined  to 
hold  such  owners  liable,  because  no 
well-known  or  established  usage  for 
such  boats  to  carry  money  or  bank- 
notes for  compensation  as  was  neces- 
sary to  fix  the  liability  upon  the  own- 
ers was  proven.  In  Whitemore  f.  The 
S.  B.  Caroline,  20  Mo.  513,  the  language 
used  was  that  the  evidence  showed 
"  what  usually  appears  in  actions  of  this 
sort,  that  persons  are  willing  to  have 
their  money  carried  as  a  favor,  and  at 
the  same  time,  to  hold  the  boat  liable  for 
its  loss.  Freight  or  money  must  be 
proportioned  to  the  risk  assumed.  No 
owner  of  a  boat  would  permit  her  to 
carry  money  without  a  reward  compen- 
sating for  the  risk,  if  he  was  aware  that 
he  would  be  liable  in  the  event  of  loss. 


Persons  use  the  captains  or  clerks  of 
steamboats  to  carry  money  gratuitously, 
and  hire  is  never  heard  of  until  the 
money  is  lost,  and  then  some  person  is 
hunted  up  to  prove  that  some  time  an 
the  course  of  his  life  he  carried  money 
on  a  steamboat  for  hire,  and  this  is  show- 
ing a  usage.  If  boats  would  invariably 
charge  a  compensating  hire  for  carrying 
money,  and  this  was  universally  known, 
the  business  of  carrying  money  by 
boats  would  soon  be  at  an  end.  Per- 
sons cannot  trust  money  with  clerks, 
to  be  carried  as  a  favor,  and  afterwards, 
when  the  money  is  lost,  be  permitted 
to  show  that  it  was  to  be  transported  for 
hire.  This  thing  of  hire  is  scarcely 
ever  heard  of  but  in  the  case  of  loss ; 
and  then  to  make  the  boat  or  owner 
liable,  would  be  great  injustice.  There 
is  no  reciprocity  in  it."  And  see,  to  the 
same  effect,  Chouteau  v.  the'  S.  B.  St. 
Anthony,  16  Mo.  216,  and  20  id.  519. 

The  question  was  no  doubt  formerly 
of  much  greater  importance  than  now, 
when  so  many  other  and  safer  modes 
of  making  remittances  of  money  than 
by  steamboats  as  carriers  can  be  em- 
ployed. 

>  E.  Tenn.  etc.  R.  R.  v.  Whittle,  27 
Ga.  535;  Railroad  v.  Dunbar,  20  111. 
623;  Kimball  w.The  Railroad,  26  Vt.247. 

^  Mallory  o.  The  Railroad,  39  Barb. 
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§  76.  So,  as  we  have  seen,  the  owner  of  a  canal  boat  may 
show,  when  he  is  sued  for  the  loss  of  the  goods,  that  he  is  not 
a  common  carrier,  but  was  employed  as  a  private  carrier  for  hire 
and  that  he  is  not  therefore  liable  for  the  loss.^  And  the  ferry- 
man may  show  that  his  ferry  was  not  intended  or  used  for  pub- 
lic accommodation,  but  merely  for  convenience  of  access  to  his 
mill,  and  that  he  received  no  compensation  for  the  ferriage  ex- 
cept in  the  increase  of  his  business  as  a  miller,  which,  though  a 
benefit  incidentally  accruing,  does  not  constitute  hire  for  the  ser- 
vice nor  give  rise  to  an  obligation  to  pay  for  it.     (Ante,  §  58.) 

§  77.  Innumerable  kinds  of  goods  may  be  entrusted  to  car- 
riers; and  no  carrier  can  adapt  his  means  of  conveyance  to 
every  kind  which  may  be  ofFered.  No  one  is,  therefore,  to  be 
understood  to  be  engaged  in  the  business  universally,  in  this 
sense.  The  demands  of  commerce  and  business  have,  in  this, 
as  in  all  other  vocations,  required  a  division  of  labor,  and  the 
character  and  particular  nature  of  the  business  of  the  common 
carrier  sometimes  become  of  the  greatest  importance  in  decid- 
ing upon  the  question  of  his  liability.  The  heaviest  and  bulkiest 
freights  as  well  as  the  lightest  parcels,  from  the  product  of  the 
stone  quarry  to  the  most  delicate  fabric  of  the  factory,  seek  trans- 
portation by  the  common  carrier;  and  the  different  degrees  of  care, 
labor  and  watchfulness,  as  well  as  the  different  modes  of  con- 
veyance required  for  them,  make  it  impossible  for  him  to  adapt 
his  business  to  them  all.  And  hence,  it  by  no  means  follows 
from  the  fact  that  the  carrier  is  a  common  carrier,  that  he  can  be 
required  to  carry  aU  kinds  of  goods.  The  word  "goods,"  when 
used  in  defining  his  business,  must  be  interpreted  to  mean  such 
things  as,  from  usage  and  custom,  his  mode  of  conveyance,  his 
public  professions,  the  character  of  his  particular  trade  or  the 
manner  of  conducting  it,  he  is  to  be  fairly  understood  as  holding 
himself  out  to  the  public  as  ready  to  carry  for  hire. 

§  78.  A  ferryman,  whose  ordinary  employment  is  merely  to 
carry  passengers  and  their  baggage  across  streams,  would  not 
be  liable  for  the  loss  of  money  entrusted  to  his  servants  for  car- 
riage without  his  knowledge.     And  so  of  the  owners  of  stage 

4S8;  Hannibal  etc.  R.  R.  v.  Swift,  12        1  Fish  v.  Clark,  49  N.  Y.  122;  Beck- 
Wall.  262.  with  V.  Frisbie,  32  Vt.  559. 
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coaches,  whose  business  is  limited  to  the  transportation  of  pas- 
sengers and  their  baggage ;  and  of  the  owners  of  wagons,  en- 
gaged as  carriers  of  such  goods  as  they  are  in  the  habit  of 
carrying;  or  of  steamboats,  employed  in  the  business  of  carry- 
ing passengers  and  merchandise;  unkss  it  be  shown  that  the 
usage  of  such  carriers  has  been  to  accept  money  or  the  like  for 
carriage.  "  In  all  these  cases  the  nature  and  extent  of  the  em- 
ployment or  business  which  is  authorized  by  the  owners,  on  their 
own  account  and  at  their  own  risk,  and  which,  either  expressly 
or  impliedly,  they  hold  themselves  out  as  undertaking,  furnish 
the  true  limits  of  their  rights,  obligations,  duties  and  liabilities. 
The  question,  therefore,  in  all  cases  of  this  sort,  is:  What  are 
the  true  nature  and  extent  of  the  employment  and  business  in 
which  the  owners  hold  themselves  out  to  the  public  as  en- 
gaged?"* 

§  79.  The  goods  must  also  be  delivered  into  the  actual  custody 
of  the  carrier;  and  if  they  be  of  such  a  character  that  the  serv- 
ice which  he  is  employed  to  perform  in  respect  to  them  does 
not  require  their  actual  possession  and  no  such  actual  possession 
is  taken,  there  is  no  such  bailment  as  is  necessary  to  make  him 
a  common  carrier.  Thus,  the  owners  of  a  steamboat  employed 
ii  the  towing  of  other  boats  or  vessels  do  not  incur  the  reapon- 
sibility  of  common  carriers  as  to  the  tow.  "  It  is  a  misnomer," 
said  Bronson,  J.,  in  Wells  v.  The  Steam  Navigation  Company,^ 
"to  call  the  defendants  common  carriers,  or  carriers  of  any 
kind,  in  relation  to  the  business  of  towing  boats.  Nor  are 
they  bailees  of  any  description;  for  the  property  towed  is  not 
delivered  to  them,  nor  placed  within  their  exclusive  custody  or 
control.  It  remains  in  the  possession,  and,  for  most  purposes,  in 
the  exclusive  care,  of  the  owners  or  their  servants.  There  is  no 
bailment,  within  any  definition  of  that  term  to  be  found  in  the 
books.  But,  whether  a  bailment  or  not,  it  is  clear  that  those 
who  tow  boats  and  vessels  are  not  common  carriers  of  the 
things  towed.'" 

'  Per  Story,  J.,  in  Citizens'  Bank  v.  stated.    Thiere  are,  however,  cases  in 

The  Nantucket  S.  B.  Co.,  supra.  which  a  diflferent  view  is  taken  of  the 

9  2  Corns.  208.  character    of  the    towing  vessel.    In 

1  The  weight  of  authority  is  very  de-  Pennsylvania  and  New  York,  the  cases 

cidedly  in  favor  of  the  law  as  thus  are  numerous  and  uniform  to  the  effect 
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§  80.  For  obvious  reasons,  which  will  be  hereafter  stated, 
carriers  of  passengers  are  not  common  carriers  as  to  the  persons 
of  those  whom  they  carry.  But  the  two  employments  of  car- 
rying passengers  and  goods  are  almost  universally  cortibined  or 
engaged  in  by  the  same  carriers ;  and,  as  we  have  already  seen, 
carriers  of  passengers  become  common  carriers  as  to  the  bag- 
gage of  their  passengers.  So  that  it  may  be  said  that  no  car- 
rier is  exclusively  a  carrier  of  passengers,  the  carriage  of  the 
passenger  necessarily  implying  the  carriage  of  his  baggage,  as 
to  which  the  carrier  incurs  the  liability  of  the  common  carrier. 

§  81.  Postmasters,  mail  contractors  and  mail  carriers,  as  has 
been  often  decided,  are  not  common  carriers  as  to  such  things 
as  may  be  sent  and  carried  through  the  mails.  Their  contracts 
are  with  the  government  and  not  with  the  individuals  who  de- 
rive the  benefit  from  their  services.  They  act  in  the  character 
of  public  agents  and  not  as  carriers  for  hire,  and  it  has  been  said 
that  there  is  no  analogy  between  such  agents  and  the  common 


that  towing  vessels  are  not  common 
carriers  as  to  the  tow,  but  incur  only  the 
responsibility  of  ordinary  bailees  for 
hire.  Hayes  v.  Millar,  77  Penn.  St.  238; 
Brown  v.  Clegg,  63  id.  ji ;  Leonard  v. 
Hendrickson,  18  id.  40;  Hayes  v.  Paul, 
51  id.  134;  Merrick z;.  Brainard,  38  Barb. 
574;  The  Arctic  Fire  Ins.  Co.  f.  Aus- 
tin, 54  id.  559;  Alexander  v.  Green,  3 
Hill,  9;  7  id.  533;  Caton  v.  Rumnej', 
13  Wend.  3S7;  Wells  v.  Steam  Nav. 
Co.  2  Com.  204;  4  Seld.  375. 

This  position  is  sustained  by  many 
authorities  elsewhei-e.  The  Steamer 
New  Philadelphia,  i  Black.  62;  The 
Steamer  Webb,  14  Wall.  406 ;  The  Lyon, 
I  Brown's  Adm.  59;  The  Stranger,  id. 
281 ;  The  Oconto.  5  Biss.  460;  The  Mer- 
rimac,  2  Sawyer,  5S6;  Sproul  v.  Hem- 
mingway,  14  Pick,  i ;  The  Pennsylvania 
etc.  Nav.  Co.  v.  Dandridge,  8  Gill  &  J. 
248;  The  Steamboat  Angelina  Corning, 
1  Ben.  109;  The  Princeton,  3  Blatch,  54; 
Abbey  v.  Str.  Stephens,  22  How.  Pr. 
78;  The  Neaffie,  i  Abb.'U.  S.  Rep. 
465;  Brawley  v.  Watson,  2  Bond.  356; 


Story  on  Bail.  §  496;  The  Quickstep,  9 
Wall.  665 ;  Wooden  v.  Austin,  51  Barb. 
9;  The  Margaret,  94  U.  S.  494. 

This  is  also  the  law  of  the  English 
courts.  Symonds  v.  Pain,  6  Hurl.  &  N. 
709;  The  Minnehaha,  t  Lush.  335; 
The  Julia,  14  Moore  P.  C.  210. 

But  the  question  has  been  settled  the 
other  way  in  Louisiana.  Bussey  v.  The 
Trans.  Co  24  La.  An.  165;  Smith  v. 
Pierce,  i  La.  350.  And  opinions  fa- 
vorable to  this  view  of  it  have  been  ex- 
pressed in  White  v.  Mary,  6  Cal.  462 ; 
Walston  V.  Myers,  5  Jones,  N.  C.  174; 
and  by  Chancellor  Kent  in  2  Com.  599. 

In  Ashmore  v.  The  Steam  Towing 
Co.  4  Dutcher,  iSo,  the  court  was  di- 
vided upon  the  question. 

Where  the  employment  consists  in 
towing  for  short  distances,  without  tak- 
ing the  exclusive  control  or  possession 
of  the  tow,  it  would  seem  to  be  plain 
that  it  could  not  have  entered  into  the 
contemplation  of  the  parties  that  such 
an  extraordinary  liability  as  that  of  the 
common  carrier  should  attach  to  the 
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carrier.'  Nor  can  telegraph  companies  be  considered  as  com- 
mon carriers,  although  the  attempt  has  been  repleatedly  made  to 
put  them  upon  the  same  footing  as  to  liability  for  miscarriage.'' 


towing  vessel.  But  where  the  absolute 
control  and  management  of  the  tow  is 
given  to  it,  especially  if  for  a  long  voy- 
age, as  is  frequently  the  case  with 
barges  and  other  river  craft  upon  our 
western  rivers,  the  towing  steamer  be- 
ing in  such  a  case  solely  responsible 
for  the  management  of  its  tow,  it  wovild 
seem  to  be  a  question  of  considerable 
doubt  whether  the  towing  vessel  should 
not  be  held  liable  as  a  common  carrier. 
This  distinction  was  noticed  in  Bussey 


■V.  The  Trans.  Co.,  and  in  Ashmore  v. 
the  Trans.  Co.  supra. 

'Story  on  Bail.  §  463;  Schroyer  v. 
Lynch,  8  Witts,  453;  Dunlop  v.  Mun- 
roe,  7  Cranch,  242 ;  Conwell  v.  Voor- 
hees,  13  Ohio,  523;  Wiggins  v.  Hatha- 
way, 6  Barb.  632;  Lane  v.  Cotton,  i 
Ld.  Raym.  646. 

'  Leonard  xi.  The  Telegraph  Co.  41 
N.  Y.  544;  Tyler  v.  The  West.  U.  Tel. 
Co.  60  111.  421;  Breese  v.  The  U.  S. 
Tel.  Co.  48  N.  Y.  132. 
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CHAPTER  III. 

DELIVERY  TO  THE  CARRIER. 

§  82.  The  delivery  must  be  complete.  The  duties 
and  obligations  of  the  common  carrier  with  respect  to  the  goods 
commence  with  their  delivery  to  him ;  and  this  delivery  must  be 
complete,  so  as  to  put  upon  him  the  exclusive  duty  of  seeing  to 
their  safety.  The  law  will  not  divide  the  duty  or  the  obligation 
between  the  carrier  and  the  owner  of  the  goods.*  It  must  rest 
entirely  upon  the  one  or  the  other ;  and  until  it  has  become  imposed 
upon  the  carrier  by  a  delivery  and  acceptance,  he  cannot  be  held 
responsible  for  them.  They  must  be  delivered  to  the  carrier 
himself,  or  to  some  agent  of  his,  authorized  to  receive  them  on 
his  behalf.  The  mere  deposit  of  them  in  the  yard  of  an  inn 
from  which  the  carrier  starts,  without  leaving  them  in  charge  of 
some  servant  of  the  carrier,  is  not  sufKcient.*  Nor  will  it  be 
enough  for  the  owner  to  put  them  into  the  carrier's  vehicle 
without  his  knowledge.^  They  must  be  put  into  the  actual  cus- 
tody of  the  carrier  or  of  his  servants.  Thus,  where  the  owner 
of  the  goods,  having  previously  given  notice  to  a  railroad  ardent 
of  his  intention  to  send  the  goods  and  having  paid  him  the 
freight,  sent  them  by  his  servant  to  the  4epot,  where  they  were 
put  upon  the  railroad  platform  and  the  attention  of  the  bag- 
gageman called  to  them,  but  no  notice  given  to  the  freight 
agent,  it  was  held  that  there  had  been  no  delivery  and  that  the 
railroad  company  was  not  liable  for  damage  done  to  them  by  a 
passing  train.^ 

§83.  But  may  be  to  agent,  who  acts  by  the  au- 
thority OF  THE  CARRIER.  But  in  Rogcrs  V.  The  Railroad,' 
the  owner  of  a  trunk  sent  it  to  the  defendants'  depot  by  an 

'  Bririd  v.  Dale,  8  Car.  &  P.  207.  "Leigh  v.  Smith,  i  Car.  &  P.  638. 

"  Selwaj  V.  Hollowaj',  :  Ld.  Raym.        *  Grosvenor  v.  The  R.  R.,  39  N.  Y.  34. 
461  Buckman  v.  Levi,  3  Camp.  414.  «  2  Lans.  269. 
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expressman,  who  placed  it  within  the  inclosure  of  the  depot 
beside  the  baggage  crate,  which  was  locked,  and  then  went 
into  the  ticket  office  and  informed  the  ticket  agent  of  the  fact, 
who  replied,  ".all  right;"  and  it  was  held  that  the  case  should 
have  gone  to  the  jury  upon  the  question  of  delivery,  the  court 
saying  that  it  was  enough  to  establish  a  delivery,  in  the  first 
instance,  to  prove  that  a  person,  acting  as  the  agent  of  the 
company,  received  and  accepted  the  property  for  transportation, 
even  if  there  should  be,  in  fact,  another  person  having  charge 
of  the  business  of  receiving  freight.  "  The  ticket  agent,"  said 
the  court,  "  was  apparently  in  charge  of  the  depot.  The  com- 
pany which  sanctions  his  employment  and  thus  holds  him  out 
to  the  world  as  its  agent  is  not  at  liberty  to  repudiate  his  acts." ' 

§  84.  Delivery  to  one  of  the  crew  or  deck  hands  of  a  steam- 
boat is  not  a  good  dehvery  although  made  upon  the  boat,  and 
will  not  bind  the  owner  of  the  boat  as  a  carrier.  Where  the 
goods  were  taken  on  board  and  put  down  by  a  porter  in  a  cer- 
tain spot  by  direction  of  one  who  was  a  deck  hand  employed 
to  sweep  the  deck,  and  it  was  proven  that  the  clerk  of  the  boat 
was  the  only  authorized  person  to  receive  freight  and  give  re- 
ceipts for  it,  a  majority  of  the  court  were  of  the  opinion  that,  as 
the  deck  hand  was  not  the  agent  of  the  boat  for  the  purpose  of 
receiving  freight,  the  owners  had  incurred  no  liability.  But 
some  of  the  judges  were  of  a  different  opinion,  upon  the  ground 
that  the  porter  had  a  right  to  presume  that  the  deck  hand  had 
been  left  in  charge  by  the  proper  officers  of  the  boat.'  And,  in 
another  case,  it  was  held  that  to  make  a  delivery  to  a  deck  hand 
good  as  against  the  owners  of  the  boat,  it  must  be  shown  that 
he  was  authorized  to  receive  freight  or  that  it  was  delivered  to 
him  in  pursuance  of  some  special  contract  or  usage.' 

§  85.  Passenger  retaining  custody  of  baggage.  If 
the  owner,  traveling  as  the  carrier's  passenger,  retain  the 
custody  of  his  baggage  instead  of  delivering  it  to  the  carrier 
or   his    servant,  he   thereby   assumes  the    responsibiHty,   and 

'  A  passenger  upon  a  railroad  train  is  be  made  of  his  baggage.      Ouimit  v. 

justified  in  reg?.rding  the  man  whom  Henshaw,  35  Vt.  605. 

he  sees  handling  the  baggage  as  the  '  Trowbridge  v.  Chapin,  23  Conn.'>;95, 

agent  of  the  company  and  in  giving  a  Ford  f.  Mitchell,  21  Ind.  54.    And 

him  directions  as  to  the  disposition  to  see  Leigh  v.  Smith,  i  Car.  &  P.  638. 
S 
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cannot  hold  the  carrier  liable  for  the  loss  of  it  unless  the  loss 
should  occur  from  the  negligence  or  fault  of  the  carrier;  in 
which  event  he  would  be  liable,  not  as  a  common  carrier,  but 
as  an  ordinary  bailee  for  hire.  As  where  the  passenger  placed 
his  overcoat  upon  his  seat  in  the  cars  instead  of  delivering  it  to 
'  a  servant  of  the  company,  ^nd  forgot  to  take  it  with  him  when 
he  left  the  car,  and  it  was  stolen,  it  was  held  that  the  railway 
company  was  not  liable  for  the  loss.''  Or,  if  being  a  passenger 
upon  a  steamboat,  he  retain  the  possession  of  his  baggage,  the 
carrier  cannot  be  made  responsible  for  the  loss." 

§  86.  In  such  cases,  the  owner,  so  far  from  having  made  de- 
livery to  the  carrier,  has  purposely  withheld  it.  He  has  not 
trusted  the  carrier,  and  where  there  has  been  no  trust  reposed, 
there  can  be  no  liability.  For  trust  is  the  very  basis  of  the  lia- 
bility; and  it  has  been  expressly  held  that  if  the  owner  of  the 
goods  especially  undertake  to  watch  them,  and,  refusing  to  place 
confidence  in  the  carrier,  send  his  own  servant  along  in  charge 
of  them,  and  the  carrier  is  thereby  induced  to  neglect  his  usual 
precaution,  this  negatives  a  bailment  and  no  liability  will  exist.' 
But  the  owner  may  accompany  the  goods  and  have  an  eye 
upon  them,  or  he  may  send  his  servant  with  them  to  look  after 
them;  but  the  carrier  must  have  the  entire  custody  and  control 
of  them.     Otherwise,  he  will  not  be  liable  for  their  safety.* 

§87.  Place  at  which  delivery  must  be  made. — But 
it  is  not  necessary  in  all  cases  to  make  the  delivery  to  the 
carrier  at  the  place  appointed  by  him,  or  at  his  office  or  place  of 
business,  provided  the  delivery  be  made  to  a  person  Avho  is 
authorized  to  receive  the  goods.  Delivery  to  the  agent  of  a 
stage  company  has,  consequently,  been  held  good  although  not 
made  at  the  office  of  the  company.^  But  delivery  to  the  driver, 
not  at  the  company's  office  and  without  notice  to  it  and  without 

'  Tower  v.  The  Railroad,  7  Hill,  47.        •'Robinson  v.  Dunmore,  2  Bos.  &  P. 

'Cohen  V.  Frost,  2  Duer,  335.  416;  HoUister  v.    Nowlen,    19  Wend. 

This   subject  of  the  liability  of  the  234;  Willoughby  w.  Horridge,  74  Eng. 

carrier  for  the  passenger's  baggage  will  C.    L.  R.  742;  Brind  v.  Dale,  8  Car. 

be  more  particularly  treated  of  here-  &  P.   207;   Cohen  v.  Frosty  2  Duer, 

after.    Chap.  XII.  335. 

'East  India  Company  v.  Pullen,   2        « Phillips  v.  Earle,  8  Pick.  182. 
Strange,  690. 
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its  assent,  has  been  held  not  to  be  a  good  delivery,  the  driver 
not  being  the  authorized  servant  of  the  company  for  that  pur- 
pose.* It  may  be  shov^rn,  however,  that  such  was  the  usage 
known  to  the  company  and,  recognized  by  it.  And  the  driver 
of  a  coach  may  make  the  company  liable  as  a  common  carrier 
for  the  baggage  of  a  passenger  taken  on  anywhere  upon  the 
route.  And  where  the  conjpany  is  a  carrier  of  goods  as  well 
as  of  passengers,  he  may  receive  such  goods  for  carriage  at  any 
point  upon  the  route  at  which  there  is  no  office  or  agent;  for,  in 
the  absence  of  express  directions  to  the  contrary  known  to  the 
owner  of  the  goods,  the  law  will  imply  the  authority.  But 
the  delivery,  if  made  away  from  the  office  or  place  of  busi- 
ness of  an  express  company,  must  be  made  to  an  agent  and 
not  to  an  agent^s  assistant  or  clerk  temporarily  appointed  by 
him.  Such  an  assistant,  it  is  said,  may  officiate  for  the  agent  at 
his  office,  and  his  receipt  will  be  valid  even  in  the  absence  of 
the  agent,  because  that  would  be  a  delivery  at  the  office  or  at  the 
appointed  place  of  business  of  the  principal;  but  such  a  delivery 
out  of  the  office  or  away  from  it  would  be  unauthorized  and 
would  not  bind  the  principal.^ 

§88.  Must  be  for  immediate  transportation.  The 
delivery  must  be  to  the  carrier  or  his  agent  for  immediate  trans- 
portation ;  for  if  the  goods  be  delivered  to  him  to  be  stored  by 
him  for  a  certain  time,  or  until  the  happening  of  a  certain  event, 

1  Blanchard  v.  Isaacs,  3  Barb.  38S.  ble  for  the  acts  of  his  agent  performed 

*  Cronkite  v.  Wells,  32   N.  Y.  247.  within  the  scope  of  the  apparent  au- 

And  see  Southern  Ex.  Co.  v.  Newby,  thority  which  the  principal  allows  him 

36  Ga.  635.  to  assiime. 

But   in   Whitbeck   v.   Schuyler,    44  Where,   however,   a   shipment    was 

Barb.  469,  delivery  of  a  trunk  to  the  made  upon  a  steamboat  to  be  carried 

captain  of  a  steamboat  was  held  suffi-  to  the  terminus  of  a  distant  railroad 

cient,  although  the  company  to  which  for  further  transportation,  and  it  was 

the  boat  belonged  had  an  agent  in  the  lost  by  the  steamboat,  it  was  held  in  a 

same  place,  whose  business  it  was  to  suit  against   the  road   that  the  claim 

make    contracts    for   freight,    and    al-  that  the  boat  was  the  agent  of  the  road 

though  it  was  shown  that  the  captain  must  be  distinctly  proven,  and  it  was 

was  only  to  navigate  the  boat,  it  not  ap-  intimated  that  it  was  doubtful  whether 

pearing  that  the  shipper  had  knowl-  the  road  could  constitute  an  agency  so 

edge  of  such  an  arrangement ;  and  the  foreign  to  the  purposes  of  its  incorpora- 

decision  was  put  upon  the  ground  that  tion.     Missouri  Coal  Co.  v.  the  Han. 

the  principal  should  be  held  responsi-  etc.  R.  R.,  35  Mo.  84. 
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or  until  something  further  is  done  to  prepare  them  for  transpor- 
tation, or  until  further  orders  are  received  from  the  owner,  the 
carriter  becomes  a  mere  depositary  or  bailee  until  the  appointed 
time  has  expired,  or  the  other  contingency  happened  upon  which 
the  carriage  is  to  commence,  or  until  further  orders  have  been 
given,  as  the  case  may  be;  for  nothing  could  be  more  unjust 
than  to  permit  the  owner  of  the  goods  to  impose  upon  a  mere 
depositary  or  warehouseman,  whether  he  has  yet  become  related 
to  the  goods  as  carrier  or  not,  the  extremely  hazardous  respon- 
sibility of  the  common  carrier  so  long  as  it  might  suit  his  in- 
terest or  convenience  to  do  so.  But  the  moment  such  orders  are 
given  or  such  other  conditions  are  fulfilled,  the  carrier  having 
accepted  them  with  that  understanding,  his  duties  and  responsi- 
bilities as  carrier  begin.* 

§  89.  But  if  the  delivery  be  made  at  the  warehouse  or  other 
place  of  business  of  the  carrier  for  as  early  transportation  as 
can  be  made  in  the  course  of  the  carrier's  business,  and  subject 
only  to  such  delays  as  may  necessarily  occur  in  awaiting  the 
departure  of  trains,  vessels,  or  other  vehicles  of  transportation, 
or  from  the  performance  of  prior  engagements  by  him,  he  be- 
comes, the  moment  the  delivery  is  made,  a  carrier  as  to  the 
goods,  and  his  responsibility  as  such  at  once  attaches.'  And 
the  general  and  well-  settled  rule  is,  that  the  liability  of  the  com- 
mon carrier  commences  whenever  and  as  soon  as  the  goods 
have  been  delivered  to  and  accepted  by  him  solely  for  transpoi-- 
tation,  although  they  may  not  be  put  immediately  in  itinere  but 
are,  at  first,  for  his  own  convenience  and  preparatory  to  the 
voyage  or  journey  for  which  they  are  intended,  temporarily  de- 
posited in  his  wharf  or  storeroom.  In  such  cases,  the  deposit  is 
a  mere  accessary  to  the  carriage  and  does  not  postpone  his  lia- 
bility as  common  carrier  to  the  time  when  they  shall  be  actually 
put  in  motion  towards  their  place  of  destination.'  And  a  de- 
livery to  the  carrier  with  the  name  and  address  of  the  consignee 
marked  upon  the  goods  is,  in  the  absence  of  some  directions 

■  Ante,  §  63.  R.  R,  v.  Shurtz,  7  Mich.  515- 

8 Clark  V.  Needles,  2^  Penn.  St.  33S:  'Fitchburg,  etc.  R.  R.  v.  Hanna,  6 

Blossom  V.  Griffin,  3  Kern.  569;  Wade  Gray,  539;  Story  on  Bail.  §§  534,  536; 

V.  Wheeler,  47   N,  Y.  65S;  Michigan  Rogers  v.  Wheeler,  52  N.  Y.  262. 
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or  agreement  otherwise,  equivalent  to  an  express  direction  to 
transport  them  to  such  consignee  at  once,  and  the  reception 
of  the  goods  under  such  circumstances,  imposes  upon  him, 
immediately,  the  obligation  to  forward  forthwith,  and  the  re- 
sponsibility of  a  common  carrier,'  unless  the  habitual  course 
of  dealing  between  the  parties  has  been  otherwise.  And  so, 
after  the  relation  of  carrier  to  the  goods  has  become  estab- 
lished by  their  delivery  to  him  for  immediate  transportation, 
it  may  be  changed  to  that  of  warehouseman  by  subsequent 
orders  by  the  owner  to  delay  the  forwarding  of  them.  Thus, 
where  the  goods  had  been  delivered  to  the  railroad  company  for 
shipment,  and  they  were  loaded  upon  its  cars  for  that  purpose 
and  were  about  to  be  started,  but  the  company  was  then  re- 
quested by  the  owner  to  wait  until  he  could  see  the  party  to 
whom  he  had  sold  them,  which  request  was  complied  with;  and 
the  next  day  the  goods,  while  being  so  detained,  caught  on  fire 
and  were  damaged,  it  was  held  that  from  the  moment  the  re- 
quest was  made  to  detain  the  goods  the  liability  of  the  company 
was  as  warehousemen  only.' 

■  §90.  Constructive  delivery.  But,  while  it  is  the  im- 
doubted  general  rule  that  the  delivery,  to  bind  the  carrier,  must 
be  made  either  to  him  or  to  some  one  with  authority  from  him, 
or  who  may  be  rightfully  presumed  to  have  such  authority,  it  is 
not  to  be  understood  that  it  is  not  subject  to  such  conventional 
arrangements  between  the  parties  as  they  may  choose  to  make 
in  regard  to  the  mode  of  delivery,  or  that  it  may  not  be  varied 
by  usage,  or  by  a  particular  course  of  deahng  between  them. 
They  may  make  such  stipulations  upon  the  subject  as  they  see  fit, 
and  when  such  stipulations  are  made,  they,  and  not  the  general 
law,  are  to  govern.  If,  therefore,  the  parties  agree  that  the  goods 
may  be  deposited  for  transportation  at  any  particular  place  and 
without  an  express  notice  to  the  carrier,  such  deposit  will  be  a 
sufficient  delivery;  and  proof  of  a  constant  and  habitual  practice 
and  usage  of  the  carrier  to  receive  the  goods,  when  they  are 
deposited  for  him  in  a  particular  place,  without  special  notice  of 

'Whitbeck  «.  Holland,  45  N.  Y.  13;        ^The  St.  Louis,  etc.  R.  R.  v.  Mont- 
Shelton  v.  Merchants'  Des.  Trans.  Co.,     gomery,  39  111.  335. 
36  N.  Y.  S.C,S27;  S.  C.  i<i  N.  Y.  258. 
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such  deposit,  is  sufficient  to  show  a  public  offer  by  the  carrier  to 
receive  goods  in  that  mode,  and  to  constitute  an  agreement  be- 
tween the  parties,  by  which  the  goods,  when  so  deposited,  shall 
be  considered  as  delivered  to  him,  without  any  further  notice. 
Such  a  practice  and  usage  are  tantamount  to  ah  open  declara- 
tion, a  public  advertisement  by  the  carrier,  that  such  a  delivery- 
should,  of  itself,  be  deemed  an  acceptance  by  him ;  and  to  per- 
mit him  to  set  up,  against  those  who  had  been  thereby  induced 
to  omit  it,  the  want  of  the  formaUty  of  an  express  notice,  which 
had  been  thus  waived,  would  be  sanctioning  injustice  and  fraud. 
As  where,  for  instance,  the  delivery  was  upon  a  private  wharf 
or  dock,  used  exclusively  by  the  carrier,  and  upon  which  it  had 
been  its  custom  and  constant  usage  to  receive  goods  left  there 
for  transportation  by  it,  such  a  deposit,  in  the  usual  and  accus- 
tomed manner,  would  be  constructive  notice,  and  would  be  re- 
garded as  a  sufficient  dehvery,  though  the  goods  were  not  left  in 
charge  of  any  of  its  servants.^ 

§  91.  And  so,  where  the  plaintiff  sent  her  trunk,  properly 
labeled  with  her  name  and  destination,  to  the  depot  of  the  com- 
pany, during  business  hours  in  the  evening,  intending  to  take 
passage  on  its  train  the  next  morning,  and  the  company's  em- 
ployees being  at  supper,  the  drayman  put  the  trunk  down  in  the 
waiting  room  without  notice  to  any  of  them,  as  he  had  often 
done  before,  which  was  proven  to  have  been  a  custom  with  pas- 
sengers intending  to  leave  by  the  morning  trains,  it  was  held 
that  when  the  trunk  was  thus  deposited  it  was  at  the  risk  of 
the  company,  and,  it  having  been  burned  during  the  night,  the 
company  was  held  liable.  "  That  the  delivery  may  be  made  at 
the  proper  place  of  receiving  such  baggage,  under  the  express 
assent  or  authority  of  the  carrier,  without  notice  to  its  employees, 
wiU  not,  we  presume,  be  disputed,"  said  the  court.  "It  is 
equally  clear,  upon  principle,  that  this  assent  may  be  presumed 
from  the  course  of  business  or  the  custom  of  the  carrier.  Upon 
evidence  of  this  character,  contracts,  based  upon  business  trans- 
actions, are  constantly  established.  *  *  *  There  was  evi- 
dence tending  to  show  a  course  of  business  on  the  part  of  the 
defendant,  a  custom,  to  receive  baggage  left  at  the  station  house, 

'  Merriam  v.  The  Railroad,  20  Conn.  354;  Converse  ri-Trans.  Co.  33  Conn.  166. 
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as  in  this  case,  without  notice  to  defendants'  servants.  Upon 
evidence  of  this  character,  it  was  proper  that  the  facts  should 
have  been  left  to  the  determination  of  the  jury,  whether  there 
had  been  a  delivery  of  the  property  within  the  rules  above  an- 
nounced,—  whether  a  course  of  business,  a  custom,  had  been 
established,  to  the  effect  that  a  delivery  of  baggage  at  the  station 
house,  without  notice,  was  regarded  by  defendant  as  a  delivery 
to  its  servants,  and  whether  plaintiff's  trunk  was  received  under 
this  custom." '  And  upon  a  second  appeal  to  the  same  court, 
in  the  same  case,  from  a  verdict  and  judgment  in  the  inferior 
court  in  favor  of  the  plaintiff  for  the  value  of  her  trunk,  after 
the  case  had  been  sent  back  for  a  retrial  upon  this  view  of  the 
law,  the  court  held  that  the  jury  was  fuUy  justified  in  finding 
that  there  was  a  delivery  of  the  trunk  to  the  company  and  an 
acceptance  by  it,  and  the  judgrrient  was  affirmed.^ 

§  92.  But  where  the  proof  was  of  a  delivery  upon  a  boat  of 
his  trunk  by  one  intending  to  become  a  passenger  and  it  was 
shown  that  this  was  the  customary  mode  for  the  delivery  of  the 
baggage  of  passengers,  but  that  this  usage  existed  only  as  to 
baggage  and  not  as  to  ordinary  freight,  it  was  held  that  the 
plaintiff  could  not  recover  for  the  loss  of  his  trunk  from  the  own- 
ers of  the  boat,  inasmuch  as  he  had  not  accompanied  it  upon  the 
boat  as  a  passenger  and  had  not  become  under  the  circumstances 
the  boat's  passenger  at  all.  And  while  it  was  admitted  that  a 
constructive  delivery  without  notice  might  bind  the  carrier  as  to 
both  baggage  and  freight  when  the  usage  was  clearly  proven, 
no  such  usage  being  shown  in  this  case  as  to  freight,  which  the 
trunk  without  its  owner  was  to  be  considered,  there  had  been  no 
delivery  and  the  owners  of  the  boat  were  consequently  not  re- 
sponsible.^ But  it  was  decided  in  a  leading  case  upon  this 
branch  of  the  law,  that  although  according  to  the  usual  custom 
and  understanding  of  the  parties,  delivery  on  the  dock  by  or  near 
the  boat  might  be  sufficient,  it  must,  in  order  to  bind  the  carrier 
and  make  hini  responsible  for  them,  be  accompanied  by  express 
notice  to  him ;  and  the  defendant  being  informed  that  there  were 
four  boxes  only,  which  he  took  on  board,  could  not  be  held  re- 

'Green  v.  The  Railroad,  38  Iowa,  ^^  Green  -z;.  The  Railroad,  41  id.  410. 
100.  'Wright  V.  CaWwell,  3  Mieh.  51, 
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sponsible  for  more,  although  five  boxes  had  been  really  deposited 
on  the  dock  for  his  boat,  he  having  been  informed  that  there 
were  only  four.' 

§  92-  ^nd  it  must  be  admitted  that  the  doctrine  of  construct- 
ive delivery  without  notice  to  the  carrier  is  one  which  should  be 
applied  with  great  caution.  It  is  undoubtedly  competent  for  him 
to  bind  himself  by  such  a  delivery  either  by  his  express  agree- 
ment that  a  deposit  of  goods  at  a  particular  place  shall  be  a  valid 
delivery  to  him,  or  by  so  advertising  it  to  the  public,  or  by  a  well 
known  and  established  custom  to  receive  the  goods  in  that  way, 
which  would  perhaps  be  as  binding  upon  him  as  to  persons  who 
had  acted  upon  the  notice  or  the  usage  as  an  express  agreement; 
and  cases  may  arise  in  which  the  usage  and  course  of  dealing 
between  the  parties  should  imdoubtedly  have  that  effect.  But, 
certainly,  to  do  so  they  should  be  shown  to  have  existed  and  to 
have  been  uniformly  acted  upon  by  the  parties,by  the  most  satis- 
factory proof  and  for  a  sufficient  length  of  time  to  have  become 
an  established  usage,  tantamount  to  an  agreement  to  that  effect 
or  to  a  declaration  to  the  public  that  a  delivery  in  accordance 
with  the  usage  vrill  be  deemed  an  acceptance  by  him  for  the 
purpose  of  the  transportation ;  and  perhaps  it  should  be  shown 
that  a  reliance  upon  the  prexaous  coxirse  of  dealing  or  the  usage 
or  the  notice  had  controlled  the  action  of  the  shipper  in  the  par- 
ticular instance.  But  few  cases  are  to  be  found  in  which  the 
rule  has  been  applied,  and  it  is  to  be  presumed  tliat  such  in- 
stances will  not  be  of  frequent  occurrence. 

§  94.  When  the  delivery  becomes  complete.  The  en- 
tire responsibility  for  the  safety  of  the  goods  being  shifted  from 
the  owner  to  the  common  carrier  as  soon  as  the  delivery  is  made, 
it  frequently  becomes  a  question  of  the  greatest  importance  and 
of  great  nicety  to  determine  at  what  instant  of  time  such  delivery 
becomes  complete;  for,  as  we  have  seen,  until  the  entire  and 
exclusive  custody  of  them  has  been  given  to  the  cai-rier  no  re- 
sponsibility rests  upon  him  in  that  character.  The  most  that  can 
be  said  generally  upon  this  subject  isjthat  a  tender  of  the  goods 
being  made  to  the  carrier,  his  liability  for  their  safety  as  carrier 

>  Packard  v.  Getman,  6  Cowen,   757.    em  Express   Compan3-,  51   Ala.  481,' 
And  see  also  O'Bannon  v.  The  South-    Buckman  v.  Levi,  3  Camp.  414. 
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arises  eo  instanti  with  his  acceptance  of  them.  The  difEcvilty 
lies  in  applying  the  law  in  such  cases  and  not  in  its  statement; 
that  is,  in  determining  in  the  particular  instance  exactly  at  what 
time  the  circumstances  show  the  acceptance  to  have  taken  place. 
To  effect  a  delivery  to  the  carrier  there  must  be,  either  actually 
or  in  legal  effect,  a  cpmplete  surrender  to  him  of  possession  and 
custody,  and  as  a  consequence,  all  control  over  the  goods  must 
be  abandoned  by  the  owner  until  the  purpose  of  the  bailment  has 
been  accomplished;  and  until  this  has  been  done  it  cannot  be 
said  that  the  carrier  has  assumed  any  responsibility  for  them  as 
carrier. 

§  95.  Delivery  to  a  ship  or  vessel  is  complete  as  soon  as  the 
master,  mate  or  any  other  agent  of  the  owner  receives  the  goods ; 
and  they  may  be  received  upon  the  ship,  on  the  wharf,  on  the 
beach  or  at  a  warehouse,  or  at  any  other  place  at  which  an  agent 
duly  authorized  may  agree  to  receive  them;  and  in  all  such  cases 
the  liability  of  the  master  and  owners  as  carriers  commences  at 
the  moment  of  such  acceptance.*  It  has  been  decided  in  a  great 
number  of  cases  that  it  is  not  necessary  that  the  goods  should  be 
taken  on  board  in  order  to  fix  the  liability  of  common  carriers 
upon  the  owners.  Where  a  receipt  had  been  given,  and  before 
the  goods  had  been  put  on  board,  a  violent  storm  arose  causing 
the  tide  to  rise  to  an  unusual  height  so  as  to  flood  the  warehouse 
in  which  they  had  been  placed,  whereby  they  were  damaged, 
and  it  was  held  that  "  after  the  defendants  had  receipted  for  the 
merchandise  it  was  as  much  at  their  risk  as  if  it  had  been  on 
board  the  vessel."^  And  taking  them  upon  a  barge  or  lighter, 
by  direction  of  the  ship's  agent,  to  be  conveyed  to  the  ship,  con- 
stitutes a  good  delivery  to  the  ship.  Where  a  vessel  drawing  so 
inuch  water  that  it  could  not  come  to  the  wharf  to  take  on  cotton 
which  it  had  contracted  to  carry,  was  obliged  to  employ  a  light- 
erman to  convey  the  cotton  to  her,  who  gave  his  own  receipt  for 
it,  it  was  held  that  the  liability  of  the  ship  and  owners  attached 
as  soon  as  the  cotton  was  loaded  upon  the  lighter.^    And  where 

'Story  on  Bail,  §   534;   Abbott  on  ^'&vX)sXe.j    v.  The    Naumkeag,   etc. 

Shipping,  ch.  3  §  3.  Company,  24    How.  386;   The   Bark 

2  Greenwood  v.  Cooper,  10  La.  An.  Edwin,  i  Sprague's  Dec.  477. 
796. 
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an  ocean  steamer  could  not  reach  the  port  to  take  passengers 
and  freight  on  board,  and  her  agent  at  the  port  employed  a 
steamboat  to  take  them  down  the  river  to  the  steamer,  it  was 
held  that  the  freight  was  delivered  to  the  steamer  as  soon  as  it 
was  put  on  board  the  steamboat  or  delivered  to  its  agents  for  the 
purpose  of  being  conveyed  to  the  steamer.'  And  the  ship  and 
owners  become  responsible  for  the  freight  from  the  time  of  its 
delivery,  although  no  receipt  or  bill  of  lading  be  made  out  or 
signed  for  it  until  after  the  loss  has  occurred.^ 

§  ^,  Delivery  of  freight  is  usually  made  to  railroads  and  ex- 
press companies  at  offices,  warehouses  or  stations  which  they 
have  established  for  that  purpose.  And  except  in  rare  cases, 
resting  upon  peculiar  and  exceptional  grounds  as  we  have  seen, 
notice  must  be  given  to  the  proper  servant  or  agent  of  the  com- 
pany before  the  delivery  will  be  complete.  But  if  such  agent 
become  informed  of  the  fact  in  any  way,  such  knowledge  will  be 
as  effectual  to  bind  the  company  as  express  notice  to  him.  Nor 
is  it  always  essential,  as  has  been  shown,  that  the  notice  should 
be  given  to  one  who  is  an  actual  agent  for  the  purpose  of  accept- 
ing the  goods.  For  if  the  notice  is  given  to  one  who  is  placed 
by  the  carrier  in  such  a  situation  that  those  who  come  to  deliver 
their  goods  for  carriage  have  a  right  to  presume  that  he  is  such 
an  agent  or  has  authority  to  accept  them  on  behalf  of  the  carrier, 
it  is  sufficient.  Nor,  as  we  have  also  seen,  is  it  always  necessary 
that  the  delivery  should  be  made  at  the  office,  warehouse,  station 
or  other  place  appointed  or  designed ,  for  the  delivery  of  goods 
and  generally  used  for  that  purpose ;  but  it  may  be  made  wher- 
ever the  proper  agent  may  agree  to  accept  it.  The  agent  may 
however  refuse  to  accept  the  goods  at  unusual  places  or  away 
from  the  office  or  station  appointed  for  the  purpose ;  but  if  he  do 
accept,  no  matter  where,  his  company  will  become  liable  unless 
it  be  done  under  such  circumstances  as  would  implicate  the  ship- 
per iri  an  attempt  to  defraud  it.'  And  such  acceptance  away 
from  the  usual  place  for  receiving  goods  for  carriage,  or  at  any 
unusual  place,  muct  be  by  some  agent  whose  business  it  is  to  re- 
ceive the  goods  for  that  purpose,and  not  by  one  who  is  employed 

>  The  Oregon,  Deady  R.  179.  s  Cronkite  v.  Wells,  32  N.  Y.  247. 

» Snow  V.  Caruth,  i  Sprague's  Dec.  324. 
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for  an  entirely  different  object;^  and  must  be  consistent  with  the 
general  objects  and  business  of  the  company.'' 

§  97.  Nor  can  the  owner  of  the  goods  require  such  carriers 
to  stop  anywhere  except  at  their  regular  offices  or  stations  to 
take  on  his  goods;  and  even  when  the  conductor  of  a  freight 
train  had  promised  to  stop  his  train  and  take  on  the  plaintiff's 
goods,  relying  on  which  promise  he  had  deposited  them  upon 
the  roadside  and  they  were  lost  in  consequence  of  the  failure  to 
stop  the  train  as  had  been  promised,  it  was  held  that  the  company 
was  not  liable;^  and  it  was  said  that  if  goods  be  put  upon  the 
platform  at  a  regular  station  or  depot,  with  the  knowledge  of  the 
agent,  it  would  be  a  good  delivery  and  acceptance  and  it  would 
not  be  necessary  that  they  should  be  entered  on  a  waybill  or 
that  any  written  memorandum  should  be  made;  for  the  liability 
commences  whenever  the  owner  relinquishes  his  control  over  the 
goods  and  they  are  received  for  the  purpose  of  being  carried, 
and  exists  to  the  same  extent  as  when  they  are  put  upon  the 
train;  but  that  all  "wayside  deposits"  made  for  the  purpose  of 
saving  the  trouble  of  hauling  to  the  regular  depot  are  at  the  risk 
of  the  owner  iintil  the  goods  are  put  upon  the  cars.  So  where 
the  goods  were  stored  in  the  warehouse  or  upon  the  platform  of 
a  railroad  company  with  the  permission  of  its  agent,  with  the 
understanding  that  they  should  be  shipped  as  soon  as  cars  could 
be  had  to  transport  them  and  the  permission  of  the  military  au- 
thorities which  then  had  control  of  the  road,  could  be  obtained, 
it  was  held  that  this  did  not  constitute  such  a  delivery  to  the  road 
as  a  carrier  as  to  make  the  company  responsible  in  that  character 
for  the  loss  of  the  goods,  but  that  they  had  incurred  liability  only 
as  warehousemen.  It  would  have  been  different  however,  it  was 
said,  had  the  agent  given  a  shipping  receipt  or  entered  into  an 
express  contract  to  transport  the  goods  unconditionally.* 

§  98.  The  long  established  and  familiar  rule  ^  as  to  the  ware- 
houseman, that  his  liability  commences  as  soon  as  the  goods  ar- 
rive at  his  warehouse  and  the  crane  of  the  warehouse  has  been 

iBlanchard  v.  Isaacs,  3   Barb.  388;  'Wellsti.TheR.  R.6Jones(Law),47. 

Fisher   v.    Geddes,  15,  La.    An.     14;  *I11.  Cen.  R.  R.  w..Ashmead,  58  111. 

Dwight  1;).  Brewster,  I  Pick.  50.  487;    Same   v.  McCIellan,   54   id.   58; 

*  Missouri,  etc.  Co.  v.  The  Railroad,  Same  v.  Hornberger,  77  id.  457. 

35  Mo.  84.  'Thomas  v.  Day,  4  Esp.'262. 
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applied  to  them  to  raise  them  into  the  warehouse,  has  been  ap- 
plied to  the  common  carrier  under  similar  circumstances,  and  the 
delivery  to  him  and  his  acceptance  of  the  goods  held  to  com- 
mence from  the  moment  he  or  his  servants  undertake  to  load 
them  from  the  conveyance  of  another  carrier  upon  his  own  and 
for  that  purpose  have  attached  his  tackle  to  them.  And  where 
an  eno-ine  was  sent  by  a  truckman  to  the  depot  of  a  railroad 
company  for  shipment,  the  delivery  to  the  road  was  held  to  be 
complete  and  its  liability  to  have  commenced  as  soon  as  the  work 
of  transferring  the  engine  from  the  truqk  to  the  company's  car 
had  been  commenced  by  means  of  a  derrick,  the  agent  of  the 
company  being  present,  superintending  and  directing  the  work, 
and  the  case  was  said  to  be  the  same  in  principle  as  that  of  the 
warehouseman.  As  soon  therefore  as  the  work  of  transferring 
the  engine  was  commenced  under  the  superintendence  of  the 
road,  the  liability  of  the  truckman  as  carrier  ceased  and  that  of 
the  company  commenced.' 

%g^.  When  the  owner  of  the  goods  has  done  all  in  his 
power  and  all  that  he  is  required  to  do  bj'  his  understanding  with 
the  carrier  or  the  usage  of  the  business  to  further  the  shipment, 
and  it  becomes  then  the  duty  of  the  carrier  to  do  whatever  else 
is  necessary  to  put  them  in  transitu,  the  delivery  and  accept- 
ance wiU  be  considered  as  complete  from  the  time  the  carrier  is 
informed  that  they  are  ready  for  him.  As  where  it  was  the 
course  of  business  for  a  railroad  company  when  required  to  do 
so,  to  send  its  cars  upon  a  side  track  at  the  place  of  shipment  to 
receive  cotton  for  transportation,  and  for  the  shipper  there  to  load 
upon  them  the  freight,  make  out  a  manifest  and  leave  it  with  the 
agent  of  the  company,  who  then  had  the  bales  counted,  signed 
bills  of  lading,  and  sent  locomotives  to  remove  the  cars  thus 
loaded  and  place  them  in  the  train  destined  to  the  point  to  which 
the  shipments  were  to  be  made,  it  was  held  that  the  delivery 
was  complete  as  soon  as  the  cotton  was  put  upon  the  company's 
cars  in  this  manner  by  the  shipper  and  the  company's  agent  in- 
formed of  the  fact.^ 

§  lOO.  It  has  been  often  determined  that  no  checking,  written 
memorandum  or  entry  upon  a  waybill  is  necessary  to  com- 

1  Merritt  v.  The  Railroad,  ii  Allen,  '111.  Cen.  R.  R.  v.  Smyser,  38  111. 
8o-  354-  ~ 
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plete  the  delivery.  All  that  is  necessary  is  a  deposit  of  the  goods 
with  the  carrier  for  the  purpose  of  transportation ;  and  if  they  be 
accepted  by  him  to  be  sent  forward  in  the  ordinary  course  of 
his  business,  whether  they  are  to  be  accompanied  by  their  owner 
or  not,  the  full  responsibility  of  the  carrier  at  once  begins.  Thus 
where  the  plaintiff'  who  intended  to  leave  upon  an  afternoon  train 
carried  his  trunk  to  the  depot  in  the  forenoon,but  was  told  by 
the  agent  of  the  road  that  it  did  not  check  baggage  until  within 
a  few  minutes  before  the  train  was  to  start,  whereupon  the 
plaintiff"  left  his  trunk  in  the  care  of  the  agent,  and  during  the 
day  and  after  its  delivery  to  the  agent,  it  was  broken  open  and 
rifled,  it  was  held  that  the  custom  of  checking  could  have  no 
effect  upon  the  character  of  the  delivery,  and  that  the  company 
held  the  trunk  from  the  first  as  a  common  carrier.*  And  it  may 
be  stated  generally  that  the  baggage  of  a  passenger  deposited 
with  the  carrier  or  left  with  his  agent  at  the  usual  place  for  de- 
livering baggage,  the  passenger  intending  to  proceed  with  it  in 
the  next  train,  boat  or  other  conveyance,  is  in  the  custody  of 
the  carrier  as  carrier  and  not  as  warehouseman  or  ordinary 
bailee.'  And  where  the  owner  of  a  carpet  bag,  who  had 
engaged  but  had  not  paid  for  his  passage  upon  a  boat,  left 
it  on  the  boat  and  temporarily  absented  himself,  during  which 
time  it  was  stolen,  in  consequence  of  which  he  did  not  proceed 
upon  his  intended  trip,  it  was  held  that  he  was  entitled  to  recover 
for  his  loss.*  But  where  the  owner  of  a  trunk  deposited  it  on 
the  boat  in  the  usual  place  for  baggage  and  then  left  the.  boat 
without  giving  any  notice  of  his  intention  to  become  a  passenger, 
it  was  held  that  he  could  not  recover  for  its  loss  during  his  ab- 
sence, upon  the  ground  that  not  having  engaged  his  passage  or 
given  any  notice  of  his  intention  to  do  so,  the  boat  was  not 
bound  to  treat  his  trunk  as  the  baggage  of  a  passenger  but 
merely  as  ordinary  freight ;  and  that  as  he  had  given  no  notice 
to  any  of  the  officers  of  the  boat  there  had  been  no  valid  deliv- 
ery though  it  had  been  deposited  in  the  usual  place  for  bag- 
gage.' 

'  Hickox  V.  The  R.  R.  31  Conn,  281.  '  Woods  v.  Devin,  13  111.  746. , 

'  Camden  T.  Co.  v.  Belknap,  21  Wend.        *  Wright  v.  Caldwell,  3  Mich.  51. 
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§  loi.  Ferrymen,  it  has  been  held,  become  responsibl»  for 
the  properly  which  they  transport  as  common  carriers  as  soon 
as  it  has  been  brought  upon  the  drop  or  slip  of  the  boat,'  and 
even  before  it  has  been  completely  put  upon  the  ferryboat  and 
before  it  is  put  actually  into  the  charge  of  the  ferryman.^  But 
the  better  opinion  would  seem  to  be  that  the  ferryman  should 
have  been  put  into  the  custody  of  the  property  before  the  abso- 
lute liability  of  the  common  carrier  of  goods  should  be  imposed 
upon  him.  When  the  owner  of  the  property  retains  its  custody 
and  keeps  it  under  his  own  control,  there  has  not  been,  it  is  said, 
such  a  delivery  as  is  necessary  to  subject  the  ferryman  to  the 
rigorous  liability  of  an  insurer,  and  he  shotdd  be  considered  in 
such  cases  as  undertaking  for  its  safety  only  against  defects  in 
his  boat  and  other  appliances  for  the  performance  of  the  service, 
and  for  the  neglect  or  want  of  skill  of  himself  or  his  servants.* 


'  Cohen  V.  Hume,  i  McCord,  439 ; 
Miles  V.  James,  id.  157;  Cook  v.  Gour- 
din,  2  Nott  &  McCord,  19. 

'  Blakely  v.  Le   Due,  19  Minn.   187. 

3  Wyckof  V.  The  Ferry  Co.  52  N.  Y. 
32 ;  White  v.  The  Winnissimmett  Co.  7 
Cush.  155. 

The  opinion  of  the  court  in  this  case, 
not  only  as  it  respects  the  liability  of 
ferrymen,  but  of  carriers  generally,  is 
so  appropriate  and  instructive,  thattwe 
append  so  much  of  it  as  relates  to  this 
subject. 

Dewey,  J.  "  To  a  certain  extent,  per- 
sons keeping  and  maintaining  a  ferry 
are  common  carriers.  It  would  be  so 
if  a  bale  of  goods  or  an  article  of  mer- 
chandise was  delivered  by  the  owner  to 
the  agent  ,of  a  ferry  company  to  be 
carried  from  one  place  to  another,  for 
hire.  Upon  receiving  such  goods  for 
transportation,  the  ferry  co.iipany  stip- 
ulate to  carry  them  safely,  and  subject 
themselves  to  a  strict  liability  for  the 
safe  carriage  and  delivery  of  such 
goods,  being  only  exempted  for  losses 
occasioned  by  those  acts  which  are  de- 
nominated '  acts  of  God  or  of  a  public 


enemy.'  The  principle  above  stated, 
would  embrace  the  case  of  a  horse  and 
wagon  received  by  a  ferryman  to  be 
transported  by  him  on  a  ferryboat,  the 
ferryman  accepting  the  exclusive  cus- 
tody of  the  same  for  such  purpose,  and 
the  owner  having,  for  the  time  being, 
surrendered  the  possession  to  the  ferry- 
man. 

"  But  if  the  traveler  uses  the  ferryboat 
as  he  would  a  toll  bridge,  personally 
driving  his  horse  upon  the  boat,  select- 
ing his  position  on  the  same,  and  him- 
self remaining  on  the  boat,  neither 
putting  his  horse  into  the  care  and  cus- 
tody of  the  ferryman,  nor  signifSing to 
him  or  his  servants,  any  wish  or  pur- 
pose to  do  so ;  and  the  only  possession 
and  custody  by  the  ferryman  of  the 
horse  and  vehicle  to  which  he  is  at- 
tached, is  that  which  necessarily  results 
from  the  traveler's  driving  his  horse 
and  wagon  or  other  vehicle  on  board 
the  boat  and  paying  the  ordinary  toll 
for  a  passage;  in  such  case  the  ferry 
company  would  not  be  chargeable  with 
the  full  liabilities  of  common  carriers 
of  merchandise.    The  liability  in  this 
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§  I02.  Delivery  to  connecting  c7:xRriers  to  complete 
THE  TRANSPORTATION.  The  question  as  to  whether,  under  the 
circumstances,  a  delivery  has  been  made  by  one  of  several  con- 


case  would  be  one  of  a  different  char- 
acter ;  and  if  the  proprietors  of  the  ferry 
were  chargeable  for  loss  or  damage  to 
the  property,  it  would  be  upon  different 
principles.  In  reference  to  persons 
thus  using  the  ferry,  the  company  have 
responsible  duties  to  perform,  the  neg- 
lect of  which  may  charge  them  for  tlie 
loss  of  goods  and  property  placed  on 
board  their  boat,  when  the  loss  has  been 
occasioned  by  their  default.  It  is  the 
duty  of  a  ferry  company  to  provide  a 
good  and  safe  boat,  suitable  for  the 
business  in  which  they  are  engaged, 
and  thev  are  required  to  have  all  suita- 
ble and  requisite  accommodations  for 
the  entry  upon,  the  safe  transportation, 
while  on  board  and  the  departure  from 
the  boat,  of  all  horses  and  vehicles 
passing  over  such  ferry.  They  are  re- 
quired to  be  provided  with  all  proper 
and  necessary  servants  and  agents  re- 
quisite for  the'  safe  and  proper  conduct- 
ing of  the  business  of  the  feiTy,  and 
with  all  proper  and  suitable  guards  and 
barriers  on  the  boat,  and  to  prevent 
damage  from  such  casualties  as  it 
would  naturally  be  exposed  to,  though 
there  was  ordinary  care  on  the  part  of 
the  traveler.  For  neglect  of  duty  in 
these  respects,  they  may  be  charged, 
but  the  liability  is  different  from  that  of 
common  carriers.  The  case  of  such  a 
traveler,  though  not  entirely  similar, 
much  more  resembles  that  of  a  traveler 
upon  a  toll  bridge  or  turnpike  road, 
who,  while  he  uses  the  easement  of  an- 
other, yet  retains  the  possession  and 
custody  of  his  horse  and  wagon.  The 
party  thus  driving  his  own  horse  upon 
the  boat,  and  retaining  the  custody  of 
him,  is  bound,  like  the  traveler  on  the 
toll  bridge  or  turnpike  road,  to  use  or- 


dinary care  and  oversight  in  respect  to 
his  horse  while  on  the  boat,  and  if  he 
does  not  use  such  ordinary  care  and 
oversight  in  respect  to  him,  and  for  the 
want  thereof,  the  horse  leaps  over- 
board, or  receives  on  the  boat  some  in- 
jury, all  of  which  might  and  would 
have  been  avoided,  if  the  party  had 
used  proper  care  and  diligence,  such 
party  would  himself  bear  the  loss  which 
has  thus  been  occasioned  by  his  own 
neglect. 

"  In  deciding  upon  the  nature  and  ex- 
tent of  the  liability  of  ferrymen,  and 
how  far  they  are  to  be  charged  as  com- 
mon carriers,  regard  is  to  be  had  to  the 
nature  of  the  employment,  and  espe- 
cially to  the  thing  to  be  transported. 
This  principle  is  practically  applied  in 
the  well-known  distinction  relating  to 
the  liability  of  the  proprietors  of  stage 
coaches  and  other  vehicles,  as  to  the 
carriage  of  persons.  No  person  thus 
carried  in  a  public  vehicle  can  recover 
damages  for  an  inj  ury  to  his  person,  if 
his  want  of  ordinary  care  contributed 
to  the  injury.  Such  carriers  are  not 
common  carriers,  with  all  the  liabilities 
as  such.  One  reason  for  the  distinc- 
tion is,  that  the  persons  thus  carried  are 
not,  and  cannot  be  placed  under  the 
same  custody  and  control  as  bales  of 
goods.  Being  intelligent  beings,  and 
having  the  power  of  locomotion,  and 
having  the  opportunity  on  the  one 
hand,  by  their  own  voUmtary  acts,  of 
exposing  themselves  to  greater  hazard, 
and  on  the  other  of  guarding  to  some 
extent  against  perils,  the  law  properly 
requires  a  person  thus  carried  to  exer- 
cise the  ordinary  care  and  vigilance  to 
avoid  exposure  to  danger,  and  if  this  is 
not  exercised,  and  an  injury  is  sus- 
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necting  lines  of  carriers  to  another  to  which  a  delivery  was  neces- 
sary in  order  to  complete  the  transportation  of  the  goods,  be- 
comes frequently  one  of  very  great  importance  not  only  to  the 


tained,  the  carrier  is  not  liable  there- 
for. 

"  The  same  principle  is  further  illus- 
trated in  the  various  decisions  of  the 
courts  in  cases  of  actions  instituted  for 
the  liurpose  of  charging  the  carriers  of 
slaves  as  common  carriers  of  merchan- 
dise. It  was  successfully  and  certainly 
most  properly  contended  as  to  the  car- 
riage of  slaves,  that  in  those  states  where 
slavery  is  allowed  by  law,  and  where 
slaves  are  to  some  purposes  treated  as 
chattels,  yet  as  they  are  human  beings 
and  cannot  and  ought  not  to  be  stowed 
away  and  confined  like  bales  of  goods, 
and  placed  under  the  absolute  conti-ol 
of  the  carrier,  the  principle  of  the  com- 
mon law  applicable  to  common  carriers 
of  merchandise  could  not  be  applied  to 
the  can'iers  of  slaves.  This  was  so 
held  in  Boyce  v.  Anderson,  2  Pet.  150; 
Clark  V.  McDonald,  4  McCord,  223. 

"  As  having  some  bearing  also  on  this 
question,  we  may  allude  to  the  modifi- 
cation of  the  principle  of  general  lia- 
bility as  common  carriers,  in  those 
cases  where  the  owner  of  the  goods  ac- 
companies them  in  their  transit,  re- 
taining a  certain  control  over  them,  as 
in  Brind  v.  Dale,  8  Car.  &  P.  207, 
where  it  was  held  that  if  the  owner  of 
the  goods  accompanies  them,  to  take 
care  of  them,  and  is  himself  guilty  of 
negligence,  he  is  not  entitled  to  recov- 
er. This  case  also  aflBrms  as  a  rule  of 
law  a  principle  often  found  elsewhere, 
and  which  bears  directly,  as  we  think, 
upon  the  case  before  us,  '  that  a  party 
cannot  recover  if  his  own  negligence 
was  as  much  the  cause  of  the  loss  as 
that  of  the  defendant.' 

"  Thus  we  perceive  that  a  modification 
of  the   liability   attached   to  common 


carriers  occurs,  as  the  nature  of  the 
thing  to  be  carried,  and  the  extent  of 
the  custody  and  control  over  it  by  the 
carrier,  varies.  We  think  that  the  pro- 
priety of  such  modification  of  what  is 
certainly  a  very  stringent  rule  of  lia- 
bility, in  reference  to  cases  where  the  en- 
tire custody  and  control  of  the  property 
is  not  with  the  carrier,  is  quite  obvious. 
"The  case  of  a  traveler  conveyed  by 
means  of  a  ferryboat,  where  the  traveler 
enters  upon  the  boat  driving  his  horse, 
attached  to  a  wagon  or  other  vehicle, 
selecting  his  own  place  upon  the  boat, 
and  continuing  to  retain  under  his  own 
custody  his  horse  and  wagon,  neither 
committing  it  to  the  care  of  the  ferry- 
man or  his  servants,  or  signifying  any 
wish  or  purpose  so  to  do,  presents  an- 
other instance  where  the  liability  of 
the  carrier  must  be  considered  as  of  a 
restricted  character ;  and  as  in  the  case 
of  the  carrier  of  persons,  duties  devolve 
upon  the  traveler,  and  he  is  bound  to 
use  ordinary  care  and  diligence  in  re- 
spect to  his  horse  and  vehicle,  in  order 
to  prevent,  as  far  as  he  can  by  such 
care,  any  injury  occurring  from  fright 
or  from  other  cause,  immediately  re- 
sulting from  the  movements  of  the 
horse.  When  such  horse  or  other  ani- 
mal is  surrendered  into  the  custody  of 
the  ferryman,  the  driver  is  bound  to  do 
all  tliat  can  be  eflfected  by  reasonable 
diligence  and  supervision  to  prevent  a 
loss  of  his  property  occasioned  by  his 
horse  becoming  restless  or  affrighted. 
If  the  traveler  wholly  neglects  his  duty 
in  this  respect,  leaving  his  horse  with- 
out any  oversight,  and  the  horse,  with- 
out fault  of  the  ferryman,  becomes 
affi-ighted  and  throws  himself  and  the 
vehicle  to  which  he  is  attached  over- 
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owner  of  the  goods  but  to  the  connecting  carriers  themselves ; 
for.in  many  such  cases  the  liability  of  the  one  or  the  other  will 
depend  entirely  upon  the  question  of  delivery;  and  without  de- 
termining this  question,  the  owner  cannot  know  against  which 
of  them  to  seek  his  remedy  in  case  of  loss  when  there  is  no  part- 
nership or  joint  liability,  the  rule  being  well  settled  that  the  obli- 
gation of  the  first  or  any  preceding  carrier  is  discharged  when 
he  has  safely  delivered  the  goods  to  the  next  succeeding  carrier 
to  whom  such  delivery  is  required  in  order  to  complete  the  trans- 
portation, whenever  he  has  not  bound  himself  to  carry  to  destin- 
ation or  has  not  assumed  responsibility  for  those  who  connect 
with  him. 

§  103.  The  shifting  of  the  responsibility  for  the  safety  of  the 
goods  can  only  occur  when  there  has  been  such  a  change  in  the 
possession  of  them  from  the  one  to  the  other  as  will  be  tanta- 
mount to  a  delivery  to  the  latter  or  succeeding  carrier,  and  the 
general  rule  may  be  stated  to  be  that  this  change  of  possession 
must  be  actual,  and  that  no  mere  notice  to  the  succeeding  carrier 
that  the  goods  have  arrived  for  him,  with  a  request  that  he  will 
send  for  them,  ■will  be  sufficient  to  exonerate  him  upon  whom  it 
is  incumbent  to  make  the  delivery,  although  the  carrier  to  whom 
such  notice  has  been  given  has  neglected  for  an  unreasonable 
time  to  take  them  away,  in  consequence  of  which  they  are  lost. 
Thus,  where  goods  were  delivered  to  a  common  carrier  by  water 
to  be  forwarded  over  several  connecting  lines,  and  at  the  end  of 
its  own  route  it  deposited  them  upon  a  float  of  its  own,  lying  in 
a  basin,  which  was  prepared  and  kept  by  it  for  the  purpose  of 
delivering  freight  to  the  connecting  carrier,  and  gave  notice  to 
such  connecting  carrier  on  three  successive  days  that  the  goods 
were  on  the  float  for  it,  accompanied  by  a  request  to  come  and 
take  them  away,  and  on  the  afternoon  of  the  third  day  the  float 
and  goods  were  destroyed  by  fire  not  attributable  to  the  negli- 

board,  when  by  proper  care  and  atten-  cases,  and   some  of  them  have  even' 

hon  of  the  driver,  this  casualty  would  gone  so  far  as  to  hold  that  the  custody 

in  all  reasonable  probability  have  been  of  the  owner  is  the  custody  of  the  fer- 

avoided,  the  loss  must  fall  upon  the  ryman,  the  former  becoming  the  agent 

traveler."  of  the  latter  for  taking  care  of  the 

A  different  conclusion  has,  however,  property.    Ante,  §  58  n. 
as  we  have  seen,  been  reached  in  other 
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gence  of  the  carrier,  it  was  held  that  his  liability  as  common  car- 
rier still  continued  when  the  goods  Were  burned.'  And  it  has 
been  decided  in  many  cases  that  when  the  carrier  has  received 
goods  for  transportation  beyond  the  terminus  of  his  own  route, 
and  which  require  their  delivery  by  him  to  succeeding  carriers  . 
to  further  the  carriage  to  destination,  he  cannot  relieve  himself 
from  his  liability  as  an  insurer  of  the  goods  by  simply  unloading 
them  at  the  end  of  his  route  and  storing  them  in  a  warehouse, 
nor  without  delivery  to  the  connecting  carrier  in  the  route  or  at 
least  an  attempt  to  deliver  to  him.'' 

§  104.  As  between  the  connecting  carriers  themselves,  it  is 
undoubtedly  true  that  by  express  agreement,  by  usage  and  cus- 
tom in  a  particular  trade,  or  from  the  course  of  dealing  between 
the  particular  carriers,  the  responsibility  may  be  changed  from 
one  to  another  by  what  is  known  as  constructive  delivery  which 
implies  no  actual  or  manual  transfer  of  the  possession  of  the 
goods.  But  as  to  the  owner  of  the  goods,  the  doctrine  of  con- 
structive delivery  can  have  no  application,  and  he  can  be  required 

been  removed  from  the  boat,  the 
wharf,  boat  and  goods  took  fire  and 
were  burned,  it  was  held  that  the  rail- 
road was  not  liable  for  the  goods  which 
had  not  been  removed  from  the  boat, 
having  neither  actual  nor  constructive 
possession  of  them,  and  that  there  had 
been  no  delivery  even  of  the  goods 
which  had  been  taken  in  charge  for 
the  purpose  of  removal  by  its  own  ser- 
vants or  employees  if  not  actually  re- 
moved from  the  boat.  Gass  v.  N.  Y. 
etc.  Railroad,  99  Mass.  220. 

°  Railroad  Co.  r.  Manufacturing  Co., 
16  Wall.  318;  Irish  v.  The  Railway,  19 
Minn.  376;  Gass  v.  The  Railroad,  99 
Mass.  220;  West  Trans.  Co.  v.  New- 
hall,  24  III.  477 ;  Mer.  Des.  Co.  v.  Kahn, 
76  id.  520;  L.  &  N.  R.  R.  V.  Campbell, 
7  Heisk.  253;  Brintnall  v.  The  Rail- 
road, 32  Vt.  665 ;  Blossom  v.  Griffin,  3 
Kern.  569;  Mills  v.  The  Railroad,  45 
N.  Y.  622;  Root  V.  The  Railroad,  id. 
524;  Michaels  f .  The  Railroad,  30  id. 
564- 


'  Goold  V.  Chapin,  20  N.  Y.  259 ; 
Miller  v.  The  Navigation  Company,  10 
id.  431. 

And  to  constitute  a  delivery,  either 
actual  or  constructive,  even  as  between 
the  connecting  carriers  themselves,  the 
goods  must  have  been  at  least  re- 
moved from  the  conveyance  on  which 
they  have  been  transported  to  the 
point  of  connection  for  further  ship- 
ment. 

Where  a  steamboat  and  a  railroad 
formed  by  agreement  a  continous  line, 
and  the  steamboat  arrived  at  a  wharf 
owned  by  the  railroad  company,  upon 
which  the  goods  had  to  be  unloaded 
for  the  railroad,  whereupon  the  em- 
ployees of  both  the  boat  and  the  rail- 
road commenced  unloading  the  goods, 
by  hand  and  in  trucks,  and  carrying 
them  across  the  wharf  to  the  cars,  no 
account  being  kept  of  the  goods  taken 
from  the  boat  or  to  the  railroad  or  pvrt 
upon  the  wharf,  and  while  they  were 
thus  engaged  and  before  the  goods  had 
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to  look  for  the  reparation  of  his  loss  only  to  the  carrier  in  the 
actual  possession  when  it  occurred;  and  the  carrier  whose  duty- 
it  was  to  make  the  delivery  to  the  succeeding  one  will  be  pre- 
sumed to  have  still  had  the  possession  until  it  be  shown  that  it 
had  been  actually  transferred  to  another.  In  Conkey  v.  The 
Railway/  the  defendant  carried  the  goods  to  the  end  of  its  own 
route  and  deposited  them  in  a  part  of  its  warehouse  appropriated 
to  freight  going  to  the  point  to  which  the  goods  in  question  were 
consigned,  and  it  was  proven  to  have  been  the  course  of  business 
between  the  defendant  and  the  connecting  line  that  when  goods 
were  so  deposited,  they  were  taken  by  the  latter  without  further 
notice,and  that  it  had  had  in  this  instance  ample  time  and  opportu- 
nity to  remove  the  goods  after  they  had  been  so  deposited.  The 
contention  therefore  was  that  the  plaintift's  recourse  was  upon 
the  connecting  carrier  which  was  thus  shown  to  have  been  in 
fault,  and  not  upon  the  defendant.  But  the  court,  in  an  able  opin- 
ion by  Dixon,  C.  J.,  held  that  the  rights  of  the  owner  of  the 
goods  could  not  be  atfected  by  a  delivery  by  usage  and- notice, 
as  was  claimed,  when  it  was  to  be  made  by  one  carrier  to  an- 
other for  the  purpose  of  continuing  the  transportation;  and  that 
in  an  action  to  recover  for  the  loss  in  such  cases,  proof  of  the 
actual  possession  by  the  defendant  is  conclusive  against  him. 
But  it  was  said  that  as  between  the  carriers  themselves  the  loss 
should  be  borne  by  the  one  in  fault,  and  that  there  could  be  no 
doubt  that  if  the  one  not  in  fault  be  compelled  to  account  to  the 
owner  for  the  loss,  he  could  compel  an  adjustment  by  the  other 
by  the  proper  legal  remedy.  The  owner  can  never  know  where 
the  fault  lay;  nor  is  it  in  his  power  in  many  cases  to  ascertain 
whether  a  delivery  from  one  to  the  other  has  been  made  or  not, 
if  such  delivery  is  made  to  depend  upon  circumstances  other 
than  an  actual  change  of  possession.  As  between  the  carriers 
themselves  however  it  would  of  course  be  generally  known,  who 
was  in  fault;  and  whether  known  or  not,  it  would  be  more  con- 
sistent with  justice  that  they  should  settle  between  themselves 
upon  whom  the  loss  should  fall,  than  that  the  owner  who  had 
sustained  the  loss  should  be  put  to  the  difficult  task  of  finding 
out  the  truth,  at  the  risk  of  being  defeated  in  his  suit.    He  is 

'  31  Wis.  619. 
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therefore  required  to  look  no  further  than  the  actual  possession 
at  the  time  of  the  loss;  otherwise  he  might  be  the  victim  of  a 
usage  or  a  notice  of  which  he  had  never  heard.' 

§  105.  So  in  the  case  of  McDonald  v.  The  Railroad  Corpora- 
tion,^ the  carrier  took  the  goods  to  the  end  of  its  own  route 
and  there  deposited  them  in  its  own  warehouse,  from  which 
it  was  proven  the  succeeding  carrier  was  accustomed  to  take 
them  without  further  notice,  but  that  in  this  instance  he  neglected 
to  do  so  for  some  two  weeks,  at  the  end  of  which  time  they  were 
destroyed  by  an  accidental  fire  while  they  still  remained  in  the 
defendant's  warehouse.  In  the  meantime  the  defendant  had 
made  no  request  of  the  succeeding  carrier  to  take  the  goods,  nor 
had  it  in  any  way  attempted  to  divest  itself  of  the  liability  of  a 
common  carrier  by  renouncing  that  relation,  as,  it  was  said,  it  per- 
haps might  have  done.  It  was  contended  that  under* these  cir- 
cumstances, the  defendant  had  done  all  that  it  could  be  required 
to  do  as  carrier,  and  that  its  liability  at  the  time  of  the  loss  was, 
at  niost,  only  that  of  warehouseman;  but  it  was  held  that  it  had 
done  nothing  which  changed  its  responsibility  as  carrier  to  the 
owner  of  the  goods,  and  that  it  was  therefore  liable  to  him  for 
the  loss. 

§  106.     But  in  Converse  v.  The   Transportation  Company,' 

'  This   case  overruled    the   previous  as   contracting   in   reference  to  them, 

case  of  Wood  v.  The  Railway   in  the  and  will  be  held  to  have  agreed  with 

same  court,  27  Wis.  541,  in  which  it  the  carrier,  where  there  is  no  express 

had  been  held  under  the  same  facts,  that  '  contract,  for  the  transportation  anddis- 

the  carrier  had  exonerated  himself  from  posal  of  his  goods  in  the  way  usual  and 

liability  to  the  owner  by  the  construe-  customary  with  him.   Van  Santvoordw. 

tive  delivery,  by  usage  and  notice,  upon  St.  John,  6  Hill,  157;  Mills  v.  The  Rail- 

the  ground  that  the  shipper  was  bound  road,  45  N.  Y.  622.     Still  in  that  state 

to  know  the  usages  and  general  course  no  case  is  to  be  found,  out  of  the  many 

of  business   between    the    carrier    to  decided  upon  the  subject,  in  which  the 

whom  he  entrusted  his  goods  and  the  carrier,  whose  duty  it  was   to   deliver 

succeeding  carrier  as  to  the  manner  of  the  goods  to  the  connecting  carrier,  has 

delivery  for  further  carriage  from  one  been  exonerated  from   liability  to  the 

to  the  other,  and  was,  therefore,  bound  owner  upon  the  ground  of  a  delivery  to 

by  them.    That  the  owner  of  the  goods  such  connecting  carrier  constructively, 

is  bound  to  take  notice  of  such  custom-  although  it  might  have  been  the  cus- 

ary  courses  of  dealing  between  con-  tomary  mode  of  delivery  between  the 

necting  lines  of  carriers,  seems  also  to  two  carriers, 

be  the  rule  of  the  New  York  courts,  » 34  N.  Y.  497. 

and  he  is  there  considered,  it  seems,  s  33  Conn,  166. 
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where  it  appeared  that  the  carrier  by  whom  the  transporta- 
tion was  to  be  continued  and  the  incoming  carrier  used  the 
same  depot,  and  that  when  the  latter  brought  in  freight  for 
further  transportation  by  the  former,  it  was,  by  usage  and  the 
mutual  xmderstanding  of  the  carriers,  deposited  upon  a  particular 
platform  in  the  depot  at  the  side  of  the  track  of  the  connecting 
carrier,  which  was  considered  and  treated  as  a  delivery  to  it,  and 
that  this  was  done  in  this  instance  by  the  defendant  as  soon  as  it 
arrived  with  the  freight,  it  was  held  that  this  was  such  a  deUv- 
ery  as  to  shift  the  liability  for  the  further  safety  of  the  goods 
from  the  defendant  which  had  thus  deposited  the  goods,  and  that 
it  could  not  therefore  be  made  to  account  to  the  owner  for  their 
subsequent  loss  by  fire.  And  in  Pratt  v.  The  Railway  Com- 
pany,' in  which  the  facts  were  similar,  the  same  conclusion  was 
reached  by  the  supreme  court  of  the  United  States.  But  in  both 
these  cases  the  circumstances  seemed  to  be  regarded  as  consti- 
tuting an  actual  delivery  to  the  succeeding  carrier,  the  agent  of 
such  carrier  in  the  latter  case  having  actual  knowledge  of  the 
arrival  of  goods  and  of  their  having  been  deposited  in  the  depot 
for  further  carriage  by  his  road. 

§  107.  But  it  by  no  means  follows  that  the  owner  of  the  goods 
may  not  recover  for  the  loss  from  the  connecting  carrier  to  whom 
they  have  been  only  constructively  delivered.  He  is  not  obliged 
to  look  to  him  and  may  pursue  another  in  whom  was  the  last 
actual  possession.  But  if,  as  between  the  carriers  themselves, 
the  one  to  whom  the  delivery  has  been  constructively  made  for 
further  carriage  is  the  responsible  party,  there  is  no  reason  why 
he  should  not  be  liable  also  to  the  owner  of  the  goods.  Thus 
where  goods  were  carried  to  the  end  of  the  first  carrier's  route 
and  there  placed  in  a  warehouse  to  be  farther  transported  by  the 
defendants,  to  whom  notice  was  given  of  the  arrival,  of  the  goods 
and  by  whom  they  were  entered  upon  their  books  for  transport- 
ation, it  being  the  course  of  business  for  the  defendants  to  take 
goods  deposited  in  the  warehouse  for  them  with  notice  without 
further  delivery,  it  was  held  that  they  had  become  Hable  for  the 
loss  of  the  goods  by  an  accidental  fire  after  they  had  remained 
in  the  warehouse  eight  days  awaiting  removal.     "  In  the  present 

'9SU.  S.R.43. 
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case,"  said  the  court, "  the  flour  was  not  only  deposited  in  the  usual 
place  but  notice  was  given  to  the  defendants  who  entered  it  upon 
their  books.  From  this  time  it  must  be  held  to  have  been  in  the 
possession  of  the  defendants  as  common  carriers."  ^ 

§  io8.  When  goods  are  delivered  to  the  carrier  for  the  pur- 
pose of  being  carried  to  a  point  beyond  the  terminus  of  its  route, 
and  for  that  purpose  to  be  delivered  by  him  to  a  connecting  car- 
rier in  order  to  continue  the  carriage,  or  where  it  becomes  neces- 
sary for  that  purpose  to  make  successive  deliveries  from  one  to 
another  upon  a  continuous  line  or  succession  of  carriers,  the  first 
and  each  succeeding  carrier  becomes  the  agent  of  the  owner  of 
the  goods  to  make  delivery  to  the  next  carrier;  and  it  is  incum- 
bent upon  him  to  do  so  not  only  to  relieve  himself  from  further 
liability,  but  because  it  is  a  duty  which  he  owes  to  the  owner 
and  which  he  has  assumed  with  the  acceptance  of  the  goods.  He 
is  the  party  in  charge  of  them  and  the  only  one  with  whom  the 
succeeding  carrier  can  make  the  necessary  arrangements,  and 
stands  towards  them  for  this  purpose  in  the  position  of  ^n  owner.' 
Therefore  where  there  was  a  failure  to  deliver  to  such  succeed- 
ing carrier  because  one  of  his  rules  was  that  he  would  not  receive 
goods  for  carriage  without  a  written  contract  restricting  his  lia- 
bility, which  the  carrier  having  the  goods  in  possession  did  not 
feel  authorized  to  accept  and  therefore  kept  them  in  his  ware- 
house for  twenty  days  without  offering  them  to  the  next  carrier 
or  giving  him  notice  of  their  arrival,  and  whilst  he  awaited  direc- 
tions from  the  consignee  who  had  been  informed  of  the  fact,  the 
goods  were  destroyed  by  fire,  it  was  held  that  he  should  have 
tendered  them  to  the  next  succeeding  carrier,  and  that  he  would  • 
have  been  justified  in  delivering  the  goods  and  accepting  on 
behalf  of  their  owners  the  usual  terms  required  by  the  succeed- 
ing carrier;  and  that  not  having  done  so,  he  continued  to  hold 
the  goods  as  a  carrier  and  was  liable  for  their  loss.'  In  such 
cases,  it  is  said  that  the  owner  constitutes  the  carrier  his  forward- 
ing agent  to  deliver  to  the  succeeding  carrier  and  becomes  him- 
self responsible  for  his  acts  in  the  execution  of  the  agency.  * 

'  ^tna  Insurance  Co.  v.  Wheeler,  240;  York  Co.  w.  Central  R.  R.  3  Wall. 

49  N.  Y.  616.  113. 

*  Nelson  v.  The  Railroad,  48  N.  Y.  ^Rawson  v.  Holland,  59  N.  Y.  611. 

507 ;  Squire  v.  The  Railroad,  98  Mass.  *  Briggs  v.  The  Railroad,  6  Allen,  246. 
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§  109.  Carrier  cannot  become  warehouseman  of  the 
GOODS  while  they  ARE  IN  TRANSIT.  No  higher  degree  of 
responsibility,  of  course,  rests  upon  the  carrier  while  the  goods  are 
en  route  than  when  they  have  arrived  at  destination,  so  long  as 
he  stands  to  them  in  the  relation  of  carrier.  But  when  the  ques- 
tion occurs  whether  by  his  course  of  dealing  with  them  he  has 
divested  himself  of  that  responsible  relation,  somewhat  different 
considerations  arise  and  somewhat  different  rules  are  to  be  ap- 
'  plied  when  the  goods  are  in  itinere,  from  those  which  govern 
when  the  transit  is  brought  to  an  end  by  their  arrival  at  destina- 
tion. As  has  been  said,  "  the  owner  loses  sight  of  his  goods 
when  he  delivers  them  to  the  first  carrier  and  has  no  means  of 
learning  their  whereabouts  till  he  or  the  consignee  is  informed  of 
their  arrival  at  destination.  At  each  successive  point  of  transfer 
from  one  carrier  to  another  they  are  liable  to  be  placed  in  ware- 
houses, there  perhaps  to  be  delayed  by  the  accumulation  of 
freight  or  other  causes  and  exposed  to  loss  b^fire  or  theft,  with- 
out fault  on  the  part  of  the  carrier  or  his  agents.  Superadded  to 
these  risks  are  the  dangers  of  loss  by  collusion,  quite  as  imminent 
while  the  goods  are  thus  stored  at  some  point  unknown  to  the 
owner  as  while  they  are  in  actual  transit.  As  a  general  rule  the 
storing  of  the  goods  under  such  circumstances  should  be  held  to 
be  a  mere  accessory  to  the  transportation,  and  they  should  be 
under  the  protection  of  the  rule  which  makes  the  carrier  liable 
as  an  insurer  from  the  time  the  owner  transfers  their  possession 
to  the  first  carrier  until  they  are  delivered  to  him  at  the  end  of  the 
route." '  But  when  they  have  reached  their  destination,  nothing 
more  generally  remains  to  be  done  by  the  carrier  after  storing 
them  and  giving  n'otice  of  their  arrival  to  the  consignee,  and 
after  allowing  a  reasonable  time  for  their  removal  he  becomes  a 
mere  warehouseman;  and  if  after  that,  they  are  destroyed  with- 
out his  carelessness  or  negligence,  the  loss  must  be  borne,  as  in 
equity  it  should  be,  by  the  owner. 

§  no.  This  distinction  has  been  expressly  recognized  and  as- 
serted by  the  supreme  court  of  the  United  States  in  the  case  of 
The  Railroad  Company  vs.  The  Manufacturing  Co.,'*  in  which 
it  is  said  that  "  there  is  a  clear  distinction,  in  our  opinion,  between 

>  McDonald  v.  The  Railroad,  supra.  "  16  Wall.  327. 
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property  in  a  situation  to  be  delivered  over  to  the  consignee  on 
demand  and  property  on  its  way  to  a  distant  point  to  be  taken 
thence  by  a  connecting  carrier.  In  the  former  case  it  may  be 
said  to  be  awaiting  delivery;  in  the  latter  to  be  awaiting  trans- 
portation." And  the  same  principle  may  be  said  to  be  indirectly 
recagnized  in  most  of  the  cases  in  which  the  duty  of  delivery  to 
the  connecting  carriers  has  been  discussed.^ 

§  III.  Of  the  carrier's  duty  to  accept  and  carry  the 
GOODS.  It  has  been  already  stated  in  giving  the  definition  of  a 
common  carrier  that  the  obligation  to  accept  the  goods  when 
they  are  tendered  to  him  for  carriage  is  an  essential  element  of 


'  The  case  of  Ouimit  v.  Henshaw,  35 
Vt.  605,  is  an  instructive  case  upon 
the  subject  of  the  duties  of  carriers  in 
making  delivery  of  goods  to  connect- 
ing carriers  for  further  carriage;  and 
though  in  relation  to  the  baggage  of  a 
passenger,  the  same  ra&sons  apply  more 
forcibly,  to  goods  in  the  hands  of  the 
common  carrier.  In  this  case,  it  was 
known  to  the  incoming  road  that  the 
baggage  was  to  be  forwarded  upon  an- 
other which  did  not  immediately  con- 
nect with  it  however,  either  in  time 
or  place.  The  baggage  was  therefore 
stored  by  the  agent  of  the  first  road 
until  the  next  morning,  the  time  for 
the  starting  of  the  connecting  train,  ac- 
cording to  the  custom  of  the  road  and 
at  the  request  of  the  passenger  who 
was  assured  that  it  would  be  safe.  In 
the  morning  the  baggage  could  not  be 
found  and  the  road  was  held  liable. 
It  was  said  by  the  court  that  in  such 
cases  whenever  the  two  roads  connected 
in  the  same  depot  and  the  departure  of 
the  succeeding  train  was  contemporan- 
eous with  the  arrival  of  the  incoming 
one,  it  was  the  duty  of  the  latter  to 
transfer  the  baggage  to  the  outgoing 
train  if  so  directed  by  the  owner,  or  if 
it  were  known  to  its  agent  that  the 
transportation  was  to  be  continued  upon 
that  ti-ain;  and  that  if  there  was  not 


a  close  connection  between  them,  and  a 
necessary  detention  for  a  short  time,  the 
custody  of  the  first  road  must  be  held  to 
continue,  unless  otherwise  desired  by 
the  passenger,  until  the  time  for  the  de- 
parture of  the  second ;  nor  would  the 
relation  of  the  carrier,  it  was  said,  be 
changed  by  the  fact  that  the  baggage 
was  stored  by  it  in  its  store  room  while 
awaiting  the  departure  of  another  train. 
And  it  was  stated  as  one  of  the  reasons 
for  this  conclusion  that  what  would 
constitute  a  delivery  when  the  goods 
had  arrived  at  destination  would  not 
necessarily  do  so  when  the  baggage  was 
still  in  transit,  and  tliat  although  the 
circumstances  nriight  have  been  held  to 
amount  to  a  delivery  and  to  have 
changed  the  relation  of  the  road  to  that 
of  warehouseman,  if  it  had  not  been 
known  that  the  baggage  was  to  be 
forwarded,  it  did  not  do  so  when 
this  fact  was  known  to  the  agent  of  the 
road. 

It  should  be  observed  in  reference  to 
this  subject  that  the  English  cases  throw 
no  light  upon  it,  inasmuch  as  there, 
what  is  known  as  the  rule  of  Mus- 
champ's  case,  which  makes  the  first  or 
contracting  carrier  solely  responsible 
for  the  goods  to  the  end  of  the  transit, 
and  which  will  be  hereafter  expl^ned, 
prevails. 


Ch.  III.]  DELIVERY  TO  THE  CARRIER.  89 

his  character,  and  that  if  there  be  no  such  obligation  he  is  not  a 
common  carrier  although  he  may  carry  for  hire.  But  this  is 
only  a  general  statement  of  the  law.  There  are  goods  which  he 
is  not  bound  to  carry  at  all,  and  there  may  be  circumstances 
which  will  excuse  him  from  carrying  the  goods  even  of  the  kind 
which  he  is  engaged  generally  in  carrying  and  which  generally 
he  is  bound  to  carry.  He  may  therefore  sometimes  lawfully  re- 
fuse to  accept  the  goods ;  and  as  the  delivery  to  him  necessarily 
implies  his  acceptance,  it  involves  the  inquiry  when  such  accept- 
ance may  be  refused  by  him  without  subjecting  himself  to  an 
action  for  so  doing. 

§  112.  It  has  been  already  observed  that  no  common  carrier 
is  a  carrier  of  all  kinds  or  classes  of  goods.  This  would  be  im- 
possible. Therefore  before  he  can  be  made  liable  to  damages 
for  a  refusal  to  carry  such  as  are  offered  to  him  for  that  purpose, 
it  must  be  made  to  appear  that  they  were  of  the  kind  which  he 
usually  carried,or  which,  by  his  public  profession,  he  was  bound 
to  accept  for  that  purpose.  The  law  will  only  impose  the  obliga- 
tion upon  him  in  this  respect  coextensive  with  the  public  expect- 
ations which  he  has  created  by  his  course  of  business  or  the 
invitations  he  has  publicly  held  out  to  those  who  may  solicit 
his  services.  But  it  being  a  matter  of  universal  knowledge  that 
certain  classes  of  carriers  engage  generally  in  the  carriage  of 
certain  kinds  of  goods,  when  the  kind  of  carrier  and  the  nature 
of  the  goods  are  designated,  notice  will  in  most  cases  be  judi- 
cially taken  whether  the  particular  goods  are  of  the  kind  which 
those  of  the  class  to  which  the  carrier  belongs  usually  carry;  and 
if  they  be,  the  presumption  at  once  arises  that  he  was  under  a 
legal  obligation  to  accept  and  carry  them.  But  still  there  may 
be  many  cases  in  which  it  cannot  be  known  from  common  ex- 
perience nor  from  the  character  of  the  business  in  which  the  car- 
rier is  engaged  whether  the  particular  goods  are  such  that  he,  as 
a  common  carrier,  is  under  a  legal  obligation  to  accept  them  for 
carriage,  and  in  such  cases  it  would  devolve  upon  the  party  who 
insisted  upon  his  liability  for  the  refusal,  to  show  from  the  nature 
of  the  employment,  or  from  the  usage  of  others  similarly  en- 
gaged or  from  the  previous  practice  or  course  of  business  of  the 
particular  carrier  himself,  that  the  duty  to  accept  was  incumbent 
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upon  him.  And  even  when  from  public  notoriety  or  from  the 
evidence  vv^hich  may  be  adduced,  the  presumption  arises  that  the 
carrier  has  unlawfully  refused  to  accept  or  to  carry  the  goods,  it 
is  still  competent  for  him  to  show  that  although  the  goods  are  of 
the  kind  which  carriers  like  himself  are  usually  bound  to  carry, 
he  has  exonerated  himself  from  the  obligation  to  do  so  by  public 
notice  or  by  his  previous  conduct  in  his  business. 

§113.  So  he  may  show  other  reasons  for  his  refusal  which 
will  legally  excuse  him.  He  may,  for  instance,  lawfully  refuse 
to  receive  them  if  they  are  improperly  packed,  or  if  they  are 
otherwise  in  an  unfit  condition  for  carriage.*  Or  he  may  show 
that  the  goods  offered  were  of  a  dangerous  character,  which 
might  subject  him  or  his  vehicle  or  strangers  or  his  passengers 
or  his  other  freight  to  the  risk  of  injury.  And  he  may  even  re- 
fuse packages  offered  to  him  without  being  made  acquainted 
with  their  contents,  when  there  is  good  ground  for  believing  that 
they  are  of  a  dangerous  character.^  But  he  would  have  no  right, 
unless  from  the  appearance  of  the  package  or  from  other  circum- 
stances his  suspicions  are  reasonably  aroused  as  to  its  contents,  to 
require  the  owner  who  offered  it  for  carriage  to  disclose  their 
nature.  But  when  such  is  the  case,  it  would  not  only  be  his 
right  but  his  duty  to  ascertain  the  truth,  and  if  they  proved  to  be 
of  such  a  dangerous  character,  to  refuse  them.' 

§  114.  He  may  also  legally  refuse  to  carry  the  goods  or  to 
accept  them  for  carriage,  if  having  provided  himself  with  equip- 
ments and  facilities  for  doing  such  an  amount  of  business  as,  from 
previous  experience,  he  might  reasonably  expect,  he  finds  that, 
from  unexpected  temporary  causes,  its  great  accumulation,  or 
the  press  of  business  as  it  is  called,  has  made  it  impossible  for 
him  to  carry  the  goods;  or  if,  as  it  is  expressed  in  some  of  the 
old  cases,  his  coach  be  full,  he  may  refuse  to  receive  them  and 
thereby  subject  himself  to  the  responsibility  of  their  safe  custody, 
until  he  may  be  in  a  condition  to  transport  them.* 

§115.  So  he  may  of  course  refuse  to  take  the  goods  if  he 
does  not  carry  to  the  place  to  which  the  owner  wishes  to  send 

'  Union  Ex.  Co.  v.  Graham,  26  Ohio        «  Id. 
®'-  S95'  4  Peet  V.  The   Railway,  20  Wis.  594; 

'The  Niti-o-gljceiine  Case,  15  Wall.  Lovett  v.  Ilobbs,  2  Shower,  127;  Riley 
5^4-  V.  Home,  5  Bing.  217. 
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them;'  and  he  will  be  excused  for  the  refusal  if  the  goods  are 
brought  to  him  at  an  unreasonable  hour,  or  at  a  place  other  than 
that  which  he  has  appointed  for  their  delivery  to  him,  as  if  they 
be  offered  to  the  agent  of  a  steamboat,  raUroad  or  express  com- 
pany upon  the  street  or  at  any  place  other  than  the  boat  or  office 
where  it  is  advertised  and  knownlhat  such  business  is  transacted, 
or  if  they  are  offered  at  a  time  unreasonably  long  before  the  accus- 
tomed or  appointed  time  for  his  departure.'  So  it  will  be  a  good 
excuse  for  refusing  them  if  at  the  particular  time  when  they  are 
offered,  the  way  is  exposed  to  extraordinary  danger,  or  if  the 
goods  are  of  such  a  character  that  they  would  be  exposed  to  the 
fury  of  a  mob  or  to  destruction  by  any  kind  of  popular  ,outbreak; 
for  while  the  destruction  or  loss  of  the  goods  from  any  of  these 
causes  would  be  no  defense  against  the  liability  of  the  common 
carrier,  the  law  will  not  require  him  against  his  will  to  expose 
himself  to  the  risk.' 

§  ii6.  Carrier  may  demand  prepayment  of  freight. 
The  carrier  may  also  require  a  prepayment  of  his  freight  and 
may  refuse  to  parry  the  goods  unless  it  is  paid.  While  the  law 
compels  him  from  motives  of  public  policy  to  deal  with  all  per- 
sons, and  leaves  him  no  choice  as  to  his  customers,  it  does  not 
bind  him  to  deal  on  credit,  and  he  may  demand  the  price  of  his 
labor  before  it  is  performed.  But  in  a  declaration  against  him 
for  his  refusal,  it  is  not  necessary  to  aver  a  tender  of  the  money 
for  the  freight.  It  is  sufficient  to  aver  a  readiness  and  willing- 
ness to  pay.*  A  demurrer  does  not  lie  to  such  a  declaration  be- 
cause it  does  not  appear  therefrom  that  the  payment  was 
demanded  in  advance  and  the  carrier  might  have  been  willing  to 
trust  the  owner  of  the  goods ;  and  therefore  it  is  enough  to  say 
that  he  was  ready  and  willing,  which  means  that  he  would  have 
paid  had  the  carrier  demanded  the  freight.  As  said  by  Baron 
Park,  "  whenever  a  duty  is  cast  upon  a  party  in  consequence  of 
a  contemporaneous  act  of  payment  to  be  done  by  another,  it  is 
sufficient  if  the  latter  pay  or  be  ready  to  pay  the  money  when 

'  Pitlock  V.  Wells,  Fargo  &  Co.   109  v.  Wells,  32  N.  Y.  247. 

Mass.  452.  3  Edwards  -v.  Sherra'tt,  i  East,  604. 

«Pickford  v.  The  Railway,   12  M.  &  ^Pickford  v.  The  Railway,  8  M  & 

W.  766;  Lane  v.  Cotton,  i   Ld.  Raym.  W.  372;  Bastard  v.  Bastard,  2  Shower, 

652;  Story  on  Bail.  §  508.     Cronkite  8i. 
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the  Other  is  ready  to  undertake  the  duty.  The  money  is  not  re- 
quired to  be  paid  down  until  the  carrier  receives  the  goods  which 
he  is  bound  to  carry."  It  would  seem  therefore,  that  in  order  to 
show  his  readiness  to  undertake  the  duty,  the  carrier  must  accept 
the  goods  before  he  demands  his  freight,  but  may  refuse  to  carry 
until  such  payment;  and  if  the  owner  refuse  to  pay,  the  carrier 
would  hold  them  until  returned  to  the  owner  merely  as  a  depos- 
itary, because  something  would  remain  yet  to  be  done  to  put  him 
in  the  relation  of  carrier  to  them.  If  not  demanded  and  not  re- 
'  quired  by  any  rule  or  regulation  of  the  carrier  known  to  the 
owner  of  the  goods,  no  tender  need  be  made  of  the  carrier's 
charges,  and  he  may  be  sued  for  his  refusal  without  such  tender. 
§  117.  Although  however  the  carrier  may  in  these  cases  re- 
fuse to  accept  the  goods,  if  he  take  them  into  his  possession  for 
the  purpose  of  carriage  without  insisting  upon  his  right  to  refuse 
them,  he  will  be  considered  as  waiving  it  and  consenting  to  accept 
the  goods  upon  the  usual  terms  as  to  liability,  and  will  become 
responsible  as  an  insurer  as  in  other  cases.'  But  to  impose  upon 
him  such  extraordinary  liability  for  goods  which  from  the  nature 
of  his  business  he  was  not  bound  to  carry,  or  which  were  in  an 
unfit  condition  to  be  carried,  or  which  for  any  reason  it  would  be 
unfair  to  require  him  to  carry,  an  actual  acceptance  for  the  pur- 
pose of  the  carriage  must  be  shown;  and  it  wiU  not  be  done 
where  the  delivery  is  merely  constructive. 

THE  BILL  OF  LADING. 

§  118.  No  receipt,  biU  of  lading  or  writing  of  any  kind  is  re- 
quired to  subject  the  carrier  to  the  duties  and  responsibilities  of 
an  insurer  of  the  goods.  As  soon  as  they  are  delivered  to  him 
for  present  carriage  and  nothing  necessary  to  their  being  for- 
warded remains  to  be  done  by  the  owner,  the  law  imposes  upon 
him  all  the  risk  of  their  safe  custody  as  weU  as  the  duty  to  carry 
as  directed.  He  is  regarded  as  exercising  in  some  sort  the  func- 
tions of  a  public  office,  and  the  law  is  said  to  impose  upon  him 
his  duties  and  obligations  upon  this  ground  as  well  as  upon  the 

'The  David,  5  Blatch.  266;  Hanni-    766 ;  Porcher  t;.  The  Railroad,  14  Rich, 
bal,  etc.  R.  R.  v.  Swift,  12  Wall.  262;    (Law)  181. 
Pickford  v.  The  Railway,  12  M.  &  W. 
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ground  of  the  contract,  and  as  soon  as  the  delivery  to  him  and 
his  acceptance  are  shown,  the  law  imposes  the  duty  and  the  re- 
sponsibility in  virtue  of  his  public  employment.  In  other  words, 
his  liability  does  not  rest  exclusively  upon  contract  however 
much  it  may  be  qualified  or  limited  by  express  agreement. 

§  119.  He  was  always  allowed  however,  if  a  carrier  by  water, 
to  enter  into  contracts  by  which  he  might  exempt  himself  from 
the  risks  of  certain  perils.  But  carriers  by  land  had  formerly 
no  such  privilege  in  this  country;  and  such  was  the  jealousy  with 
which  they  were  regarded,  that  it  was  held  impossible  for  them 
to  guard  themselves  by  any  stipulations  whatever  against  lia- 
bility from  loss  arising  from  any  other  cause  than  the  act  of  God 
or  the  public  enemy.  This  harsh  condition  has  however  been 
greatly  changed  in  the  carrier's  favor,  as  we  shall  hereafter  see; 
and  now,  not  only  is  he  permitted  to  contract  so  as  to  change  the 
extent  of  his  liability  as  fixed  by  the  common  law,  but  such  con- 
tracts when  made  with  his  employers  become  almost  entirely  the 
measure  of  his  responsibility.  And  this  custom  has  become  so 
universal  in  transactions  with  carriers  that  his  liability  may  now 
be  said  to  depend  almost  exclusively  upon  contract.  He  still 
stands  however  in  the  relation  of  common  carrier  to  the  goods 
entrusted  to  him  notwithstanding  his  contract,  however  much  it 
may  lessen  his  common  law  liability,  and  he  cannot,  even  by  the 
most  express  contract,  divest  himself  of  that  character  and  change 
it  to  that  of  a  merp  private  carrier  or  ordinary  bailee.^ 

§  120.  These  contracts  assume  somewhat  different  forms  and 
are  known  by  different  names  according  as  they  may  be  with 
carriers  by  water  or  carriers  by  land.  Those  with  the  former 
are  called  bills  of  lading;  while  those  with  land  carriers  are  com- 
monly called  receipts.  They  are  however  the  same  in  effect  and 
are  intended  rnerely  to  evidence  the  true  intent  of  the  transaction 
between  the  parties.  In  both  cases  they  contain  a  description  of 
the  goods,  an  acknowledgment  that  they  have  been  received  by 
the  carrier,  the  names  of  the  shipper  and  consignee,  the  place  of 
consignment,  that  they  are  in  good  condition,  the  terms  of  the 
carriage  and  such  qualifications  of  the  liability  of  the  carrier  as 
he  and  the  shipper  may  have  agreed  upon,  and  the  contract  to 

'  Ante,  §  44. 
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carry  to  destination  and  there  deliver  to  the  consignee.  They 
must  be  signed  by  the  carrier  or  his  authorized  agent  to  bind 
him,  and  must  be  accepted  by  the  shipper.  And  any  contract 
with  the  carrier  having  these  characteristics  is  entitled  to  the  ef- 
fect of  a  bill  of  lading,  no  matter  how  informally  it  may  be  drawn. 

§  121.  A  ship's  bill  of  lading  is  usually  made  out  in  triplicate, 
one  being  retained  by  the  shipper,  another  sent  by  him  to  his 
consignee  and  the  third  retained  by  the  master  of  the  vessel  In 
case  of  difference  between  these  parts,  the  one  retained  by  the 
master  is  of  inferior  weight,  as  evidence  of  what  the  contract 
was,  to  those  delivered  to  the  shipper,  that  retained  by  the  mas- 
ter being  designed,  it  is  said,  only  for  information  and  conven- 
ience and  not  as  evidence  between  the  parties  of  what  their  con- 
tract was.  If  it  differs  from  the  others  they  must  be  considered 
as  the  true  and  only  evidence  of  the  contract.* 

§  122.  Bills  of  lading  are  both  receipts  and  contracts 
TO  carry.  Such  instruments  are  both  receipts  and  contracts. 
So  far  as  they  acknowledge  the  delivery  and  acceptance  of  the 
goods,  they  are  mere  receipts.  As  to  the  rest,  they  are  contracts. 
In  both  characters  they  are  of  great  importance  to  both  shipper 
and  carrier.  As  receipts  however  they  are  only  prima  facie  evi- 
dence that  the  carrier  has  received  the  goods  and,  like  all  mere 
receipts,  they  may  be  shown  to  have  been  given  by  mistake  and 
and  not  to  speak  the  truth.  The  agent  of  the  carrier  can  sign 
such  contracts  only  when  he  has  authority  to  do  so  and  he  has 
no  such  authority  when  the  goods  are  not  actually  delivered  to 
him.  More  than  a  century  ago,  it  was  said  that  "  owners  can 
never  be  liable  but  in  respect  of  the  delivery  of  goods  to  a  ship 
trading  for  hire  where  the  delivery  to  the  master  is  a  delivery  to 
the  owners  and  where  the  owners  can,  in  respect  of  such  deliv- 
ery, have  an  action  for  freight;  for  you  must  show  a  benefit  ac- 
cruing to  the  person  against  whom  you  bring  your  action,  or 
else  a  special  undertaking." "  And  in  an  action  against  the  own- 
ers of  a  ship,  it  was  argued  before  the  Court  of  King's  Bench 
that  none  of  the  defendants  were  entitled  to  disprove  the  ship- ' 
ment  because  the  bill  of  lading,  signed  by  the  master,  asserted 
the  shipment.    But  the  court  held  the  evidence  showing  that  the 

'  The  Thames,  14  Wall.  105.  « Boucher  v.  Lawson,  Cas.  T.  Hardw.200. 
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goods  were  not  shipped  on  board  the  vessel  at  all,  admissible, 
and  that  there  was  no  ground  for  saying  that  the  defendants  were 
estopped  by  the  bill  of  lading  from  showing  this  to  be  the  fact.' 
In  another  case  it  was  said  that  "  the  general  usage  gives  notice 
to  all  people  that  the  authority  of  the  captain  to  give  bills  of 
lading  is  limited  to  such  goods  as  have  been  put  on  board;  and 
a  party  taking  a  bill  of  lading,  either  originally  or  by  indorse- 
ment, for  goods  which  have  never  been  put  on  board,  is  bound  to 
show  some  particular  authority  given  to  the  master  to  sign  it."  ^ 
And  the  English  courts  have  had  occasion  to  affirm  the  doctrine 
in  a  number  of  subsequent  cases.* 

§  123.  The  same  rule  has  been  frequently  applied  by  the 
courts  of  this  country  and  may  be  considered  to  be  well  estab- 
lished. The  leading  case  is  that  of  The  Schooner  Freeman 
V.  Buckingham,*  in  which  the  attempt  was  made  in  a  court 
of  admiralty  to  hold  the  vessel  upon  a  bill  of  lading  under 
the  maritime  rule  that  the  ship  is  bound  to  the  cargo.  It  ap- 
peared that  the  goods  were  never  delivered  on  board  the 
schooner  as  recited  in  the  bill  of  lading,  but  that  the  master 
of  the  vessel  had  been  induced  by  fraud  and  misrepresentation 
to  sign  it.  It  was  held  that  the  responsibility  of  the  owner 
and  the  liability  of  the  ship  itself  were  convertible  terms,  the 
vessel  not  being  liable  if  the  owners  were  not;  and  that  the 
master  having  signed  the  bill  of  lading  without  having  received 
the  goods,  there  having  been  in  fact  nO  such  goods,  had  acted 
without  authority,  and  that  therefore  neither  the  ship  nor  the 
owner  could  be  held  liable,  although  the  libellant  had  advanced 
his  money  upon  the  faith  of  the  bill  of  lading  without  any  knowl- 
edge of  the  fraud,  and  was  therefore  a  bona  fide  holder  for  a  val- 
uable consideration.  And  it  has  been  repeatedly  held  that  all 
receipts  and  admissions  are  open  as  between  the  parties  to  ex- 
planation and  are  impeachable  for  any  mistake,  error,  or  false 
statement  contained  in  them,  and  may  be  contradicted,  varied  or 
explained  by  parol  testimony;  and  that  so  much  of  the  bill  of 

■Berkley   v.  Watling,  7  Ad.  &  El.  Bates  ».  Todd,  i  Moo. &R.  106; Meyer 

29.  V.   Dresser,    16  Com.  B.   (N.  S.)  646; 

=  Grant  v.  Norway,  10  Com.  B.  665.  Berkley  v.  Watling,  7  Ad.&  El.  29. 

'Hubbersty  v.  Ward,  8  Exch.  330;        *  18  How.  x82. 
Cokman  v.  Riches,  16  Com.  B.  104; 
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lading  as  relates  only  to  the  receipt  of  the  goods,  the  quality, 
condition  and  quantity,  which  is  treated  as  distinct  from  the  con- 
tract, comes  within  this  rule.  But  it  is  said  to  be  very  high  and 
authentic  evidence  of  both  the  quantity  and  condition  of  the 
goods  when  they  were  received,  though  not  an  estoppel  to  show 
the  truth.* 

§  124.  It  will  be  observed  that  several  of  these  cases  ^  are  ex- 
pressly to  the  effect  that  bills  of  lading  and  other  similar  con- 
tracts of  affreightment  are,  in  such  cases,  void  even  as  to  inno- 
cent and  bona  fide  holders,  upon  the  ground  that  the  master  or 
agent  having  no  authority  to  sign  them  until  the  goods  were 
actually  delivered,  they  were  nullities  as  to  the  party  who  had 
obtained  them,  and  bills  of  lading  not  being  negotiable  instru- 
ments, the  assignor  could  confer  no  greater  right  than  he  him- 
self had ;  and  for  the  further  reason  that  although  the  holder 
may  have  advanced  upon  them  innocently,  being  misled  by  the 
act  of  the  master  or  agent,  he  must  be  the  sufferer,  upon  the 
principle  that  when  two  parties  are  equally  innocent,  he  who  has 
reposed  confidence  and  thus  brought  loss  upon  himself  must 
bear  it.  But  in  Armour  v.  The  Railroad,'  these  cases  seem  to 
be  not  altogether  approved ;  and  in  that  case,  the  party  having 
produced  to  the  agent  of  the  railroad  forged  warehouse  receipts 
for  certain  goods  and  having  thereby  obtained  from  the  agent 
receipts  or  bills  of  lading  for  them,  making  the  pretended  freight 
deliverable  to  the  plaintiff  as  consignee,  and  ha\'ing  thereupon 
drawn  upon  the  plaintiff  attaching  the  railroad  receipts  to  his 
draft  which  the  plaintiff  paid,  it  was  held  that  the  railroad  was 
bound  to  make  good  to  the  plaintiff,  the  defrauded  party,  his  loss. 
The  case  was  said,  however,  to  differ  from  the  cases  referred  to 
in  the  fact  that  by  the  railroad  receipts  or  bills  of  lading,  the 
goods  were  made  deliverable  directly  to  the  plaintiff,  and  that  no 

'Ellis  V.  Willard,  5  Seld.  529;  Meyer  caulay  v.  The  Railroad,  29  La.  Ann. 

V.  Peck,  28  N.  Y.  590;  The  Delaware,  446;  Baltimore  etc.  R.  R.  v.  Wilkens, 

14  Wall.  601;  The  Lady  Franklin,  8  44  Md.    11;   National    Bank  v.  Wal- 

id.  325;    Abbe    v.   Eaton,    51    N.    Y.  bridge,   19    Ohio  St.  425;    Louisiana 

410;  Dean  v.  King,  22  Ohio  St.  iiS;  Bank  v.  Laveille,  52  Mo.  3S0. 

The  Loon,  7  Blatch,  244 ;  Fellows  v.  2  Grant  v.  Norway  and  Freeman  v. 

Str.  Powell,  16  La.  Ann.  316;  Sears  v.  Buckingham,  supra. 

Wingate,  3  Allen,  103;   Hunt  &   Ma-  ^65  N.  Y.  m. 
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assignment  to  him  by  the  party  practicing  the  fraud  had  been 
necessary  or  had  been  resorted  to.  The  receipts  were  therefore 
equivalent  to  direct  representations  to  the  plaintifT  that  the  goods 
had  been  delivered  to  the  road  on  his  account,  vi^hich  it  was  es- 
topped from  den37ing.  The  case  might  have  admitted  of  an  ar- 
gument, said  the  court,  had  the  plaintiff  been  compelled  to  de- 
rive his  tide  through  the  indorsement  of  another  who,  it  was 
conceded,  had  none. 

§  125.  It  has  likewise  been  determined  that  the  usual  recital 
in  such  instruments  that  the  goods  are  in  good  order  has  refer- 
ence only  to  the  external  appearance  either  of  the  goods  them- 
selves or  of  the  packages  into  which  they  are  put.  Hence  it  is 
always  competent  for  the  carrier  to  show,  notwithstanding  such 
an  admission,  that  the  loss  or  damage  was  caused  by  the  spoil- 
ing of  the  goods  from  natural  decay  before  they  could  be  deliv- 
eredjOr  that  they  had  wasted  from  defects  in  the  vessels  in  which 
they  were  contained,  or  that  it  arose  from  the  unskillful  or  im- 
proper manner  in  which  they  were  packed,  or  that  they  had  de- 
teriorated or  were  damaged  at  the  time  they  were  delivered  to 
him.i  He  is  not  presumed  to  know  the  quality  of  the  goods,  nor 
can  he  refuse  to  carry  them  whatever  it  may  be  if  they  are  of 
the  kind  he  usually  carries,  nor  can  he  know  the  condition  of  the 
contents  of  the  packages  or  vessels  brought  to  him  for  trans- 
portation. It  cannot  be  supposed  therefore  that  he  intends  by 
such  a  recital  to  admit  more  than  that  the  goods  are  in  an  ap- 
parently fit  condition  for  shipment.  And  such  is  the  constnlc- 
tion  which  these  words  have  received.  If  the  damage  has  pro- 
ceeded from  any  such  hidden  cause,  whether  naturally  inherent 
in  the  commodity  itself  or  arising  from  the  carelessness  of  the 
shipper,  the  loss  must  be  borne  by  him.  The  carrier  is  not  then 
in  fault,  nor  is  his  acknowledgment  that  they  have  been  received 
in  good  order  or  condition  a  warranty  or  insurance  against  such 
an  event.  But  if  it  can  be  shown  that  the  loss  might  have  been 
avoided  by  the  use  of  the  proper  precautionary  measures,  and 

•Nelson  -v.  Woodruff,  i  Black,  156;  100  Mass.  524;  The  Olbers,  3  Ben.  148; 

Clark  D.  Barnwell,  12  How.  272;  Hast-  The  Oriflamme,  i  Sawyer,  176;  Arend 

ings  V.  Pepper,  1 1  Pick.  41 ;  Bradstreet  v.   The   Liverpool  etc.  Co.  64  Barb. 

V.   Heran,    2    Blatch.    116;    Keith  v.  118. 
Amende,  i  Bush,  455 ;  Richards  v.  Doe, 
7 
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that  the  usual  and  customary  methods  for  this  purpose  have  been 
neglected,  he  will  still  be  liable.^ 

§  126.  Except  however  in  the  recital  or  acknowledgment  of 
the  receipt  of  the  goods  and  of  their  quantity  and  condition  when 
received,  bills  of  lading  are  strictly  written  contracts  between  the 
parties  and  come  within  the  general  rule  which  prohibits  the  in- 
troduction of  parol  evidence  to  contradict  or  vary  such  contracts.' 
And  ^ot  only  is  such  evidence  inadmissible  to  change  or  vary 
in  any  particular  the  express  terms  of  the  contract,  but  in 
these  instruments  as  in  all  other  written  contracts,  there  may 
be  implied  obligations  as  to  which  the  contract  may  be  entirely 
silent  but  which  result  by  necessary  implication  or  by  con- 
struction from  the  very  nature  of  the  contract  itself;  and  such 
implied  obligations  can  no  more  be  varied  by  verbal  evidence 
than  the  express  written  stipulations  of  the  parties.  Usage 
is  also  sometimes  admissible  to  annex  incidents,  as  it  is  called, 
to  such  contracts,  in  matters  upon  which  the  contract  is  silent, 
which  will  be  as  binding  as  any  part  of  the  expressed  con- 
tract. Where  for  instance  an  attempt  was  made  to  show  a 
parol  contract  made  before  the  shipment  of  the  goods  or  the 
signing  of  the  bill  of  lading,  that  the  goods  might  be  stowed  on 
deck,  from  which  they  had  been  lost  by  being  jettisoned  in  a 
storm,  it  was  said  that "  unless  the  bill  of  lading  contains  a  special 
stipulation  to  that  effect,  the  master  is  not  authorized  to  stow  the 
goods  sent  on  board  as  cargo  oh  deck,  as  when  he  signs  the  bill 
of  lading,  if  in  common  form,  he  contracts  to  convey  the  mer- 
chandise safely  in  the  usual  mode  of  conveyance,  which,  in  the 
absence  of  proof  of  a  contrary  usage  'in  the  particular  trade,  re- 
quires that  the  goods  shall  be  safely  stowed  under  deck;  and 
when  the  master  departs  from  that  rule  and  stows  them  on  deck, 
he  cannot  exempt  either  himself  or  the  vessel  from  liability  in 
case  of  loss  by  virtue  of  the  exception  of  the  dangers  of  the  seas, 
unless  the  dangers  were  such  as  would  have  occasioned  the  loss 
even  if  the  goods  had  been  stowed  as  required  by  the  contract  of 
affreightment.  Contracts  of  the  master  within  the  scope  of  his 
authority  as  such  bind  the  vessel;  and  the  master  is  responsible 

'  Clark  V.  Barnwell,  supra.  Willard,  5  Seld.529;  The  Delaware,  14 

•Clark  V.  Barnwell,  supra ;  Ellis  t).    Wall,  579. 
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for  the  safe  stowage  of  the  cargo  under  deck,  and  if  he  fails  to 
fulfill  that  duty  he  is  responsible  for  the  safety  of  the  goods ;  and 
if  they  are  sacrificed  for  the  common  safety,  the  goods  stowed 
under  deck  do  not  contribute  to  the  loss.  Ship  owners  in  a  con- 
tract by  bill  of  lading  for  the  transportation  of  merchandise  take 
upon  themselves  the  responsibilities  of  common  carriers,  and  the 
master  as  the  agent  of  such  owners  is  bound  to  have  the  cargo 
safely  secured  under  deck  unless  he  is  authorized  to  carry  the 
goods  on  deck  by  the  usage  of  the  particular  trade  or  by  the  con- 
sent of  the  shipper;  and  if  he  would  rely  upon  the  latter,  he  must 
take  care  to  require  that  the  consent  shall  be  expi-essed  in  a  form 
to  be  available  as  evidence  under  the  general  rules  of  law."  ^ 

§  127.  And  even  where  it  appeared  that  the  shipper  or  his 
agent  who  delivered  the  goods  to  the  carrier  repeatedly  saw 
them  as  they  were  being  stowed  in  that  way  and  made  no  ob- 
jection, it  was  held  that  the  evidence  was  not  admissible  to  vary 
the  legal  import  of  the  contract  of  shipment,  and  that  the  bill  of 
lading  being  a  clean  bill,  that  is,  being  silent  upon  the  subject, 
bound  the  owners  of  the  vessel  to  carry  the  goods  under  deck.* 

§  128.  But  in  Bostwick  v.  The  Railroad,^  it  was  held  that 
where  the  goods  had  already  been  shipped  under  a  verbal  agree- 
ment, the  delivery  afterwards  to  the  shipper  of  a  bill  of  lading, 
his  attention  not  being  called  to  its  terms  or  conditions,  did  not 
conclude  him  from  showing  what  the  actual  agreement  was  under 
which  the  shipment  had  been  made.  The  verbal  contract  was, 
as  proven,  to  transport  by  rail;  but  in  the  bill  of  lading  there 
were  printed  conditions  which  authorized  the  carriage  by  rail 
and  water.  The  carrier  at  the  terminus  of  his  own  line  for- 
warded a  portion  of  the  goods  by  water,  and  the  vessel  having 
been  wrecked  and  the  goods  lost,  he  was  held  liable  under  the 
verbal  agreement.  And  it  was  said  in  the  same  case  to  have 
been  previously  determined  by  the  court  that  the  conditions  con- 
tained in  a  bill  of  lading  not  delivered  until  after  the  shipment 
and  the  loss  of  the  goods,  though  before  the  loss  was  known, 

'The  Delaware,  supra;    Creery   v.  178;  Shackleford  ».  Wilcox,  9  La.  33; 

Holly,  14  Wend.  28;  The  Waldo,  Da-  Barber  v.  Brace,  3  Conn.  14. 

vies,  162;  Blacket  v.  Exchange  Co.  2  '  Sproat  v.  Donnell,  26  Maine,  187. 

Cromp.  &  J.  250;  Arnould  on  In.  776;  «45  N.  Y.  712. 
Lenox  v.  The  Ins.  Co.  3  Johns.  Cas. 
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did  not  control  the  rights  of  the  shipper.  But  the  rule  upon 
which  this  case  was  decided  was  subsequently  qualiiled  so  far  as 
to  permit  it  to  be  varied  by  a  previous  course  of  dealing  between 
the  parties,  and  it  was  held  that  if  the  custom  had  become  estab- 
lished between  the  shipper  and  the  carrier  for  the  latter  to  give 
his  receipts  after  the  goods  had  been  shipped,  the  terms  of  such 
receipts  would  control  the  rights  of  the  parties.' 

§  129.  Assignable  but  not  negotiable.  In  commercial 
transactions  bills  of  lading  are  regarded  as  the  representatives  of 
the  goods,  and  when  properly  indorsed  and  deliveredj  with  the 
intention  of  passing  the  title  to  them,  it  is  a  symbolic  or  con- 
structive delivery  of  the  goods  themselves.  They  are  not  how- 
ever negotiable  in  a  strictly  mercantile  sense  like  bills  of  exchange, 
but  are  said  to  be  quasi  negotiable.*  They  are  assignable,  and 
possess  one  additional  quality  which  is  not  possessed  by  contracts 
generally  which  are  merely  assignable.  They  stand  as  a  substi- 
tute for  the  goods  they  represent,  and  their  transfer  when  so  in- 
tended, is  equivalent  to  an  actual  delivery  of  the  goods  them- 
selves. But  if  their  indorsement  and  delivery  have  been  procured 
by  fraud  or  mistake,  they  pass  no  title  as  against  the  true  owner, 
even  to  the  bona  fide  holder.  Unless  therefore  the  real  owner 
has  parted  with  his  biU  of  lading  voluntarily  and  with  the  inten- 
tion of  parting  at  the  same  time  with  his  title  to  the  goods,  even 
the  innocent  holder  of  it,  although  he  may  have  acquired  it  for  a 
valuable  consideration,  can  claim  no  rights  under  it,  and  the  deliv- 
ery of  the  goods  to  him  would  be  a  dehvery  to  the  wrong  per- 

1  Shelton  v.  The  Mer.  D.  T.  Co.  59  N.  tion  of  it  without  his  authority.  If  it 
Y.  258.  b<;  stolen  from  him  or  transferred  with- 

2  StoUenwerckf.  Thatcher,  115  Mass.  out  his  authority  a  subsequent  bona 
224;  Am.  Notes  to  Lickbarrow  v.  Ma-  iide  transferee  for  value  car.not  make 
son,  I  Smith's  Ld.  Cas.  896.  title  under  it  as  against  the  shipper  of 

"  A  bill  of  lading  is  not  like  a  bill  of  the  goods.  The  bill  of  laJing  only 
exchange  or  promissory  note,  a  nego-  represents  the  goods;  and  in  this  in- 
tiable  instrument,  which  passes  by  mere  stance,  the  transfer  of  the  symbol  does 
delivery  to  a  bona  fide  transferee  for  not  operate  more  than  a  transfer  of 
valuable  consideration  without  regard  what  is  represented."  Per  Lord  Camp- 
to  the  title  of  the  parties  who  make  bell  in  Gurney  v.  Behrend,  3  El.  &  Bl. 
the  transfer.  Although  the  shipper  033.  And  for  a  full  statement  of  the 
may  have  indorsed  in  blank  a  bill  of  nature  and  purposes  of  a  bill  of  lading, 
lading  deliverable  to  his  assigns,  his  see  Blanchard  v.  Page,  8  Gray,  281. 
right  is  not  affected  by  an  appropria- 
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son'  and  the  carrier  would  be  liable  to  the  real  owner  for  their 
value  no  matter  how  innocently  or  how  excusably  he  may  have 
acted  in  making  the  delivery.^ 

§  130.  Consignee  presumptively  the  owner  of  the 
GOODS.  The  carrier  takes  the  risk  of  a  delivery  to  the  person 
entided  to  the  goods  by  the  bill  of  lading  and  its  indorsements.^ 
The  consignee  is  presumptively  the  owner  of  the  goods  and  must 
be  treated  by  the  carrier  as  the  absolute  owner  until  he  has  had 
notice  to  the  contrary;  and  a  delivery  to  him  without  such  notice 
will  discharge  the  carrier.*  But  if  the  party  who  claims  the 
goods  is  not  the  consignee  he  should  be  required  to  produce  the 
bill  of  lading  with  the  indorsement  of  the  consignee  where  the 
goods  are  deliverable  to  him  or  to  his  assigns,  or  of  the  shipper 
himself  when  the  goods  are  shipped  on  his  account  and  are  de- 
liverable to  his  order.  And  where  goods  are  shipped  deliverable 
to  the  order  of  the  consignor  for  and  on  account  of  the  consignee, 
the  carrier  cannot  deliver  them  to  such  consignee  except  upon 
the  production  of  the  bill  of  lading  properly  indorsed  by  the  con- 
signor; for  this  is  notice  to  the  carrier  that  the  shipper  intends  to 
retain  in  his  power  the  ultimate  disposition  of  the  goods.'  Too 
great  caution  cannot  therefore  be  exercised  in  respect  to  the  right 

'  But  if  the  assignment  and  transfer  702 ;  Guillatime  w.  The  Packet  Co.  42 

of  the  bill  of  lading  has  been  procured  N.  Y.  212;  DuflF'z;.  Budd,  3  B.  &  Bing. 

from  the  owner  of  the  goods  by  fraud,  177. 

the  bona  fide  holder  by  purchase  from  "  O'Dougherty   v.  The   Railroad,    i 

the  fraudulent  vendee,  will  acquire  an  Thomp.   &  C.  477 ;  Sweet  v.  Barney, 

undefeasible  title  to  the  goods,  Dows  23  N.  Y.  335 ;  Lawrence  v.  Mintum, 

V.  Greene,  24  N.  Y.  638;  upon  the  well  17  How.  100. 

settled  principle  that  a  sale  consum-  ^  The  fact  of  making  the  bill  of  lad- 
mated  by  delivery  cannot  be  set  aside  ing  deliverable  to  the  order  of  the  ship- 
on  the  ground  of  fraud,  after  the  goods  per  is,  when  not  rebutted  by  evidence 
have  been  resold  to  a  bona  fide  pur-  to  the  contrary,  decisive  to  show  his 
chaser.  intention   to  reserve  the  jus  disponendi 

'  Brower  v.  Peabody,  3  Kernan,  121 ;  and  to  prevent  the  property  from  pass- 

Decan  ■».  Shipper,  II  Casey,  239;  Dows  ing   to   the   vendee.     See  the  learned 

f.  Perrin,  16N.  Y.325;  Gurney  1:;.  Beh-  chapter  of  Mr.  Benjamin  (ch.  6,   Bk. 

rend,  3  Ellis  &B.  622;  Dows  t;.  Greene,  2.)  in  his  work  on  sales  upon  this  sub- 

24  N.  Y.  638.  ject  of  the  reservation  of  the  jus  dispo- 

'  McEntee  v.  The  Steamboat  Co.  45  nendi  by  the  shipper  in  the  bill  of  lad- 

N.  Y.  34;  Hawkins  v.  Hoffman,  6  Hill,  ing,  where  the  leading  cases  upon  the 

586;  Devereux  v.  Barclay,  2  B.  &  Aid.  subject  are  stated. 
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of  the  person  to  whom  the  delivery  is  made.  No  obligation  of 
the  carrier  is  more  rigorously  enforced  than  that  which  requires 
delivery  to  the  proper  person,  and  the  law  will  allow  in  fact  of 
no  excuse  for  a  wrong  delivery  except  the  fault  of  the  shipper 
himself;  and  where  there  is  any  doubt  and  it  can  be  determined 
by  documentary  evidence,  its  production  should  be  required. 
Instances  of  great  hardship  to  the  carrier  frequendy  occxir  from 
neglecting  these  precautions. 

§  131.  The  purchaser  of  cotton  at  Savannah  delivered  it  there 
to  the  vessel  to  be  carried  to  New  York,  taking  from  it  bills  of 
lading  in  which  the  vessel  undertook  to  deliver  it  there  to  his 
order.  For  the  purpose  of  obtaining  money  to  pay  for  the  cot- 
ton, the  purchaser  made  his  draft  upon  his  firm  in  New  York  on 
whose  account  the  cotton  had  been  bought,and  attached  the  bills 
of  lading  to  it.  The  draft  with  the  bills  of  lading  attached  was 
discounted  by  a  Georgia  bank,  and  the  bills  of  lading  were  in- 
dorsed to  the  order  of  the  bank's  agent  in  New  York  to  secure 
the  payment  of  the  draft.  The  draft  and  bills  of  lading  were  at 
once  forwarded  to  the  New  York  agent,  who  procured  the  ac- 
ceptance of  the  former  by  the  firm.  Before  the  draft  became  due 
the  vessel  arrived  at  New  York  and  gave  notice  to  the  firm  there 
of  the  arrival  of  the  cotton.  It  had  before  regularly  brought  cot- 
ton in  the  same  way  to  the  firm,  which  was  considered  solvent, 
and  the  master  knowing  that  they  were  the  parties  for  whom 
the  cotton  was  intended,  and  having  no  information  or  knowledge 
from  the  bank's  agent  or  from  any  other  source,  of  any  other 
consignee  or  claimant,  delivered  the  cotton  to  them  taking  their 
receipt  for  it.  Some  two  weeks  or  more  afterwards,  the  draft 
falling  due  and  not  being  paid,  the  cotton  was  demanded  of  the 
owners  of  the  vessel  by  the  bank's  agent.  It  was  claimed  that 
the  delivery  thus  made  was  justifiable  under  the  circumstances 
and  that  the  vessel  had  thereby  discharged  its  obligation;  but 
it  was  held  that  though  it  had  been  made  in  good  faith  and  in 
total  ignorance  of  any  outstanding  claim  to  the  cotton,  the  deliv- 
ery was  nevertheless  in  breach  of  the  contract  of  aflreightment,and 
that  the  agent  of  the  bank  as  libellant  could  subject  the  vessel 
which  was  bound  for  its  proper  delivery  at  all  events.  "It  is  no 
excuse  "  say  the  court,  "for  a  delivery  to  the  wrong  person, that 
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the  indorsee  of  the  bills  of  lading  was  unknown,  if  indeed  he  was, 
and  that  notice  of  the  arrival  of  the  cotton  could  not  be  given. 
Diligent  inquiry  for  the  consignee  at  least  was  a  duty,  and  no  in- 
quiry was  made.  Want  of  notice  is  excused  when  a  consignee 
is  unknown  or  is  absent  or  cannot  be  found  after  diligent  search. 
And  if  after  inquiry,  the  consignee  or  indorsees  of  a  bill  of  lading 
for  delivery  to  order  cannot  be  found,  the  duty  of  the  carrier  is  to 
retain  the  goods  until  they  are  claimed,  or  store  them  prudently 
for  and  on  account  of  the  owner.  He  may  thus  relieve  himself 
from  a  carrier's  responsibility.  He  has  no  right  under  any  cir- 
cumstances to  deliver  to  a  stranger."  ^ 

§  132.  Goods  were  delivered  for  carriage  to  a  railroad  com- 
pany with  an  express  provision  in  its  receipt  that  they  should  be 
delivered  to  the  consignee  only  upon  the  production  of  a  dupli- 
cate of  the  receipt,and  a  duplicate  of  the  receipt  with  this  condi- 
tion indorsed  across  the  face  of  it  was  given  to  the  shipper,  to  be 
used  for  the  purpose  of  obtaining  the  possession  of  the  goods  ac- 
cording to  this  arrangement.  After  obtaining  this  duplicate,  the 
shipper  drew  upon  the  consignee  and  attached  the  duplicate  to 
the  draft,which  was  then  discounted  by  the  plaintiff,  who  for- 
warded it  for  collection  ^yith  the  attached  duplicate  to  the  resi- 
dence of  the  consignee.  After  accepting  the  draft,  the  consignee 
demanded  the  goods  of  the  railroad,  and  they  were  delivered  to 
hira  without  the  production  or  surrender  of  the  duplicate  receipt. 
When  the  draft  became  due  and  payment  was  refused,  the 
plaintiff  demanded  the  goods  of  the  railroad,  but  having  previ- 
ously delivered  them  to  the  consignee  it  refused  to  deliver  or 
account  for  them  to  him;  whereupon  he  brought  his  action 
against  it  and  recovered.  It  was  considered  by  the  court  that 
the  condition  in  the  receipt  was  notice  to  the  road  that  the  goods 
were  not  to  be  delivered  without  a  compliance  therewith,  and 
that  the  title  to  the  goods  having  passed  to  the  plaintiff  by  the 
indorsement  to  him  of  the  receipt,  he  was  the  party  entitled  to 
sue  for  the  wrong  delivery.^ 

§  ^33-  Goods  were  shipped  by  railroad  for  and  on  account  of 
certain  consignees,  and  drafts  were  drawn  on  them  by  the  con- 
signor with  the  railroad  receipts  attached,  and  sent  for  collection 

'  The  Thames,  14  Wall,  98.  «  McBwen  v.  The  Railroad,  33  Ind.  36S. 
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to  a  bank  at  the  place  of  consignment.  The  consignees  being 
unable  to  meet  the  drafts  on  the  day  they  became  due,  applied 
to  the  plaintiff  to  take  them  up  and  take  the  goods,  which  he 
agreed  to  do.  Upon  payment  of  the  drafts  by  him  the  consignees 
indorsed  to  him  the  railroad  receipts.  Afterwards  the  consignees 
made  a  bill  of  sale  of  the  same  goods  to  other  parties  who  thereby 
obtained  them  from  the  road.  Neither  these  vendees  nor  the 
agents  of  the  road  knew  anything  of  the  previous  dealings  with 
the  plaintiff,  and  had  no  knowledge  or  information  of  any  claim 
by  him,  nor  did  the  plaintiff  know  of  the  sale  to  the  other  parties 
until  after  the  road  had  delivered  the  goods  to  them.  It  was  held 
that  the  indorsement  and  deliver)-  of  the  receipts  to  the  plaintiff 
gave  him  a  property  in  the  goods,  at  least  to  the  extent  of  the 
advances  made  by  him,  and  that  the  consignees  after  that  could 
convey  no  title  to  the  goods  to  another  vendee,  and  that  he  was 
therefore  entitled  to  recover  from  the  road.' 

§134.  When  consignment  may  be  changed  by  shipper. 
When  there  has  been  no  agreement  to  ship  the  goods  which  wiU 
make  the  delivery  of  them  to  the  carrier  a  delivery  to  the  con- 
signee and  vest  the  property  in  him,  the  shipper  may,  even  after 
the  delivery  to  the  carrier  and  after  the  bill  of  lading  has  been 
signed  and  delivered,  alter  their  destination  and  direct  their  de- 
livery to  another  consignee,unless  the  bill  of  lading  has  been  for- 
warded to  the  consignee  first  named  or  to  some  one  for  his  use.' 
But  after  the  carrier  or  his  agent  has  given  one  bill  of  lading  or 
receipt  for  the  goods,  he  cannot  give  another  unless  the  first  and 
all  the  duplicates  of  the  same  have  been  returned  to  him.* 

§135.  If  however  the  circumstances  are  such  that  upon  the 
delivery  of  the  goods  to  the  caiTier  they  become  the  property 
of  the  consignee,  the  carrier  holds  them  as  the  agent  of  such  con- 
signee,and  their  destination  cannot  afterwards  be  changed  with- 
out his  consent.  If,  for  instance,  the  consignee  is  the  vendee  of 
the  goods,  or  if  he  has  made  advances  upon  them  with  the  agree- 
ment that  they  shall  be  shipped  to  him  to  be  sold  in  order  that  he 
may  retain  the  proceeds  for  his  reimbursement,  or  if  being  a  cred- 

•Newcomb    v.  The   RailroAd,    115  Mitchel    v.   Ede,   11   Ad.  &  El.  8S8; 

Mass.  230 ;  Alderman  t;.  The  Railroiid,  Ruck  v.  Hatfield,  5  Barn.tV  Aid  632 ; 

id.  233.  Thompson  v.  Trail,  2  Car.  &  P.  334. 

'Blanchard  v.   Page,  8  Gray,  285;  »  Huhbersty  z".  Ward,  supra. 
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itor  of  the  consignor,  the  goods  are  delivered  to  the  carrier  to  be 
shipped  to  him  in  satisfaction  of  his  debt  according  to  a  previous 
agreement  to  that  efTect,  the  title  to  the  goods  will  vest  in  him 
upon  delivery  to  the  carrier,  and  if  their  destination  is  afterwards 
altered,  the  carrier  will  become  responsible  to  him  for  them.  The 
legal  presumption  is  that  when  goods  are' sent  to  a  consignee,  the 
title  to  them  vests  in  him  as  soon  as  the  shipment  is  made.  It  is 
solely  however  a  question  of  intention  or  of  agreement,  and  may 
be  shown  to  be  otherwise.^ 

§  136.  A  firm  consisting  of  three  partners  was  indebted  to 
the  plaintiffs  who  did  business  in  New  York,  and  to  pay  its  in- 
debtedness agreed  to  ship  to  them  certain  goods.  The  goods 
were  delivered  to  the  railway  company  as  a  common  carrier  at 
Troy,  consigned  to  plaintifTs,  and  a  receipt  given  by  its  agent  in 
which  it  was  agreed  that  the  road  would  transport  and  deliver 
the  goods  to  plaintiffs  at  New  York.  After  the  goods  had  been 
thus  delivered  and  the  receipt  given,  one  of  the  members  of  the 
firm,  in  its  name  but  without  the  knowledge  of  the  others,  was 
permitted  by  the  agent  of  the  road  to  change  the  destination  of 
the  goods,  and  in  pursuance  of  his  order  they  were  delivered  to 
other  consignees  in  New  York,  who  sold -them  and  turned  the 
proceeds  over  to  him.  Plaintiffs  demanded  the  goods  of  the 
road,  and  upon  its  failure  to  deliver  them  brought  their  action 
against  it  and  recovered.  It  was  held  that  the  parol  agreement 
to  ship  the  goods  was  executed  by  the  delivery  to  the  carrier,  and 
that  from  that  time  the  plaintiffs  occupied  the  legal  position  of 
vendees,  and  that  the  indebted  firm  had  no  right  after  the  delivery 
to  the  carrier  to  direct,  nor  could  the  carrier  assent  to  a  change 
in  the  consignment.  It  was  considered  that  it  was  not  important, 
as  contended  by  the  defendant,  that  the  bill  of  lading  was  not 
forwarded  or  delivered  to  the  plaintiffs,  that  being  mainly  en- 
titled to  consideration  as  characterizing  the  act  of  the  shipper  and 
as  showing  the  purpose  and  intent  of  the  delivery  to  the  carrier; 
but  if  such  intention  was  shown  by  other  acts  of  the  parties,  the 

'Dawest;.  Peck,  8  T.  R.  330;  Dutton  Romaine,  22  N.  Y.  368;   Stanton  v. 

V.  Solomonson,  3  B.  &  P.  582;  Hoi-  Eager,   16  Pick.  467;  Cross  v.  O'Don- 

brook  V.  Wi^ht,  24  Wend.  169;  Covell  nell,  44  N.  Y.  661 ;  Anderson  v.  Clark, 

V.  Hitchcock,   23   id.   611;   Bushel  v,  2  Bing.  20;  Walley  ».   Montgomery,  3 

Wheeler,  15  Q.   B.   442;   Waldron  v.  East,  585 ;  Haille  1^.  Smith,  i  B.  &  P.  563. 
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retention  of  the  bill  of  lading  by  the  shipper  would  be  unimport- 
ant. It  does  not  appear  that  the  agents  of  the  road  had  any 
knowledge  of  the  arrangement  between  the  shippers  and  the 
plaintiffs,nor  was  that  matter  alluded  to.  The  case  was  rested 
upon  the  broad  ground  that  the  defendant  had  receipted  for  the 
pioperty  and  agreed ' to  transport  safely  and  deliver  to  the 
plaintifis,  and  that  instead  of  complying  with  the  contract,  it  de- 
livered the  property  to  another,  by  the  direction  of  one  who  had 
no  more  legal  authority  over  it  than  a  stranger,  without  the  re- 
turn even  of  its  receipt.  The  plaintifis,  it  was  said,  had  vested 
rights  which  the  defendant  was  bound  to  respect,  and  with  a 
knowledge  of  which  it  was  legally  chargeable.  It  was  its  duty 
to  deliver  the  property  to  the  real  owner .^ 

§  137.  Evidence  however  of  previous  deliveries  to  one  who 
was  neither  the  consignee  nor  entitled  to  the  delivery  by  the 
terms  of  the  bill  of  lading  or  by  its  assignment,  with  the  knowl- 
edge of  the  owner  of  the  goods  and  without  any  objection  hav- 
ing been  made  by  him,  has  been  held  to  justify  such  a  delivery. 
As  where  the  goods  were  shipped  to  New  York  to  the  order  of 
the  Ontario  Bank,  the  plaintiff,  and  were  delivered  by  the  carrier 
without  the  order  of  the  bank,  to  a  person  to  whom  a  number  of 
previous  similar  shipments  had  been  delivered  with  its  knowl- 
edge and  without  any  objection  by  it,  the  delivery  was  held  to 
be  justified  by  this  previous  course  of  dealing,  the  carrier  having 
a  right  to  presume  that  the  party  to  whom  the  delivery  was 
made  was  the  agent  of  the  bank,  a  delivery  to  an  agent  being 
equivalent  to  a  delivery  to  the  owner .^ 

§  ITjS.      Wko     MAY     SUE     FOR     BREACH    OF    THE    CONTRACT. 

By  the  common  law  the  bill  of  lading  conferred  upon  the  as- 
signee only  the  title  to  the  property  in  the  shipment  of  which  it 
was  the  evidence;  but  all  rights  growing  out  of  the  contract  con- 
tinued in  the  original  shipper  with  whom  it  was  made;  and  so 
the  law  yet  remains  except  where  it  has  been  changed  by  statute. 
And  for  this  reason  it  has  been  held  that  the  shipper  may  al- 
ways sue  the  carrier  for  any  damage  to  the  goods,  whether  he 
has  any  property,  general  or  spet;ial,  in  them  or  not.     By  the 

'Bailey  v.  The  Railroad,  49  N.  Y.        'Ontario   Bank  v.  The  Steamboat 
70.  Co.  59  N.  Y.  510. 
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assignment  of  the  bill  of  lading  he  parts  with  no  right  which  he 
originally  possessed  except  that  to  the  possession  of  the  goods, 
otherwise  retaining  all  his  rights  under  the  contract;  and  if  he 
shipped  them  as  the  mere  agent  of  the  owner,  he  may  have  his 
action  on  the  contract  because  it  is  directly  with  him.^  The  as- 
signee could  therefore  bring  no  action  against  the  carrier  upon 
the  contract  of  affreightment.''  But  the  title  to  the  goods  having 
passed  to  him  by  the  assignment,  he  might  bring  trover  for  a  re- 
fusal to  deliver  the  goods  to  him  or  for  their  conversion ;  or  detinue 
or  replevin  for  their  possession.^  But  this  common  law  rule  has 
been  changed  in  England  by  statute,  *  which  has  given  to  bills  of 
lading  more  of  the  negotiable  quality  than  they  formerly  pos- 
sessed, by  conferring  upon  the  assignee  all  the  rights  of  suit 
upon  the  contract  created  by  the  bill  of  lading  as  if  it  had  been 
made  to  the  assignee  himself.' 

§  139.  The  provisions  of  this  statute  have  not  been  generally 
adopted  in  this  country,  nor  is  any  such  legislation  required  to 
confer  upon  the  assignee  the  right  to  sue  upon  the  assigned  bill 
of  lading  in  those  states  in  which  the  assignment  of  contracts, 
not  strictly  negotiable  but  simply  assignable,  confers  upon  the 
assignee  the  right  to  sue  upon  them  in  his  own  name.  The 
ground  upon  which  it  was  held  that  he  could  not  sue  upon  them 
was  that,  by  the  common  law,  contracts  of  the  kind  were  not  as- 
signable so  as  to  confer  the  right  of  action  for  their  breach  upon 
the  assignee,  and  that  there  was  no  law  or  custom  of  merchants 
which  made  bills  of  lading  an  exception  to  that  rule.  Wherever 
therefore  such  contracts  are  made  assignable  so  as  to  confer  upon 
the  consignee  the  right  of  action  in  his  own  name,  it  would  seem 
to  follow  that  th^  law  as  laid  down  in  the  English  cases  no 
longer  exists ;  for  bills  of  lading  possess  no  pecuhar  quality,  either 
by  law  or  mercantile  usage,  which  would  make  them  an  excep- 
tion to  the  law  conferring  the  right  upon  the  assignee  to  sue  in 
his  own  name  upon  assignable  as  well  as  upon  negotiable  instru- 
ments. 

'  Blanchard  v.  Page,  8  Gray,  291 ;  see  '  18  and  19  Vic. 

post,  ch.  13.  '  Smurthwaite  v.  Wilkins,  11  Com. 

'Thompson  v.  Dominy,  14  M.  &  W.  B.  N.  S.  843;  Jessel  v.  Bath,  L.  R.  2 

403; Howards. Shepherd, 9 Com. B. 297.  Exch.  267;  Short  v.  Simpson,  L.  R.  i 

'Tindall  v.  Taylor,  4  El.  &  B.  219.  C.  P.  248. 
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§  140.  By  what  law  the  validity  and  effect  of  the 
CONTRACT  IS  TO  BE  DETERMINED.  Whca  the  receipt  or  bill  of 
lading  is  given  in  one  state  for  goods  delivered  there  to  the  car- 
rier for  transportation  to  another  state,  a  question  may  arise  as 
to  the  law  by  which  the  contract  is  to  be  construed  when  the 
laws  in  the  two  states  dif!er  as  to  its  validity  or  effect.  In  the 
case  of  Talbot  v.  The  Merchants'  Transportation  Company,* 
goods  were  delivered  in  Connecticut  to  be  carried  under  a 
through  contract  to  the  consignee  in  Iowa.  A  loss  happened 
upon  the  route,  from  one  of  the  excepted  causes  in  the  bill  of 
lading,  for  which  the  carrier  was  sued  in  the  latter  state.  But 
by  its  statute  law,  a  common  carrier  was  prohibited  from  restrict- 
ing his  liability  by  contract.  It  therefore  became  the  vital  ques- 
tion in  the  case  whether  the  contract  was  to  be  governed  by  the 
law  of  Iowa,  or  by  that  of  Connecticut  by  which  such  contracts 
were  valid;  or  rather,  which  was  the  applicatory  law;  and  it 
was  held  that  the  question  as  to  the  validity  of  the  contract  must 
depend  upon  the  laws  of  the  latter  state  in  which  it  had  been 
made,  upon  the  principle  that  where  there  are  several  possible 
laws  applicable  to  the  case,  that  is  to  be  applied  which  is  the  most 
favorable  for  upholding  it,  the  parties  being  presumed  to  have 
made  their  agreement  with  reference  to  the  law  favorable  to  its 
validity  and  performance.'^  But  in  a  previous  case  in  the  same 
state  it  was  held,  that  where  the  contract  was  made  with  the  car- 
rier inr  Iowa  to  carry  freight  from  a  point  in  that  state  to  Chicago, 
it  was  to  be  interpreted  and  its  obligation  fixed  by  the  law  of 
Iowa  in  which  it  was  made  and  was  to  be  partly  performed.* 

§  141 .  And  in  Cantu  v.  Bennett,^  where  the  contract  was  to 
carry  a  large  amount  of  coin  from  Pieras  Negras  in  Mexico  to 
San  Antonio  in  Texas,  the  bill  of  lading  having  been  given  in 
Mexico  and  in  the  Spanish  language,  it  was  held  that  the  carrier 
could  not  be  made  responsible  for  its  loss  by  robbery  by  an 
armed  force  on  the  route  and  after  he  had  entered  the  state  of 
Texas,  because  it  was  said  that  the  civil  law  in  force  in  Mexico 
did  not  hold  the  carrier  responsible  where  the  subject  of  the  bail- 

'  41  Iowa,  247.  !  McDaniel  v.  The  Railway,  24  Iowa, 

=  Whart.  Con.  Laws,  §  429;  Arnold     412. 
V.  Potter,  22  Iowa,  194.  •  39  Texas,  303. 
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ment  had  been  taken  from  him  or  destroyed  by  a  vis  major  or 
robbery  when  perpetrated  by  irresistible  force-/  and  this  being 
the  law  by  which  the  obligation  of  the  carrier  was  to  be  meas- 
.Tired,  he  was  excusable. 

§  142.  In  First  National  Ba«k  v.  Shaw,**  grain  was  purchased 
at  Toledo,  Ohio  and  shipped  thence  to  certain  consignees  in  New 
York.  The  bills  of  lading  were  assigned  to  the  bank  to  secure 
advances  made  by  it  for  the  purpose  of  paying  for  the  purchase, 
and  it  became  important  in  the  litigation  which  grew  out  of  the 
transaction  to  show  the  meaning  of  certain  words  or  notations 
written  upon  the  face  of  the  bills,  and  evidence  was  offered  of 
their  commercial  meaning  at  Toledo,  to  which  objection  was 
made  upon  the  ground  that  the  contracts  of  affreightment  were 
New  York  and  not  Ohio  contracts.  But  the  objection  was  not 
sustained.  "The  advance  of  the  money,"  said  the  court,  "was 
made  in  Ohio,  the  transfer  of  the  grain  took  place  there,  and  the 
bank,  as  between  itself  and  the  persons  with  whom  it  dealt,  were 
entitled  to  repayment  there.  *  *  *  In  the  more  general  case, 
where  a  contract  is  made  in  one  country  and  to  be  performed  in 
another,  it  is  not  always  easy  to  determine  according  to  the  au- 
thorities, whether  the  interpretation  of  the  words  is  to  be  gov- 
erned by  the  law  of  the  place  where  the  contract  is  made  or  by 
that  where  it  is  to  be  performed.  The  general  principle  is,  that 
the  law  of  the  place  where  the  contract  is  made  is  to  govern,  un- 
less it  is  positively  to  be  performed  elsewhere.  The  fact  that 
acts  are  to  be  done  abroad  under  a  contract,  does  not  necessarily 
make  it  a  contract  to  be  performed  there,  in  a  legal  sense.  Thus, 
it  has  been  said  that  a  policy  of  insurance  executed  in  England 
on  a  French  ship  for  a  French  owner,  on  a  voyage  from  one 
French  port  to  another,  is  to  be  interpreted  as  an  English  con- 
tract.^ The  true  inquiry  is,  what  was  the  intent  of  the  parties? 
It  would  seem  that  in  a  case  hke  the  present,  where  the  contract 
was  made  in  Ohio,  by  Toledo  parties,  the  money  being  advanced 
there  and  the  security  there,  that  they  had  in  view,  in  employing 
words,  their  own  usages,  even  though  the  goods  were  to  be  sent 
to  another  state  and  ultimately  sold  there  if  the  advances  were 
not  repaid." 

'    '  iDomat,484;  Story  on  Bail.  §§  26,        =61  N.  Y.  283. 

458-     '  »  Don  V.  Lippmann,  5  CI.  &  F.  i. 
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§  143.  And  in  Brown  v.  The  Camden  etc.  R.  R./  where  the 
contract  was  made  with  the  railroad  company  at  its  wharf  in 
Philadelphia  to  transport  the  plaintiff  and  his  baggage  from  that 
point  to  Adantic  City,  it  was  held  that,  as  the  contract  was  with 
a  New  Jersey  company  to  be  performed  in  that  state,  although 
its  performance  required  the  transportation  of  the  plaintiff  and 
his  baggage  across  the  Delaware  river,  its  validity  and  effect 
were  to  be  determined  by  the  law  of  New  Jersey  and  not  by  that 
of  Pennsylvania,  upon  the  principle  that  it  is  the  law  of  the  place 
of  the  performance  of  a  contract  by  which  the  mode  of  its  ful- 
fillment and  the  measure  of  the  liability  for  its  breach  must  be 
determined.* 

§  144.  So  where  a  railway  company  was  chartered  by  the 
state  of  New  York  through  which  its  route  principally  lay,  though 
a  portiorj  of  it  lay  in  the  state  of  Pennsylvania,  and  the  accident 
to  the  passenger  happened  in  the  latter  state,  it  was  held  that  the 
contract,  having  been  made  in  the  state  of  New  York,  with  a 
New  York  corporation,  to  transport  the  passenger  from  one 
extremity  of  that  state  to  the  other,  was  a  New  York  contract, 
and  that  the  amount  of  damages  recoverable  for  the  injury  was 
not  affected  by  a  statute  of  Pennsylvania  limiting  the  amount  of 
recovery.* 

•SsPenn.  St.  316.  'Dyke  v.  Erie  Railroad,  45  N.  Y. 

'  Wharton  on  Con.    Laws,    §  401 ;     113. 
Story  on  Con.  Laws,  §  233. 
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CHAPTER  IV. 

THE  LIABILITY  OF  THE  CARRIER  FOR  THE  EN- 
TIRE TRANSPORTATION  AND  FOR  THE  DE- 
FAULTS OF  CONNECTING  CARRIERS. 

§145.  Carriers  may  frequently  become  merely  forwarders, 
when  the  goods  are  consigned  to  points  beyond  the  termini  of 
their  own  lines;  and  it  frequently  becomes  difficult  to  determine 
whether  under  the  particular  circumstances  of  the  case,  they, 
should  be  held  liable  for  the  safety  of  the  goods  throughout  the 
whole  line  of  transit  to  destination,  though  extending  beyond  the 
termination  of  their  routes ;  or  whether,  having  transported  them 
as  far  as  their  routes  extend  and  there  having  safely  delivered 
them  to  another  connecting  carrier  to  complete  the  transporta- 
tion, they  are  not  to  be  considered  as  having  acted  as  forwarding 
agents  merely  as  to  such  further  carriage,and  therefore  no  longer 
responsible.  It  is  well  settled  however  that  the  carrier  may  con- 
tract to  carry  to  a  point  beyond  the  terminus  of  his  own  line  so 
as  to  become  liable  for  the  delivery  at  such  point,  and  that  the 
liability  thus  attaching  at  the  commencement  will  continue 
throughout  the  whole  transit.'  And  when  he  has  thus  under- 
taken for  the  transportation  of  the  goods  throughout  to  destina- 
tion, all  connecting  lines  of  carriers  employed  in  furthering  and 
completing  such  transportation  become  his  agents,  for  whose  de- 
faults he  becomes  responsible  to  the  owner  of  the  goods. 

'  E.Tenn. etc. R.  R.W.Nelson,  I  Cold.  R.  R.  v.  Berry,  68  Penn.  St.  272;  111. 

276;  Steamboat  Co.  v.  Brown,  54  Penn.  Cen.  R.  R.  v.  Copeland,  24  111.  332;  III. 

St.  77;  Noyes  v.  The  R.  R.  Co.  27  Vt.  Cen.  R.  R.  v.  Johnson,  34  id.  389;  St. 

no;  Peet  v.  The  Railway  19  Wis.  iiS;  Louis,  etc.  R.  R.  v.  Piper,  13  Kan.  505; 

Wahl  V.  Holt,  26  id.   703;  Root  v.  G.  Quimby  v.  Vanderbilt,  17  N.  Y.  306; 

W.  R.  R.  45  N.  Y.  524;  Condict  v.  G.  Williams  t-.  Vanderbilt, 28 id.  217;  Rob- 

T.  Railway  4  Lans.  1 06;  Bryan  t'.  M.  &  erts   v.   Van  Buskirk,  31   N.  Y.  661; 

P.  R.  R.  II  Bush,  597;  Southern  Ex-  Newell  v.  Smith,  49  Vt.  255. 
press  Co.  v.  Shea,  38  Ga.  519;  Penn. 
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§  146.    The  rule  of  Muschamp's  case.     But  what  shall  be 
considered  sufEcIent  to  constitute  a  contract  on  the  part  of  the 
carrier  to  carry  the  goods  to  the  destination  to  which  they  may 
be  directed  beyond  his  own  route,  is  a  question  which  has  been 
differently  determined  by  different  courts  upon  two  distinct  theo- 
ries as  to  the  obligation  of  the  carrier  in  this  regard.     It  has  long 
been  the  established  law  of  England  that  when  the  carrier  ac- 
cepts for  carriage  goods  directed  to  a  destination  beyond  its  own 
route,  it  assumes  by  the  very  act  of  acceptance,  in  the  absence  of 
any  express  contract  upon  the  subject,  the  obligation  to  transport 
them  to  the  place  to  which  they  may  be  directed.     This  was 
first  decided  there  in  the  noted  case  of  Muschamp  v.  The  Lan- 
caster &  Preston  Junction  Railway.^     A  box  was  delivered  to 
the  company,  and  booked  by  its  agent  for  a  point  not  on  its  line 
and  which  could  only  be  reached  by  another  connecting  com- 
pany, which  fact  was  known  to  the  shipper.     There  was  no  fur- 
ther contract  and  no  proof  of  any  partnership  between  the  con- 
necting companies.     The  box  having  been  lost  after  it  had  been 
forwarded  by  the  defendant  upon  the  connecting  line,  the  ques- 
tion was  whether  the  defendant  was  liable ;  and  it  was  held  that 
prima  facie  it  was,  and  that  there  being  no  proof  on  its  part  to 
avoid  the  implied  contract,  the  jury  was  warranted,  under  the  in- 
structions of  the  court,  in  finding  for  the  plaintiff. 

§  147.  This  rule  has  been  ever  since  adhered  to  vdthout  ques- 
tion or  dispute  by  the  English  courts,  and  no  principle  is  better 
settled  in  that  country  than  that  which  obliges  the  carrier,  when 
he  accepts  goods  for  transportation  the  destination  of  which  is 
one  to  which  he  himself  does  not  carry  because  off  or  beyond 
his  own  route,  to  nevertheless  take  upon  himself  the  responsi- 
bility for  both  the  carriage  and  the  safety  of  the  goods  to  desti- 
nation; and  if  they  be  lost  upon  the  route,  no  matter  by  whom, 
he  becomes  liable  to  the  owner  for  the  loss,  unless  he  has  pro- 
tected himself  against  such  liability  by  contract.'  And  not  only 
does  the  first  or  contracting  carrier  become  liable,  no  matter  by 
whom  the  goods  may  be  lost,  but  it  becomes  exclusively  respon- 

18M.  &W.  421.  &  N.  491;  3  id.  3S3;  Wilby  v.  The 

»  Scothorn  v.  The  Railway,  8  Exch.     Railway,  2  id.  703 
341 J  Crouch  t;.  The  Railway,  2  Hurl. 
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sible  and  can  alone  be  sued  by  the  aggrieved  party ;  and  any 
attempt  to  hold  the  subsequent  or  connecting  carrier  liable  for 
the  loss,  although  it  may  have  occurred  from  its  negligence  or 
fault,  must  fail  for  the  want  of  privity  of  contract  between  such 
carrier  and  the  injured  party .^ 

§  148.  Upon  the  question  of  the  justice  and  policy  of  this 
rule,  the  American  courts  are  about  equally  divided.  A  number 
of  them  have  emphatically  approved  and  adopted  it,  and  hold 
that  the  acceptance  of  the  goods,  in  the  absence  of  express  con- 
tract, binds  the  carrier  to  transport  them  as  consigned  or  directed, 
although  it  may  be  to  a  place  to  which  the  carrier  himself  does 
not  carry,  and  puts  upon  him  the  responsibility  to  the  end  of  the 
transit,  no  matter  how  many  subsidiary  lines  it  may  be  necessary 
to  employ  to  complete  it.^ 


'  Collins  V.  The  Railway,  1 1  Exch. 
790;  Coxon  V.  The  Railway,  '5  Hurl. 
&  N.  274;  Mytton  v.  The  Railway,  4  id. 
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2 111.  Cen.  R.  R.  v.  Copeland,  24  III. 
332;  111.  Cen.  R.  R.  ».  Johnson,  34  id. 
389;  111.  Cen.  R.  R.  v.  Frankenberg, 
54  id.  88;  U.  S.  Express  Co.  v.  Haines, 
67  id.  137;  Chicago  etc.  R.  K.v.  The 
People,  56  id.  365;  Erie  R.  R.  v.  Wil- 
cox, 111.  St.  Ct.  Chicago  L.  News,  9, 
17S;  Adams  Ex.  Co.  v.  Wilson,  81  111. 
339;  Carter  v.  Peck,  4  Sneed,  203; 
Western  ,&  At.  R.  R.  v.  McElwee,  6 
Heisk.  208;  E.  Tenn.  &  Va.  R.  R.  v. 
Rogers,  6  id.  143;  Louisville  etc.  R.  R. 
V.  Campbell,  7  id.  253;  Angle  v.  The 
Railroad,  9  Iowa,  487;  Mulligan  •».  The 
Railway,  36  id.  181;  Bennett  v.  Fil- 
yaw,  I  Fla.  403;  Weed  v.  The  Rail- 
road, ig  Wend.  534;  Bradford  v.  The 
Railroad,  7  Rich.  201;  Kyle  v.  The 
Railroad,  10  id.  382;  Mosher  v.  The 
So.  Ex.  Co.  38  Ga.  37;  Southern  Ex. 
Co.  V.  Shea,  id.  519. 

The  case  of  Lock  Company  v.  The 
Railroad,  48  N.  H.  339,  recognizes  and 
indorses  Muschamp's  case  to  the  fullest 
extent,  and  arguendo,  the  court  said : 
"  The  use  of  steam  in  carrying  goods 


and  passengers  has  produced  a  great 
revolution  in  the  whole  business.  The 
amount  and  importance  of  it  have  of 
late  vastly  increased  and  are  every  day 
increasing.  The  large,  business  be- 
tween the  different  parts  of  the  coun- 
try is  done  by  parties  who  are  associ- 
ated in  longcontinuous  lines,  receiving 
one  fare  through  and  dividing  it  among 
themselves  by  mutual  agreement. 
They  act  together  for  all  practical  pur- 
poses so  far  as  their  own  interests  are 
concerned,  as  one  united  and  joint  as- 
sociation. In  managing  and  controll- 
ing the  business  on  their  lines,  they 
have  all  the  advantages  that  could  te 
derived  from  a  legal  partnership.  They 
make- such  arrangements  among  them- 
selves as  they  see  fit  for  sharing  the 
losses  as  they  do  the  profits  that  hap- 
pen on  any  ipart  of  their  route.  If  by 
their  agreement,  each  party  to  their 
connected  line  is  to  make  good  the 
losses  that  happen  on  his  part  of  the 
route,  the  associated  carriers  and  not 
the  owner  of  the  goods  have  the  means 
of  ascertaining  where  the  losses  have 
happened.  And  if  this  cannot  be  known, 
there  is  nothing  unreasonable  or  incon- 
sistent in  their  sharing  the  losses,  as  in 
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§  149.  On  the  other  hand,  many  of  our  courts  have  pronounced 
with  equal  emphasis  against  the  rule  as  unjust  to  the  carrier,  and 
as  unnecessary  upon  any  grounds  of  public  policy,  and  have  held 
that  in  the  absence  of  contract  except  such  as  is  generally  to  be 


the  case  of  a  legal  partnership,  in  pro- 
portion to  their  respective  interests  in 
tlie  whole  route.  What  then  is  the  sit- 
uation of  the  owner  whose  goods  have 
been  damaged  or  lost  on  a  continuous 


was  not  in  the  case,  we  were  inclined  to 
yield  to  the  force  of  the  reasoning  of 
the  English  courts  on  principles  of  pub- 
lic convenience,  if  no  other,  and  to 
hold  when  a  carrier  receives  goods  to 


line  of  three  or  any   larger  number  of    carry,  marke4  to  a  particular  place,  he 


associated  carriers,  if  he  can  look  only 
to  the  carrier  on  whose  part  of  the 
route  the  damages  have  happened  ?  In 
the  first  place,  he  must  set  about  learn- 
ing where  his  loss  happened.  This 
would  be  difficult  and  often  impossible. 
*  *  *  *  He  would  have  no  means 
of  learning  himself;  and  he  would  not, 
unless  of  a  very  confiding  disposition, 
rely  on  any  very  zealous  aid  in  his 
search  from  the  different  carriers  asso- 
ciated in  the  connected  line.  And  if 
he  should  have  the  luck  to  make  the 
discovery,  he  might  be  obliged  tb  assert 
his  claim  for  compensation  against  a 
distant  party,  among  strangers,  in  cir- 
cumstances such  as  would  discoui-age  a 
prudent  man  and  induce  him  to  sit 
down  patiently  under  his  loss  rather 
than  incur  the  expense  and  risk  of  pur- 
suing his  legal  remedy  under  the  rule 
set  up  by  these  defendants." 

In  the  Illinois  Central  Railroad  v. 
Frankenberg,  54  111.  88,  the  supreme 
court  of  Illinois,  by  C.  J.  Breese,  made 


is  prima  facie  bound  to  carry  and  de- 
liver at  that  place.  By  accepting  the 
goods  so  marked,  he  impliedly  agrees 
so  to  do  and  he  ought  to  be  answera- 
ble for  the  loss. 

"Again,  in  the  case  of  the  same 
company  against  Johnson,  34  id.  389, 
there  was  an  express  understanding  to 
transport  the  goods  to  Wheeling,  but 
the  court,  referring  to  Copeland's  case, 
supra,  considered  that  case  as  holding 
that  a  carrier  who  receives  goods  to 
carry,  marked  to  a  particular  place,  was 
bound  to  carry  to  and  deliver  at  that 
place^that  it  was  on  an  agreement  im- 
plied from  the  mark  or  direction  on  the 
goods  and  accepting  them  so  marked, 
that  the  liability  arose. 

"  Now  on  the  point  of  public  con- 
venience, which  consideration  had 
great  weight  with  us  in  determining 
which  rule  should  be  adopted,  it  seems 
to  us  that  consignors  of  the  produc- 
tions of  our  country,  or  other  property, 
by  railroad,  should  not  be  required  in 


use  of  the  following  language  upon  the    case  of  loss  or  damage,  to  look  for  re 
subject  of  the  adoption  of  the  rule  in 
Muschamp's  case : 

"So  long  ago  as  i860  this  court  in 
the  case  of  this  same  company  against 
Copeland,  24  111.  332,  expressed  a  de- 
cided partiality  for  the   rule   in   Mus- 


muneration  to  any  other  party  than 
the  one  to  which  they  delivered  the 
goods.  It  would  be  a  gfreat  hardship, 
indeed,  to  compel  the  consignor  of  a 
few  barrels  of  flour,  delivered  to  a  rail- 
road in  this  state,  marked  to  New  York 


champ's  case,  8  Mees.  &  Wels.  421,  so  city,  and  which  are  lost  in  the  transit, 

much  relied  on  by  the  appellee,  and  in  to  go  to  New  York  or  to  the  interme- 

which  case  all  the  authorities  both  En-  diate  lines  of  road  and  spend  days  and 

glish  and  American  were  fully  exam-  weeks  perhaps,  in  endeavors  to  find 

ined,  and  we  said,  though  this  point  out  on  what  particular  road  the  loss 
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implied  from  the  acceptance  of  the  goods  for  carriage,  the  obli- 
gation of  the  carrier  extends  only  to  the  transportation  to  the 
end  of  his  route  and  a  delivery  there  to  the  next  succeeding  car- 
rier to  further  or  complete  the  transportation.  And  this  is  fre- 
quently called  the  American  rule  in  distinction  to  that  of  the 
English  courts.' 


happened,  and  having  ascertained  it,  in 
the  event  of  a  refusal  to  adjust  the  loss, 
to  bring  a  suit  in  the  court  of  New 
York  for  his  damages.  Far  more  just 
would  it  be  to  hold  the  company  who 


tion,  51  Miss.  222 ;  Farmers'  &  M.  Bank 
V.  The  Trans.  Co.  23  Vt.  186;  Railroad 
Co.  V.  The  Manf.  Co.  16  Wall.  318; 
Railroad  Co.  v.  Pratt,  22  id.  123;  Van 
Santvoord  v.    St.   John,   6    Hill,    158; 


received  the  goods  in  the  first  instance     Hood  v.  The  Railroad,  22  Conn.  502 ; 

Phillips   V.   The    Railroad,    78    N.  C. 
294. 

Nutting  V.  The  Connecticut  River 
Railroad  may  perhaps  be  considered 
as  the  leading  case  in  opposition  to  the 
English  rule.  The  receipt  for  the  goods, 
so  far  as  material  to  the  question  of  lia- 
bility, was  "Received  of  E.  Nutting 
for  transportation  to  New  York."  The 
proof  was,  that  the  defendant  compa- 
ny's line  extended  only  a  part  of  the 
distance  and  that  it  was  necessary  for 
it  to  transfer  its  freight  for  New  York 
to  another  line,  which  it  did  in  this  in- 
stance, taking  a  receipt  for  it  from  the 
connecting  carrier.  It  was  further  ad- 
mitted that  the  defendant  company  was 
paid  for  the  carriage  only  to  the  eiid  of 
its  own  line  and  that  there  was  no  con- 
nection in  business  between  the  two 
lines.  In  giving  the  judgment  of  the 
court,  Metcalf,  J.,  said:  "In  our  judg- 
ment the  obligation  is  nothing  more 
than  to  transport  the  goods  safely  to  the 


as  the  responsible  party,  and  the  inter- 
mediate roads  its  agents  to  carry  and 
deliver;  and  it  is  the  most  reasonable 
and  just,  for  all  railroads  have  facilities 
not  possessed  by  a  consignor,  of  tra- 
cing losses  of  properly  conveyed  by 
them,  and  all  have  or  can  have  run- 
ning connections  with  each  other. 
Above  all,  when  it  is  considered  the  re- 
ceiving company  can  at  the  outset  re- 
lieve itself  from  its  common  law  lia- 
bility by  a  special  and  definite  agree- 
ment, such  a  rule  cannot  prejudice 
them.  The  rule  being  known,  all  par- 
ties can  readily  accommodate  their 
business  to  it,  and  no  inconvenience 
can  result  to  any  one  from  its  opera- 
tion." 

'Nutting  V.  The  Railroad,  i  Gray, 
50:;  Darling  v.  The  Railroad,  11  Al- 
len, 295;  Perkins  v.  The  Railroad,  47 
Me.  589;  Skinner  v.  Hall,  60  id.  477; 
Plantation  v.  Hall,  61  id.  517;  Brint- 
nall  V.  The  Railroad,   32  Vt.  665;  Mc- 


Millan f.  The  Railroad,  16  Mich.  120;  end  of  their  road  and  there  deliver  them 

Burroughs  v.  The  Railroad,  100  Mass.  to  the  proper  carriers  to  be  forwarded 

26;  Bait.  &  O.  R.  R.  V.  Schumaker,  29  towards     their     ultimate     destination. 

Md.  176;  Gray  u.  Jackson,  51  N.  H.  9;  *     *     *     *     But  the  plaintifi"  seeks  to 

Condict  w. -The  Railroad,  54  N.  Y.  502;  charge  the   defendant  on   the   receipt 

Root  V.  The  Railroad,  45  id.  524;  El-  given  by  Clarke,  their  agent,  as  on  a 

more  v.  The  Railroad,  23  Conn.  457;  special  contract  that  the  boxes  should 

Irish  u.  The  Railroad,  19  Minn.  376;  be  safely   carried   the  whole   distance 

Camden  etc.  R.  R.  v.  Forsyth,  61  Penn.  between  Northampton  and  New  York. 

St.  81;  Crawford  v.  the  R.  R.  Associa-  We  cannot  so  construe  the  receipt.     It 
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§  150.  None  of  the  cases  in  this  country  however,  outside  of 
the  state  of  Georgia,  has  gone  the  length  of  holding  that  the 
owner  of  the  goods  which  have  been  lost  or  damaged  whilst  in 
the  custody  of  the  carrier,  must  seek  his  remedy  exclusively  from 
the  carrier  to  whom  the  goods  were  in  the  first  place  entrusted 
and  with  whom  the  contract  for  their  carriage  was  in  the  first 
place  made ;  but  even  where  the  English  rule  as  to  the  extent  of 
the  obligation  to  carry  has  been  adopted,  the  right  of  the  owner 
to  proceed  against  the  carrier  in  fault  in  causing  the  loss  or  dam- 
age has  been  fully  recognized  and  is  every  day  acted  upon.  The 
supreme  court  of  Georgia  has  however  consistently  adhered  to 
the  theory  of  the  English  courts  throughout,  and  has  denied  the 
right  of  action  against  any  of  the  connecting  or  subsidiaiy  car- 
riers, and  coniined  the  injured  party  to  his  remedy  against  the 
•carrier  to  whom  the  bailment  was  in  the  first  instance  made.* 
But  the  rule  which  allows  the  action  against  the  carrier  in  fault 
as  well  as  against  the  one  who  is  primarily  responsible  certainly ' 
commends  itself  upon  grounds  of  both  justice  and  convenience, 
and,  with  the  above  exception,  is  the  universal  law  of  this  coun- 
try.^ And  the  mere  fact  that  the  auxiliary  carrier  acts  in  the 
transportation  as  the  agent  of  the  contracting  carrier,  and  that 
there  is  no  privity  of  contract  between  him  and  the  owner  of  the 
goods,  furnishes  no  legal  reason  why  he  may  not  be  held  liable 
to  the  owner  for  any  loss  which  may  arise  either  from  his  negli- 
gence or  misfeasance. 

§  151.    Carrier  may  contract  for  the  entire  trans- 
portation.    It  is  only  however  in  the  absence  of  any  express 

merely  states  the  fact  that  the  boxes  in  that  vie^v  of  the  law,  and  we  are 

had  been  received  for  transportation  to  sustained  in  our  dissent  from  it  by  the 

New   York;    and   the  plaintifl"  might  court  of  errors  of  New  York  and  by 

have  proved  that  fact,  with  the  same  tlie  supreme  courts  of  Vermont  and 

legal  consequences  to  the  defendant,by  Connecticut." 

oral  testimony  if  he  had  not  taken  the        '  Mosher  v.  The  So.  Ex.  Co^  38  Ga. 

receipt.     The    receipt  in  our    opinion  37 ;  Southern   Ex.  Co.  v.  Shea,  id.  519. 
imposed  on  defendant  no  further  obli-        » 111.  Cen.  R.  R.  v.  Cowles,  32  111. 

gation  than  the  law  imposed  without  116;  Anchor  Line  v.  Dater,  68  id.  369; 

it."     And  in  reference  to  the  rule  as  C.  &  N.  W.  Ry.  Co  v.  The  Packet  Co. 

laid  down  in  Muschamp  v.  The  Rail-  70  id.  2i8;  Barter  v.  Wheeler,  49  N.  H. 

way,  which  was  urged  upon  the  court,  9;  Southern  Ex.  Co.  v.  Hess,  53  Ala. 

he  went  on  to  say :  "  We  cannot  concur  19. 
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contract  to  carry  the  goods  beyond  the  route  or  line  of  the  car- 
rier, or  of  circumstances  from  which  such  a  contract  can  be  im- 
plied, that  the  carrier  can  claim  exemption  from  liability  for  the 
safe  transportation  of  the  goods  beyond  such  route,  even  where 
the  law  is  construed  most  favorably  to  him  in  this  regard.  It  is 
universally  conceded  that  he  may  bind  himself  by  an  express 
contract  to  carry  to  any  distance  or  to  any  destination, whether 
the  carriage  can  be  accomplished  by  his  own  means  of  convey- 
ance upon  his  own  route  or  will  require  the  employment  of 
agents  or  subsidiary  carriers  beyond  it.  In  this  respect  he  may 
bind  himself  to  the  same  extent  as  other  contracting  parties,  even 
to  the  performance  of  impossibilities  if  he  will.^ 

§  152.  And  such  an  undertaking  may  be  shown  not  only  by 
proving  an  express  contract,  but  by  any  circumstances  indicating 
an  understanding  between  the  parties  that  the  carriage  was  to  be 
for  the  whole  distance,  such  as  a  through  bill  of  lading  or  receipt;' 
or  by  showing  that  the  carrier  or  company  held  itself  out  as  a 
carrier  and  received  payment  for  the  freight  for  the  entire  dis- 
tance; or  that  it  had  such  a  contract  with  another  connecting 
company  or  carrier  to  carry  through  freight  to  the  point  of  des- 
tination as  would  impose  a  joint  liability  for  loss  or  damage ;  or 
that  the  freight  hst  or  way-bill  was  made  out  as  for  through 
freight;  or  that  it  was  the  custom  of  the  carrier,  under  the  par- 
ticular circumstances,  to  carry  the  goods  through  to  destination. 
AH  these  circumstances  concurred  in  the  case  of  Berg  v.  The 
Narragansett  Steamship  Company,'  and  it  was  held  that  there 
could  be  no  doubt  of  the  undertaking  to  carry  the  whole  distance 
although  this  could  only  be  accomplished  by  the  employment  of 
connecting  lines.  The  caption  of  the  bill  of  lading  or  receipt 
may  also  be  looked  to,  and  if  it  purport  a  through  transportation, 
it  will  be  taken  as  a  declaration  of  the  intention  of  the  carrier 
that  he  undertakes  for  the  entire  route.*  And  while  the  existence 
of  any  single  fact  of  this  kind  may  not  be  in  all  cases  sufficient 
to  establish  conclusively  that  such  was  the  contract,  it  may  always 

'  Ante,  §  144.  *  Evansville  etc.  R.  R.  v.  Androscog- 

'Candee  v.  The  Penn.  R.  R.21  Wis.  gin  Mills,  22  Wall.  594;   Robinson  v. 

583.  Merchants'   Despatch  Trans.  Co.,  45 

'5  Daly,  394.  Iowa,  470. 
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be  shown  to  the  jury  as  conducive  to  that  end.^     And  such  a 


'  Root  *.  The  Railroad,  45  N.  Y.  532 ; 
Pratt  V.  The  Railroad,  22  Wall.  132; 
Hill  Man.  Co.  v.  The  Railroad,  104 
Mass.  122;  Gray  v.  Jackson,  51  N.  H. 
9;  Woodward  v.  The  Railroad,  i  Biss. 
403.  Quimby  v.  Vanderbilt,  supra,  is  a 
leading  case  and  one  very  often  referred 
to  when  the  question  is,  what  is  neces- 
sary to  constitute  a  contract  for  through 
transportatiori  by  the  carrier?  The  de- 
fendant was  the  owner  of  a  line  of 
steamships  plying  between  New  York 
and  the  Isthmus  of  Nicaragua.  He 
was  also  part  owner  in  several  of  the 
steamships  constituting  another  line 
running  between  the  Isthmus  and  San 
Francisco.  He  advertised  "  Vander- 
bilt's  New  Line  "  as  the  only  through 
line  via  Nicaragua  to  San  Francisco. 
The  Transit  Company  which  carried 
across  the  Isthmus  was  independent  of 
both  these  ocean  lines,  but  furnished 
tickets  to  the  defendant  for  which  he 
accounted  to  it  as  he  sold  them  with 
the'  tickets  of  the  ocean  lines.  The  de- 
fendant and  the  company  running  its 
line  upon  the  Pacific  had  a  common 
agent  in  New  York  from  whom  the 
plaintiff  purchased  three  of  these  tick- 
ets, one  from  New  York  to  the  Isth- 
mus, another  across  the  Isthinus,  and 
another  thence  to  San  Francisco  in  a 
designated  vessel  in  which  the  defend- 
ant however  had  no  interest,  the  tickets 
together  entitling  the  plaintiff  to  a  pas- 
sage by  these  various  lines  from  New 
York  to  San  Francisco.  He  paid  for 
them  the  round  sum  of  $250  to  the 
common  agent.  The  plaintiff  was  car- 
ried to  the  Isthmus  but  could  find  no 
vessel  there  to  take  him  to  San  Fran- 
ciscO|and  becoming  sick  from  the  effects 
of  the  climate,he  returned  to  New  York 
and  sued  the  defendant  for  the  damage 
sustained  by  him  in- the  failure  to  trans- 
port him  to  San  Francisco  according 


tO'  the  contract.  It  was  insisted  on  be- 
half of  the  defendant  that  there  was  no 
through  conti-act  on  his  part  and  that 
he  could  not  be  held  liable  for  the  fail- 
ure of  the  Pacific  line  to  carry  the 
plaintiff  according  to  the  agreement 
imported  by  its  ticket;  but  the  defense 
did  not  avail,  and  the  defendant  was 
held  liable  upon  the  ground  that  his 
contract  was  for  the  through  transpor- 
tation of  the  plaintiff  to  San  li"rancisCo. 
"  But  the  defendant's  counsel  contends" 
said  Denio,  J.,  "  that  the  tickets  which 
the  plaintiff  received  for  the  passage 
over  the  several  routes  are  in  them- 
selves written  evidence  of  the  bargains 
by  which  he  engaged  his  passage,  and 
that  he  is  precluded  from  contradicting 
them  by  parol  testimony  of  an  entire 
contract  with  the  defendant.  We  do 
not  think  this  a  sound  position.  The 
tickets  do  not  purport  to  be  contracts. 
They  are  rather  in  the  nature  of  re- 
ceipts for  the  separate  portions  of  the 
passage  money;  and  their  office  is  to 
serve  as  tokens  to  enable  the  persons 
having  charge  of  the  vessels  and  car- 
riages of  the  companies  to  recognize  the 
bearers  as  parties  who  were  entitled  to 
be  received  on  board.  They  are  quite 
consistent  with  a  more  special  bargain. 
Being  the  usual  permits  which  were 
issued  for  the  guidance  of  the  masters 
of  the  vessels  and  the  conductors  of  the 
carriages,  they  would  necessarily  be 
given  to  the  passenger  to  facilitate  the 
transaction  of  the  business,  whatever 
the  nature  of  his  arrangement  for  pas- 
sage may  have  been.  Their  character 
as  mere  tokens  is  shown  by  the  fact 
that  the  defendant  received  them  in 
large  numbers  of  tlie  Transit  Company, 
not  as  an  agent  of  that  company  for 
the  purpose  of  making  bargains  in  its 
behalf  with  others,  but  to  furnish  them 
to  persons  with  whom  he  expected  to 
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contract  when  proven  will  be  valid,  though  it  may  require  trans- 


deal  on  his  own  account.  In  Hart  v. 
The  Renssalaer  &  Saratoga  Railroad 
Company,  just  referred  to,  the  plaintiff 
had  separate  tickets  for  each  of  the 
roads  over  which  she  traveled,  but  .she 
was  permitted  to  recover  against  one 
of  the  companies,  though  unable  to 
show  that  her  baggage  was  lost  on  the 
route  of  that  company.  We  do  not 
say  that  the  receiving  of  separate  tick- 
ets for  the  different  lines  is  not  evidence 
of  some  weight  upon  the  question 
whether  the  contract  was  entire,  but 
we  hold  it  does  not  come  within  the 
rule  which  excludes  parol  testimony 
respecting  a  contract  which  has  been 
reduced  to  writing."  See  also  Williams 
V.  Vanderbilt,  supra;  Van  Buskirk  v. 
Roberts,  supra,  in  which  the  facts  were 
similar  and  were  held  to  prove  a  con- 
tract for  the  entire  transportation  from 
New  York  to  San  Francisco. 

There  is  no  doubt,  hov^ever,  that  if  in 
these  cases  it  had  only  been  proven  that 
the  tickets  for  the  different  lines  had 
been  sold  by  the  defendants,  the  con- 
clusion would  have  been  different.  It 
is  now  well  settled  that  one  passenger 
carrier  may  sell  his  own  and  at  the 
same  time  the  tickets  of  connecting 
lines,  entitling  the  purchaser  to  through 
transportation  to  his  destination  over 
all  the  Hues,  and  may  receive  the  fare 
for  the  whole  distance,  without  becom- 
ing responsible  for  the  passenger's  car- 
riage beyond  his  own  line ;  and  in  fact, 
where  nothing  else  appears  in  the 
transaction,  this  will  be  the  legal  con- 
struction put  upon  it.  The  tickets  for 
the  several  lines  are,  in  such  cases, 
known  as  coupon  tickets,  and  each 
ticket  is  considered  as  the  separate  con- 
tract of  the  carrier  over  whose  route  it 
entitles  the  holder  to  be  carried.  The 
carrier  who  sells  them  is  supposed  to 
do  so  as  the  agent  of  the  several  lines, 


and  the  tickets  are  regarded  and  treated 
as  the  contracts  of  the  respective  car- 
riers, precisely  as  if  they  had  been  sold 
by  the  carriers  themselves  instead  of 
the  common  agent.  Knight  v.  The 
Railroad,  56  Me.  234;  Milnor  v.  The 
Railroad,  53  N.  Y.  363;  Nashville  etc. 
R.  R.  V.  Sprayberry,  9  Heisk.  852; 
Brooke  v.  The  Railway,  15,  Mich.  332; 
Hartan  v.  The  Railroad,  114  Mass.  44; 
Stimson  v.  The  Railroad,  98  id.  83; 
Ellsworth  V.  Tart,  26  Ala.  733 ;  Kessler 
V.  The  Railroad,  7  Lans.  62 ;  Hood  v. 
The  Railroad,  22  Conn,  i;  Elmore  v. 
The  Railroad,  23  id.  457;  Sprague  v. 
Smith,  29  Vt.  421. 

But  see  Furstenheira  v.  The  Rail- 
road, 9  Heisk.  238,  in  which  a  different 
view  of  the  subject  was  taken.  This, 
however,  is  clearly  wrong  according  to 
the  authorities.  But  see  to  same  effect 
Candee  v.  The  Railroad,  21  Wis.  582, 
and  111.  Cen.  R.  R.  v.  Copeland,  24  111, 
332,  In  this  respect  a  distinction  is 
made  between  cari'iers  of  freight  and 
carriers  of  passengers  and  their  bagr 
gage,  the  receipt  or  bill  of  lading  for 
freight  to  its  destination  and  the  pay- 
ment of  the' price  for  the  entire  trans- 
portation being  generally  held  to  be  a 
through  contract  of  the  receiving  corn- 
pany.  One  reason  for  this  distinction 
undoubtedly  is  that  the  passenger  who 
accompanies  his  baggage  can  always 
know  where  and  by  whose  fault  he 
sustained  the  injury  or  the  loss,  and  by 
whom  the  responsibility  for  it  should 
be  borne ;  whereas  in  the  case  of  goods 
sent  over  a  number  of  connecting  lines, 
it  may  be  diflicult  and  often  impossible 
to  obtain  such  information.  If,  bow- 
ever,  circumstances  can  be  shown,  as  in 
the  foregoing  case  of  Quimby  v.  Van- 
derbilt, from  which  it  would  appear 
that  the  intention  of  the  parties  was  to 
enter  into  a  contrast    for  the   entire 
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portatioti  and  delivery  in  another  state  or  country  beyond  the 
line  of  the  carrier.* 

§  153.  No  raSTINCTION  IN  THIS  RESPECT  BETWEEN  CORPORA- 
TIONS AND  OTHER  CARRIERS.  A  distinction  has  however  been 
made  in  some  of  the  cases  between  chartered  or  incorporated 
carriers,  such  as  railway  companies,  v^hich  derive  all  their  power 
or  authority  to  engage  in  the  business  and  to  assume  its  obliga- 
tions and  liabilities  from  their  charters,  and  which  by  the  very 
terms  of  their  incorporation  are  limited  to  routes  between  certain 
designated  points,  and  other  carriers  not  so  incorporated;  and  it 


transportation,  or  if  a  partnership  ex- 
isted between  the  carriers.or  if  the  suc- 
ceeding carriers  were  acting  in  the 
carriage  of  the  passenger  as  agents  of 
the  first  under  its  contract  with  hira 
for  through  transportation,  the  pas- 
senger, if  injured,  might  maintain  his 
action  agamst  either  the  first  carrier 
upon  the  contract,  or  against  any  of  the 
succeeding  carriers  to  whose  negligence 
or  fault  the  injury  was  imputable.  And 
■when  the  contract  in  such  a  case  im- 
poses upon  the  first  carrier  the  liability 
for  the  entire  ti-ansportation,  the  coupon 
tickets  will  be  regarded  merely  as  so 
many  tokens  or  vouchers  entitling  the 
holder  to  be  carried  by  the  succeeding 
carriers  as  agents  of  the  first. 

Whether  the  carrier  under  the  cir- 
curristances  of  the  acceptance  of  freight 
will  be  held  to  be  bound  to  carry  and 
be  responsible  for  it  throughout  its 
transit  to  destination  over  auxilliary 
lines  as  well  as  its  own,  will  depend  in 
a  great  measure  upon  the  law  of  the 
place  of  the  making  of  the  contract  or 
of  the  acceptance  of  the  goods,  or  of 
the  performance  of  the  service.  In 
those  states  in  which  the  applicatory 
law  would  be  that  of  the  English  courts, 
■which  would  bind  the  carrier,  without 
an  agreement  resti-icting  his  responsi- 
bility to  his  own  line,  to  carry  through- 
out to  destination,  the  mere  acceptance 
of  the  goods  consigned  to  a.  particular 


destination  would  import  a  contract  for 
through  carriage,  and  make  the  carrier 
responsible  for  their  loss  anywhere 
upon  the  route.  But  where  the  Eng- 
lish rule  has  been  rejected,  a  through 
contract  must  be  either  express  or  must 
ai"ise  from  some  of  the  circumstances 
mentioned  in  the  text.  In  some  of  the 
cases  it  has  been  held  that  a  receipt  or 
bill  of  lading  for  the  goods  to  be  carried 
to  a  particular  destination,  and  the  pay- 
ment of  the  entire  freight,  will  be  suffi- 
cient, in  the  absence  of  any  special 
agreement  upon  the  subject,  to  consti- 
tute such  a  contract;  while  in  others 
this  has  been  denied.  See  cases  infra 
in  text  and  note.  Where  the  subject 
is  not  controlled  by  any  rule  of  law  or 
by  the  express  agreement  of  the  parties, 
the  question  will  be  one  of  intention, 
depending  upon  the  usage  of  the  car- 
rier and  the  facts  of  the  case,  which 
sometimes  makes-  it  difficult  to  decide 
whether  a  through  contract  was  meant 
or  not,  and  it  is  an  argument  in  favor  . 
of  the  English  rule  that,  when  it  pre- 
vails, such  questions  cannot  easily  arise. 
Knapp  V.  U.  S.  Ex.  Co.,  5,5  N.  H.  34S; 
Grindle  v.  The  Eastern  Express,  67 
Me.  317. 

'Burtis  V.  The  Railroad,  24  N.  Y. 
272  ;  Bennett  v.  The  Peninsular  Steam- 
boat Co.,  6  Com.  B.  775;  Phillips  v. 
The  Railroad,  78  N.  C.  294. 
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has  been  said  that  such  companies  or  corporations,  in  their 
business  as  carriers,  could  not,  even  by  express  contract,  bind 
themselves  to  carry  beyond  these  designated  lines  so  as  to  im- 
pose upon  themselves  the  obligations  of  common  carriers,  and 
that,  a  fortiori,  no  such  contract  could  be  implied.  But  this  idea 
has  been,  in  the  later  and  best  considered  cases,  denied,  and  may 
be  now  considered  as  abandoned.'  The  question  has  also  been 
discussed  before  the  English  courts,  which  have  likewise  held 
that  such  a  contract  by  an  incorporated  carrier  was  not  ultra 
vires,  but  valid  and  obligatory  upon  it."  The  supreme  court  of 
Connecticut  has  however  held  in  a  number  of  cases,  and  it  may 
be  regarded  as  the  settled  law  of  that  state,  that  such  incorporated 
companies  are  not  competent  to  bind  themselves  as  carriers  for 
the  carriage  of  goods  beyond  the  limits  of  their  routes  as  fixed 
by  their  charters,  and  that  all  such  contracts  are  void  and  create 
no  obligation  on  the  part  of  the  corporations.^ 

§  154.  But  where  the  place  of  destination  is  not  upon  the 
carrier's  route,  and  he  receives  the  goods  under  a  contract  to 
send  or  forward  them  by  his  own  route  to  the  point  most  con- 

'  Perkins  v.  The  Railroad,  47  Me.  573 ;  be  received  for   the  purpose  of  being 

Western  etc.   R.   R.   v.    McElwee,    6  carried  by  it  over  its  own  route  only 

Heisk.  219; -Buffet  v.  The  Railroad,  40  and  then  forwarded  by  another  carrier 

N.  Y.  168;  Root  V.  The  Railroad,  45  to  their  destination.     Burroughs  w.  The 

id.  524;  Burtis  v.  The  Railroad,  24  id.  Railway,  100  Mass.  26;  Pendergrast  a. 

269;  Hill  Manuf'g  Co.  v.  The  Railroad,  Adams  Ex.  Co.  loi  id.  123.     But  when 

104  Mass.  122;  Feital  T^.  The  Railroad,  there  is  no  charter  to  indicate  the  limits 

109  id.  398;  Noyes  v.  The  Railroad,  27  of  the  carrier's  business,  and  no  written 

Vt.  no;  Railroad  Co.  f.  Pratt,  22  Wall,  agreement  between   it   and  the  other 

123;  Steamboat  Co.  t<.  Brown,  54  Penn.  party,  the   question,  what  was  in  fact 

St.  77;   Schroeder  -y.  The  Railroad,  5  the  extent  of  the  undertaking,  is  a  ques- 

Duer,  55 ;  West  v.  The  Railroad,  4  Seld.  tion  for  the  jury.     Lowell  Wire  Fence 

57.    And  see  Bissell  v.  The  Michigan  Co.  -u.  Sargent,  8  Allen,  189.     And  in 

etc.  Railroad,  22  N.  Y.  258,  where  this  Perkins  v.  The  Railroad,  47  Me.  573,  it 

question  is  discussed  at  great   length  was  held  that  a  contract  to  bind  such  a 

and  with  great    ability    on    opposing  corporation    to    transport    beyond    its 

sides  by  Comstock,  C.  J.,  and  Selden,  J.  line  must  be  express. 

In  Massachusetts  it  is  said  that  when  ^  Wilby  v.  The  Railway,  2  Hurl.  & 

a  corporation  is  established  for  the  pur-  N.  703. 

pose,    among  others,  of   transporting  »  Hood  w.  The  Railroad,  22  Conn.  502; 

goods  over  a  certain  route,  goods  de-  Naugatuck  R.  R.  Co.  v.  The  Button 

livered  to  such  corporation  directed  to  Co.  24  id.  468;  Converse  v.  The  Trans- 

I  more  distant  place  are  presumed  to  portation  Co.  33  id.  i65. 
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venient  to  their  destination  reaehed  by  him,  and  there  to  deliver 
them  to  an  agent  or  to  another  carrier  to  complete  the  transpor- 
tation, he  cannot  be  made  liable  for  the  goods  beyond  the  ter- 
minus of  his  own  line,  and  if  he  deliver  safely  to  such  agent  or 
carrier,  he  will  have  complied  with  his  contract  and  will  be  dis- 
charged from  all  further  liability.* 

§  155.  Meaning  of  the  term  "  to  forward  "  or  "  to  be 
FORWARDED."  But  if  the  real  contract  be  to  carry  the  goods 
throughout  the  whole  route,  it  will  be  immaterial  that  in  his  re- 
ceipt for  th^  goods,  the  carrier  has  made  use  of  any  form  of  ex- 
pression which  would  seem  intended  to  impose  upon  him  only 
the  obligation  to  forward  them  by  another  carrier  at  the  termin- 
ation of  his  own  route.  The  words  "  to  forward "  or  "  to  be 
forwarded  "  are  of  frequent  use  in  the  receipts  of  carriers,  and  it 
sometimes  becomes  important  to  determine  their  meaning  in  the 
connection  in  which  they  are  employed,  as  the  whole  question  of 
the  liability  of  the  carrier  may  depend  upon  their  interpretation. 

§  156.  In  Reed  v.  The  United  States  Express  Cdmpany,'  a 
package  was  delivered  to  the  defendant  as  an  express  carrier  at 
Chicago,  to  be  carried  to  Dalton,  Georgia,  which  it  undertook 
by  the  terms  of  its  receipt  "  to  forward  to  Dalton."  This  it  could 
only  have  done,  as  was  admitted,  by  transmitting  the  package 
from  the  terminus  of  its  own  route  by  other  carriers,  its  own  line 
not  extending  to  the  point  of  destination ;  and  under  these  cir- 
cumstances, it  was  held,  by  a  divided  court  however,  that  the 
carrier  by  the  acceptance  of  the  package  and  the  contract  "  to 
forward,"  had  bound  itself  as  a  forwarder  only  beyond  the  ter- 
minus of  its  own  route,  the  words  "  to  forward  "  in  the  receipt 
being  construed  as  equivalent  to  the  words  "to  send;"  audit 
being  shown  that  the  defendant  had  safely  delivered  the  pack- 
age to  a  connecting  carrier  for  further  transportation  towards  its 
destination,  it  was  held  that  it  had  discharged  its  contract  and 
was  not  liable  for  its  subsequent  loss.' 

'  Pendcrgi-ast  v.  Adams  Ex.  Co.  loi  »  From   this  decision  Lott,  Ch.  C, 

Mass.  r2o;  American  E-t.  Co.  •«.  Second  and  Hunt,  C,  dissented.    The  latter,  in 

Nat.  Bank,  69  Penn.  St.  394;  U.  S.  Ex.  his  dissenting  opinion,  called  attention 

Co.  V.  Rush,  24  Ind.  403;  Inhabitants  to  the  fiict  that  no  distinction  was  made 

etc.  TJ.  Hall,  61  Me.  517.  in  the  contract  between  the  duty  as- 

'  48  N.  Y.  462.  sumed  to  carry  to  New  York,  the  ter- 
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§  157.  But  where  there  are  no  circumstances  which  will  con- 
trol the  conclusion  as  to  the  meaning'  of  the  parties  in  the  use  of 
these  terms,  the  weight  of  authority  is  in  favor  of  giving  to  them 
the  signification  which  was  contended  for  by  the  dissenting  por- 
tion of  the  court  in  the  foregoing  case,  and  they  will  be  construed 
as  having  been  intended  to  mean  to  carry  or  transport  and  not 
merely  to  send  as  a  forwarder.  In  other  words,  they  will,  except 
under  special  circumstances  which  will  necessarily  show  that 
they  were  used  in  a  different  sense,  bind  the  carrier  for  the  entire 
carriage  to  destination,  and  make  him  responsible  for  them 
throughout  the  transit.^ 

§  158.  Partnerships  and  associations  between  carriers. 
Divided  as  opinion  may  be  upon  the  question  of  the  liability  of 
the  carrier  who  undertakes  the  transportation,  for  losses  by 
merely  connecting  or  succeeding  carriers  when  it  becomes  neces- 
sary to  employ  them  to  fui-ther  or  to  complete  the  carriage, 
where  there  is  no  partnership  or  other  arrangement  creating  a 
similar  relation  between  them,  it  is  universally  agreed  that  if 
any  connection  of  that  character  exists  by  which  they  become 
participants  in  common  in  the  profits  of  the  business,  any  one  or 
all  of  them  may  be  held  liable  at  the  option  of  the  loser.  A  part- 
nership may  undoubtedly  be  formed  as  well  in  the  business  of 

minusof  the  carrier's  line,  and  to  Dalton  dertakes  to  forward  this  package  from 
and  that  the  language  employed  which  Chicago  to  Dalton  it  is  a  single  con- 
bound  the  carrier  to  the  two  undertak-  tract.  This  contract  is  denoted  by  a  sin- 
ings  was  the  same.  "  It  is  conceded,"  gle  word,  and  that  is  the  same  through- 
said  he,  "  by  the  defendant's  counsel  out  the  distance.  Although  it  was  in 
that  its  liability  to  New  York  is  that  of  fact  an  extension  of  its  liability  beyond 
a  carrier,and  that  it  is  sufficiently  ex-  its  own  line,  I  am  satisfied  that  the  de- 
pressed by  the  engagement  to  '  forward '  fendant  by  the  words  made  use  of,  un- 
the  package,  and  that  it  is  not  qualified  dertook  and  assumed  to  carry  and 
by  the  expression  that  it  is  to  be  liable  deliver  this  package  to  its  destination 
as  forwarder  only.     There  is  no  pro-  in  Georgia." 

priety  in  giving  to  this  word  two  differ-        '  E.  Tenn.  &  Va.  R.  R.  v.  Rogers,  6 

ent  meanings.     It  is  the  general  rule  Heisk.  143;  Cutts  v.  Brainerd,  42  Vt. 

that  a  word,  when  repeated  in  the  same  566;  St.  Louis  etc.  Railway  xi.  Piper,  13 

sentence  or  the  same  connection,  is  to  Kan.  505;  Mercantile'  Mut.  Ins.  Co.  v. 

bear  the  same  signification.     It  would  Chase,  i  E.  D.  Smith,   115;  Lock  v. 

certainly  be   a  violent   assumption   to  The  Railroad,  48  N.  H.  339;  Wilcox  r-. 

impute  different  meanings  at  the  same  Parmelee,  3  Sand.  610;   Schroeder  t'. 

time  to  a  word  when  used  but  once  in  The  Railroad,  5  Duer,  55;  Buckland  v. 

a  sentence.    When  the  defendant  un-  Adams  Ex.  Co.  97  Mass.  124. 
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,  carriers  as  in  any  other,  and  between  corporations  engaged  in 
that  business  as  well  as  between  individuals,  so  as  to  make  them 
individually  and  jointly  liable ;  and  whether  such  a  partnership 
has  been  entered  into  or  exists  between  them,  must  be  decided 
upon  the  same  principles  as  govern  in  other  cases;  and  when 
established,  it  must,  of  course,  be  attended  by  the  same  conse- 
quences to  the  partners ;  as  is  illustrated  by  the  case  which  has 
been  so  often  decided  by  the  courts,  of  the  proprietors  of  differ- 
ent portions  of  a  stage  line,  each  of  whom  agrees  to  stock  and 
employ  drivers  for  his  own  particular  portion  of  the  road,  under 
an  agreement  to  share  the  receipts  and  divide  the  expenses  in 
proportion  to  the  distance  stocked  by  each.  When  such  ^n 
arrangement  exists,  it  has  frequently  been  held  that  any  or  all  of 
such  proprietors  can  be  held  liable  for  all  injuries  or  losses  caused 
by  the  misconduct  or  negligence  of  the  persons  employed  on  any 
part  of  the  line,  though  such  person  is  employed  by  the  pro- 
prietor of  only  a  portion  of  it.' 

§  159.  The  leading  case  upon  this  subject  of  the  joint  liability 
of  carriers  in  this  country  is  that  of  Champion  v.  Bostwick, 
which  was  learnedly  argued  in  both  the  supreme  court  ^  and  in 
the  court  of  errors  of  New  York.^  The  defendants  ran  a  line  of 
coaches  between  Utica  and  Rochester.  The  route  was  divided 
into  three  sections,  each  of  the  defendants  furnishing  the  coaches, 
horses  and  drivers  for  one  of  the  sections,  and  paying  all  the  ex- 
penses of  his  section  except  tolls  at  the  turnpike  gates.  By  an 
agreement  between  them,  the  passage  money  received  by  either 
for  transportation  over  any  part  of  the  line  constituted  a  common 
fund,  out  of  which  the  tolls  on  the  whole  route  were  first  to  be 
paid,  and  the  residue  was  then  to  be  divided  among  the  owners 
of  the  different  parts  of  the  line  in  proportion  to  the  distances 
run  by  each,  whether  such  money  v/as  received  for  the  transpor- 
tation over  one  part  of  the  line  or  another.  This  was  held  in 
both  courts  to  be  such  a  division  of  the  profits  among  the  pro- 
prietors of  the  several  sections  as  to  make  them  partners,  at 
least  as  to  third  persons.     But  it  was  said  that  the  case  would 

•Weyland  w.Elkins.HoltN.  P.  227,     203;    Cobb   v.   Abbot,   14  Pick.  2S9; 
I  Starkie,  272;  Laughter  v.  Pointer,  5     Froniont  v.  Coupland,  2  Bing.  170. 
B.  &  C.  547;  Carter  v.  Peck,  4  Sneed,        "  u  Wend.  571.  =18  id.  175. 
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have  been  entirely  different  had  the  agreement  been  that  each 
stage  owner  should  receive  and  retain  the  money  earned  on  his 
part  of  the  line  and  sustain  all  its  expenses,  and  should  act  only 
as  the  agent  of  the  others  in  receiving  the  passage  money  for 
them  for  the  transportation  over  their  parts  of  the  line.  In  such 
a  case,  it  was  said,  there  would  have  been  no  joint  interest  and 
no  liability  as  partners  to  third  persons.  And  so  it  was  expressly 
decided  in  the  subsequent  case  of  Pattison  v.  Blanchard,'  in  which 
the  agreement  between  the  proprietors  of  the  different  portions 
of  the  line  was,  that  the  money  .received  for  the  transportation  of 
passengers  should  be  divided  in  proportion  to  the  length  of  the 
route  over  which  they  had  each  transported  such  passengers, 
without  any  allowance  or  deduction  for  any  expenses  incurred 
upon  any  part  of  the  line.  This  being  merely  a  division  of  the 
gross  receipts  without  reference  to  losses,  expenses  or  profits, 
was  held  not  to  constitute  such  a  partnership  between  the  carriers 
as  to  create  a  joint  liability,  or  as  to  make  them  separately  liable 
for  each  other's  defaults. 

§  i6o.  But  the  existence  of  a  partnership  between  different 
lines  of  carriers  is  not  essential  to  the  creation  of  a  joint  liability, 
nor  is  it  the  test  by  which  such  liability  is  in  all  cases  to  be  de- 
termined. The  convenience  of  commerce  makes  it  frequently 
necessary  to  send  goods  to  distant  places  vv^hich  can  only  be 
reached  by  several  connecting  but  independent  lines  of  transpor- 
tation. This  is  frequently  effected  by  arrangements  between 
the  proprietors  of  such  lines ;  and  when  such  an  arrangement  is 
made,  the  liability  of  each  line  is  to  be  determined  by  a  fair  con- 
struction of  its  terms.  Sometimes  such  arrangements  have  been 
held  to  constitute  partnerships,  as  where  the  different  lines  or 
portions  of  the  same  continuous  line  have  agreed  to  put  their 
earnings  into  a  common  fund  for  division  according  to  distance, 
expense  or  amount  of  investment,or  upon  some  such  basis  agreed 
upon  between  the  parties  as  equitable,  as  in  the  cases  last  cited. 
Sometimes  such  arrangements  constitute  strictly  partnerships, 
whilst  in  many  rases  the  joint  liability  is  made  to  depend  upon 
the  existence  of  the  relation  of  principal  and  agent ;  and  it  fre- 
quently becomes  a  question  for  the  nicest  discrimination  whether, 

'  I  Seld.  i86. 
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in  the  particular  case,  the  carrier  who  is  sued  for  the  loss  or 
damage  has,  by  his  contract  or  association  with  another  in  the 
same  business,  assumed  responsibility  for  such  loss  or  damage 
when  occasioned  by  the  fault  of  the  latter;  and  some  of  the  cases 
upon  the  subject  seem  to  be  decided  upon  no  very  definite  ground, 
and  are  not  always  reconcilable.  Such  liability  however  has 
almost  invariably  been  put  either  upon  the  ground  of  partner- 
ship or  upon  that  of  agency. 

§i6i.  In  Cobb  v.  Abbott,*  a  line  of  stage  coaches  was  run 
from  Barre  to  Worcester,  through  Holden,  one  of  the  defendants 
stocking  the  road  with  horses  and  coaches  from  Holden  to  Barre, 
being  two-thirds  of  the  distance,  and  receiving  all  the  money  col- 
lected for  carriage  over  that  portion  of  the  line;  while  the  other 
furnished  and  maintained  horses  and  coaches  for  the  part  of  the 
road  from  Worcester  to  Holden  (the  latter  being  the  point  at 
which  they  connected),  and  received  all  the  proceeds  of  the  busi- 
ness on  that  part  of  the  line.  They  employed  a  driver  for  the 
whole  line,  the  proprietors  contributing  to  his  payment  in  equal 
proportions.  A  sum  of  money  having  been  intrusted  by  the 
plaintiff  at  one  end  of  the  continuous  line  to  this  driver  to  be  car- 
ried to  the  other,  and  he  having  absconded  with  it,  it  was  held 
that  the  two  proprietors  were  jointly  liable  for  the  loss.  It  was 
said  by  the  court  that  had  the  arrangement  between  the  defend- 
ants been  to  divide  the  profits  of  the  business  in  proportion  to 
the  distance  for  which  each  bore  the  expense  of  the  line,  there 
would  have  been  a  clear  case  of  partnership.  But  it  was  thought 
that  even  as  it  was,  the  undertaking  seeming  to  have  been  joint, 
especially  as  the  driver  had  been  jointly  employed,  there  was 
enough  in  the  case  to  hold  them  jointly  liable.  "  The  question 
is  not  without  difficulty  "  said  Shaw,  C.  J.,  "  but  on  the  whole  we 
think  they  must  be  considered  so  far  jointly  concerned  as  to  be 
jointly  liable  for  the  driver's  act  in  this  particular  instance. 
They  jointly  hired  him  and  for  a  joint  object;  and  the  well  man- 
aging of  the  business  at  one  end  of  the  line  was  of  importance  to 
the  other." 

§  162.  In  the  case  of  the  Cincinnati,  Hamilton  &  Dayton  Rail- 
road and  Dayton  &  Michigan  Railroad  v.  Spratt,"  a  steamboat 

'  14  Pick.  289.  >  2  Duval  4. 
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line  and  several  railroad  lines  associated  themselves  to  form  a 
line  for  the  transportation  of  freight  from  Louisville  to  New  York 
via  Cincinnati,  charging  through  freight  and  giving  through  bills 
of  lading.  No  partnership  was  created  by  the  arrangement, 
though  the  object  was  the  mutual  benefit  of  all  the  lines.  A 
quantity  of  tobacco  was  delivered  upon  one  of  the  boats  at  Louis- 
ville for  shipment  to  New  York,  a  through  bill  of  lading  was 
given  by  their  common  agent  and  through  freight  paid.  The 
tobacco  was  safely  carried  to  Cincinnati  and  put  upon  a  wharf- 
boat  of  one  of  the  associated  lines  in  charge  of  its  agent,  to  be 
sent  to  the  depot  of  the  next  carrier  of  the  through  line.  Whilst 
there  deposited,  the  tobacco  was  injured  by  the  sinking  of  the 
wharfboat,  and  it  was  held  that  the  several  lines  thus  connected 
were  jointly  and  severally  liable  for  the  loss.  "  In  such  cases  of 
associated  companies  "  said  Robertson,  C.  J.,  "  engaged  in  a 
common  undertaking  for  transportation  on  a  long  line  of  which 
each  associate  owns  a  different  link,  public  justice  and  commer- 
cial policy  require  a  stringent  construction  against  any  interme- 
diate irresponsibility  as  a  common  carrier.  We  are  therefore  of 
opinion  that  the  delivery  of  the  tobacco  on  the  wharfboat  was  a 
constructive  delivery  to  appellants  for  transportation  as  common 
carriers." 

§  163.  In  Hart  v.  The  Railroad  Company,^  where  three  sep- 
arate companies  owned  distinct  portions  of  a  continuous  railroad 
line,  each  company  running  its  cars  over  the  whole  road  and 
each  accounting  to  the  others  in  proportion  to  the  distance  owned 
by  it,  employing  the  same  agents  to  sell  tickets  for  the  whole 
line  and  to  receive  freight  or  baggage  for  carriage  over  the  en- 
tire route,  an  action  was  sustained  against  one  of  them  for  the 
loss  of  baggage  received  at  one  terminus  to  be  carried  over  the 
whole  line,  although  there  were  separate  coupon  tickets  for  each 
road,  and  although  it  was  not  proven  that  the  baggage  ever  came 
into  its  possession  or  went  upon  its  car,  it  being  shown  that  the 
general  agent  of  the  three  companies  received  the  baggage  and 
agreed  to  carry  it  over  the  three  roads. 

§  164.  But  in  Converse  v.  Norwich  etc.  Trans.  Co.,^  where 
defendants,  common  carriers  by  water,  made  a  contract  with  a 

>  8  N.  Y.  37.  »  33  Conn.  166. 
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railroad  company  that  their  boats  should  run  daily  in  connection 
with  trains  upon  the  railroad;  that  through  freight  should  be 
received  to  be  carried  at  reduced  rates,  the  receipts  from  which 
were  to  be  divided  between  them  in  certain  proportions,  and  that 
the  railroad  company  should  build  a  depot  and  wharf  where  both 
companies  could  transact  their  business,  defendants  paying  rent 
for  their  use  of  it,  it  was  held  that  the  defendants  were  only  bound 
to  carry  to  the  end  of  their  line  and  there  deliver  to  the  railroad 
company, and  that  no  joint  liability  was  created. 

§  165.  In  Gass  v.  The  Railroad,*  the  defendants  were  the 
proprietors  of  a  railroad,connecting  with  a  steamboat  company  at 
one  end  of  their  road  and  with  another  railroad  at  the  other  end, 
the  three  forming  a  continuous  line  of  transportation  for  passen- 
gers and  freight  between  New  York  and  Boston.  A  fixed  price 
was  charged  for  the  entire  transportation  between  the  two  cities, 
each  company  receiving  an  agreed  proportion  for  its  share  of  the 
service.  The  goods  which  were  the  subject  of  the  suit  were 
received  in  New  York  by  the  steamboat  company  to  be  carried 
to  Boston,  and  the  whole  amount  of  the  freight  bill  was  to  be 
collected  in  Boston.  It  was  held  that  there  was  no  partnership 
or  joint  liability. 

§  166.  In  Briggs  v.  Vanderbilt  and  Drew,*  the  defendant  Van- 
derbilt  was  the  owner  of  a  line  of  steamships  plying  between 
New  York  and  the  Isthmus  of  Nicaragua.  There  was  also  a 
steamship  line  from  the  Isthmus  to  San  Francisco  in  which  the 
defendant  Drew  was  a  partner.  The  two  steamship  companies 
had  a  common  agent  in  New  York  who  sold  through  tickets 
to  San  Francisco,  from  whom  the  plaintiff  purchased  three  tick- 
ets entiding  him  to  a  passage  to  and  across  the  Isthmus  and 
thence  upon  a  vessel,  of  which  the  defendant  Drew  was  half 
owner,  to  San  Francisco.  A  separate  and  distinct  price  was 
charged  for  each  of  these  tickets  though  the  three  together  were 
equivalent  to  one  ticket,  entitling  the  plaintiff  to  a  passage  to  and 
across  the  Isthmus  to  San  Francisco;  but  there  was  no  evidence 
that  the  defendants  were  jointly  interested  in  the  price  of  a  ticket 
for  any  one  of  the  routes ;  and  the  question  being  whether  there 
was  a  partnership  in  the  transaction,  Strong,  J.,  used  the  follow- 

» 99  Mass.  220.  « 19  Barb.  222. 
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ing  language:  "  In  that  respect  this  case  differs  froni  Champion 
V.  Bostwick.  In  that  case  the  money  received  on  the  different 
routes  by  the  separate  owners  was  to  be  divided  between  them 
in  proportion  to  the  number  of  miles  run  by  each;  and  it  was 
for  that  reason  held  that  such  owners  were  jointly  liable  as  co- 
partners to  third  persons.  But  Chancellor  Walworth,  who  gave 
the  only  written  opinion  in  the  court  for  the  correction  of  errors, 
said  truly  that  '  the  case  would  be  entirely  different  if  each  stage 
owner  was  to  receive  and  retain  the  passage  money  earned  on 
his  part  of  the  line  and  to  sustain  all  the  expenses  thereof,  and 
was  only  to  act  as  the  agent  of  the  others  in  receiving  the  passage 
money  for  them  for  the  transportation  of  passengers  over  their 
parts  of  the  line.  In  that  case  there  would  be  no  joint  interest 
and  no  liability  to  third  persons  as  partners.'  In  this  case  there 
were  three  distinct  concerns  —  on  the  Atlantic,  on  the  Isthmus 
and  on  the  Pacific.  There  was  no  joint  interest  in  the  passage 
money,  no  agreement  as  to  its  division  or  any  proportion  which 
each  was  to  receive.  Each  made  its  own  charge, not  dependent 
in  any  manner  upon  the  others,  and  there  was  no  agreement  to 
share  any  profit  or  loss.  There  was  not  therefore  any  partner- 
ship. *  *  They  had,  it  is  true,  the  same  agent  but  he  acted 
in  his  vicarious  capacity  separately  for  each." 

§  167.  In  Ellsworth  v.  Tartt,*  plaintiff  purchased  a  through 
passenger  ticket  over  two  connecting  lines  of  stage  coaches  in 
one  of  which  only  was  the  defendant  interested,  there  being  no 
■proof  of  any  community  of  jnterest  in  the  property  or  profits  of 
the  two  lines.  Each  proprietor  was  however  to  be  paid  out  of 
the  money  received  for  the  through  ticket.  The  plaintiff's  bag- 
gage was  lost,  but  not,  as  it  appeared,  upon  the  defendant's  part 
of  the  line ;  and  it  was  held  that  the  agreement  by  the  defendant 
with  the  other  proprietors  to  receive  fare  for  his  part  of  the  route, 
out  of  the  money  paid  to  a  common  agent  for  selling  through 
tickets,  would  not,  in  any  sense,  make  him  a  participant  in  the 
profits  of  the  entire  route  nor  liable  to  third  persons  as  a  partner. 
"  Suppose,"  said  Goldthwaite,  J.,  "  the  different  proprietors  along 
the  route  came  to  the  understanding  to  appoint  a  common  agent 
at  each  end,  to  receive  the  fare  of  each  from  passengers  going 

•  26  Ala.  733. 
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through  and  to  givo  a  receipt  or  through  ticket;  it  is  very  clear 
that  such  an  agreement  would  not  constitute  a  partnership 
inter  se  or  as  to  third  persons,  and  yet  each  proprietor  would 
have  the  right  to  receive  his  proportion  of  the  fare ;  there  would 
be  in  such  a  case  no  community  of  interest  either  in  the  property 
or  the  profits."  ^ 

§  i68.  But  in  the  case  of  Carter  &  Hough  v.  Peck,'  the  defend- 
ants Carter  &  Hough  being  the  owners  of  a  line  of  stage  coaches 
from  NashviUe  to  Waynesboro,  made  an  arrangement  with  the 
proprietors  of  another  line  from  the  latter  place  to'La  Grange,that 
passengers  purchasing  through  tickets  from  Nashville  to  La 
Grange  should  be  carried  the  entire  distance  by  the  two  lines. 
The  plaintiff  having  purchased  a  through  ticket  was  carried  safely 
and  in  due  time  by  the  defendants  to  the  end  of  their  portion  of  the 
route,  but  the  other  company  with  whom  the  arrangement  for 
through  transportation  had  been  made,  failed  from  the  insuffi- 
ciency of  its  means  of  conveyance,  to  carry  him  forward  as  he  was 
entitled  to  be  carried  by  his  contract;  whereupon  he  hired  another 
conveyance  for  the  prosecution  of  his  journey  and  sued  the  first 
company  which  had  not  been  in  fault,  in  an  action  for  damages, 
and  it  was  held  that  having  assumed  to  carry  the  plaintiff  to  a 
certain  destination,  they  were  responsible  for  the  undertaking 
and  liable  for  the  failure  of  the  connecting  company-  No  refer- 
ence is  made  in  the  case  to  the  manner  in  which  the  price  of  the 
ticket  was  to  be  divided  between  the  proprietors  of  the  two 
lines,  and  it  was  said  to  be  wholly  immaterial  whether  the  plaintiff 
knew  or  not  of  the  fact  of  the  existence  of  the  two  lines  and  of 
the  arrangements  between  them.  The  through  ticket  was  a 
contract  for  the  entire  transportation  and  made  the  defendants 
responsible  for  its  breach  no  matter  by  whose  fault  occasioned. 
Nothing  was  said  as  to  the  liability  of  the  defaulting  carrier  as 
he  was  not  sued.     But  as  the  contract  was  made  by  his  author- 

'  And  see,  following  and  approving  portation,  each  carrier  is  liable  only 

this  case,  and  stating  the  general  rule  for  a   loss  of  or   injury  to   the  goods 
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ity,  there  would  seem  to  be  no  question  but  that  he  would  have 
been  held  liable  as  a  party  to  the  contract.^ 
,  §  169.  From  these  cases  it  may  be  deduced:  First.  That 
where  carriers  over  different  routes  have  associated  themselves 
under  a  contract  for  a  division  of  the  profits  of  the  carriage  in 
certain  proportions,or  of  the  receipts  from  it  after  deducting  any 
of  the  expenses  of  the  business,  they  become  jointly  liable  as 
partners  to  third  persons ;  but  that  where  the  agreement  is  that 
each  shall  bear  the  expenses  of  his  own  route  and  of  the  trans- 
portation upon  it,  and  that  the  gross  receipts  shall  be  divided  in 
proportion  to  distance  or  otherwise,  they  are  partners  neither 
intense  nor  as  to  third  persons, and  incur  no  joint  liability.  Sec- 
ondly. That  where  they  JQintly  employ  a  common  agent  in  the 
prosecution  of  a  joint  enterprise  as  carriers,  they  become  jointly 
liable  for  his  defaults,  but  do  not  become  responsible  for  each 
other's  acts  merely  by  reason  of  the  employment  of  such  com- 
mon agent.  Nor  will  a  contract  for  through  transportation  over 
their  several  lines  made  by  him,  although  authorized  by  an  ar- 
rangement between  them,  create  a  joint  liability  or  a  liability  for 
the  defaults  of  each  other,  it  not  being  shown  that  such  compa- 
nies were  jointly  interested  in  the  expenses  of  the  transportation. 
Thirdly.  That  in  order  to  hold  one  carrier  responsible  for  the 
defaults  of  another,  a  partnership  between  them  must  be  shown, 
either  express  or  implied  from  the  circumstances ;  or  it  must  ap- 
pear that  the  one  was  acting  in  the  transportation  as  the  agent 
of  the  other  against  whom  the  recovery  is  sought ;  and  that  the 

'  See  also  upon   the  subject  of  the  road,  i  McArthur,  492 ;  Skinner  v.  Hall, 
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mere  employment  of  a  common  or  joint  agent  with  authority  to 
contract  for  through  transportation  over  connecting  routes,  under 
an  arrangement  for  the  division  of  the  receipts  for  such  transpor- 
tation in  proportion  to  distance  or  other  service,  will  generally 
constitute  neither  such  a  partnership  nor  agency,  each  for  the 
other,  as  will  make  them  jointly  liable  or  liable  for  each  other's 
acts  in  the  transportation.  Fourthly.  That  carriers,  like  other 
persons,  may  become  liable  for  each  other's  acts  as  partners  to 
third  persons  who  may  have  sustained  injuries  through  their  de- 
faults or  misfeasances,  when  as  between  themselves  there  is  no 
partnership  nor  mutual  responsibility.^ 

§  170.  Partnerships  between  corporations  as  carriers. 
The  same  rules  in  regard  to  partnerships  and  other  contracts  and 
associations  between  carriers  will  govern,  when  the  connecting 
lines  are  railroad  companies  or  other  incorporated  bodies,  when- 
ever the  rights  of  third  parties  who  have  contracted  with  them 
require  that  such  partnerships  or  associations  shall  be  upheld, 
however  it  may  be  when  the  question  is  between  the  corporations 
themselves.  It  is  true  that  it  has  been  held  that  two  distinct  and 
separate  railroad  corporations  have  no  right  to  consolidate  and 
conduct  their  business  under  the  same  management  as  a  partner- 
ship -^  but  this  was  a  case  between  the  assignee  of  certain  promis- 
sory notes  given  in  the  name  assumed  by  the  two  companies  after 
the  consolidation,  and  one  of  the  grounds  upon  which  the  decision 
is  put  is  that  by  the  contract  of  consolidation  the  two  companies 
had  agreed  to  divert  a  portion  of  their  capital  from  the  object  con- 
templated by  their  charters.  But  it  is  fair  to  presume  that  if  the 
contracting  companies  had  confined  themselves  in  their  associa- 
tion strictly  to  the  purposes  for  which  they  had  been  incorpo- 
rated, the  decision  would  have  been  different,  upon  that  general 
principle  in  reference  to  corporations,  that  where  their  charters  are 
silent  as  to  what  contracts  they  may  make,they  have  power  to 
make  all  such  as  are  necessary  or  usual  in  the  course  of  their  busi- 
ness as  means  to  enable  them  to  attain  the  objects  for  which  they 
are  created.  And  in  those  cases  heretofore  referred  to  in  which 
it  has  been  held  that  a  railroad  or  any  other  incorporated  carrier 

•  Champion  w.  Bostwick,  supra ;  Pat-       'Pearce  v.  Railroad  Co.    21  How. 
tison  V.    Blanchard.  supra.  441. 
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may  contract  to  carry  beyond  the  limits  of  its  line  as  fixed  by  its 
act  of  incorporation,  such  contracts  have  been  mainly  upheld 
upon  the  argument  that,  whether  such  contracts  were  strictly  ultra 
vires  or  not,  as  to  third  persons  so  contracting  with  the  carrier 
they  were  valid.'  Reasoning  by  analogy,  it  would  be  equally 
plain  that  wherever  the  rights  of  parties  employing  the  carrier 
require  the  enforcement  of  a  joint  liability  arising  from  such  asso- 
ciations, they  will  be  held  to  have  been  validly  formed;  and  as  fo 
the  public,  however  it  may  be  between  the  companies  them- 
selves, all  duties  and  obligations  growing  out  of  them  will  be 
enforced.  Such  has  been,  tacitly  at  least,  conceded  to  be  the 
law  in  the  great  number  of  cases  which  have  come  before  the 
courts  involving  such  arrangement  between  connecting  and  asso- 
ciated lines  of  carriers. 

'  See  the  cases  cited,  ante,  §  153. 
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CHAPTER  V, 

EXCEPTIONS  TO  THE  CARRIER'S  LIABILITY  BY 

LAW. 

§  171.  Exceptions  of  losses  arising  from  the  act  of  God. 
The  law,  as  we  have  seen,  always  excuses  the  common  carrier 
where  the  loss  has  been  caused  by  the  act  of  God  or  of  the  public 
enemy,in  the  absence  of  any  contract  by  him  to  assume  the  risk 
of  these  dangers.  This  he  may  however  do  if  he  chooses.  As 
he  may  to  some  extent  restrict  his  liability  within  narrower  limits 
than  are  prescribed  by  the  law  in  the  absence  of  express  con- 
tract, so  he  may  enlarge  it  so  as  to  waive  this  limited  protection 
which  the  law  has  always  afforded  him.  But  this  must  be  done 
by  clear  and  precise  language;  for  the  law  wiU  not  imply  from 
any  doubtful  language  such  an  intention,  but  will  rather  presume 
where  the  meaning  of  the  contract  is  doubtful,  that  it  was  not  his 
intention  to  waive  a  protection  so  reasonable  and  so  important  to 
him.  Express  language  will  be  required  to  impose  upon  a  party 
the  responsibility  of  an  insurer  beyond  his  legal  obligation,  or  to 
prevent  the  operation  of  the  customary  rule  in  cases  where  the 
act  of  God  or  inevitable  accident  excuses  the  nonperformance  of 
a  contract. 

§  172.  In  Price  v.  Hartshorn,*  the  contract  of  the  carrier  was 
"  to  deliver  without  delay,  damage  or  deficiency  in  quantity  to  be 
deducted  from  charges  by  consignees."  It  was  contended  that 
this  contract,  in  the  absence  of  words  limiting  his  liability  or 
reserving  the  benefit  of  the  exceptions  which  the  law  made  in 
his  favor,  was  a  contract  to  be  liable  at  all  events,  and  that  he  was 
therefore  liable  even  for  a  loss  which  had  occurred  by  the  perils 
of  the  sea;  but  the  court,  while  admitting  that  it  was  competent 
for  him  to  increase  his  legal  obligation,  held  that  it  could  not  be 
concluded  from  this  language  that  he  had  intended  to  do  so,  and 
that  the  contract,  to  have  this  effect,  must  be  in  direct  and  posi- 

>44  Barb.  65s;  44  N.  Y.  94. 
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tive  terms,  and  must  show  ,a  clear  purpose  to  add  to  his  ordinary- 
liability.  So  in  Gage  v.  Tirrell,'  the  carrier  gave  a  bill  of  lading 
which  contained  no  exception  to  his  liability  from  any  cause  ex- 
cept the  perils  of  the  sea,and  it  was  contended  as  in  the  previous 
case,  that  expressio  unius  being  exclusio  alterius,  this  was  a  con- 
tract to  assume  all  risks,  even  from  the  acts  of  God  or  the  public 
enemy;  but  this  was  denied  to  be  its  effect  by  the  court,  and 
it  was  said  that  whilst  the  maxim  expressio  imius  exclusio  alterius 
generally  furnished  a  sound  rule  by  which  to  arrive  at  the  inten- 
tion of  the  parties  to  contracts,  it  was  one  to  be  applied  with 
caution;  and  that  it  could  not  be  concluded  from  such  an  argu- 
ment that  the  carrier  intended  to  divest  hiinself  of  the  protection 
which  the  law  had  given  him.  It  was  said  however  that  had 
the  exception  in  the  contract  been  of  one  of  those  perils  against 
which  the  law  protected  the  carrier,  instead  of  against  the  perils 
of  the  sea,  against  which  it  did  not  protect  him,  its  conclusion 
might  have  been  different.^ 

§  173.  But  laying  all  questions  of  contract  aside, and  suppos- 
ing that  the  carrier  has  not  in  any  way  qualified  his  legal  respons- 
ibility, he  may  always  show  that  the  loss  or  damage  has  been 
caused  by  the  act  of  God  or  the  public  enemy,  and  thus  escape 
from  liability.  It  therefore  becomes  a  matter  of  importance  to 
determine  what  is  meant  by  the  words  "  the  acts  of  God  "  in  this 
connection,  and  who  are  to  be  regarded  as  public  enemies  in  the 
sense  in  which  the  words  are  to  be  understood  when  thus  used. 
It  may  be  observed  however,  that  the  instances  for  the  applica- 
tion of  these  exceptions  have  become  much  less  frequent  in  more 
recent  times,  owing  to  the  almost  universal  practice  which  now 
prevails  of  providing  by  contract  the  extent  of  the  responsibility 
which  the  carrier  shall  assume,    ' 

§  174.  What  is  meant  by  "  the  acts  of  God."  The  words 
"the  acts  of  God,"  have  been  the  subject  of  much  comment,in 
some  of  the  cases  in  which  carriers  have  endeavored  to  protect 
themselves  against  liability  for  losses  caused  by  accidents  or 
occurrences  which  they  claimed  to  have  been  the  acts  of  God, 
Perhaps  no  subject  could  open  a  wider  field  for  theological  and 

'9  Allen,  299.  126;  Morrison  f.  Davis,  20  Penn.  St. 

'See  Strohn  *.  Railroad,   33  Wis.    171  j  Redpath  v.  Vaughn,  52  Barb.  489. 
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speculative  discussion  than  the  question  what  are  and  what  are 
not  the  acts  of  God.  In  one  sense,  it  may  be  said  that  all  events 
may  be  attributed  to  his  agency;  but  this  is  by  no  means  the 
sense  in  which  the  phrase  is  to  be  legally  understood;  and  it  can 
never  become  necessary  so  far  as  the  question  of  the  liability 
of  the  carrier  is  concerned  to  discuss  so  abstract  a  proposition, 
because  the  exception  to  his  liability  intended  by  these  words 
has  by  a  long  course  of  almost  concurrent  adjudication  received 
a  tolerably  fixed  and  definite,  but  limited  meaning. 

§  175.     Still,  the  authorities  do  not  entirely  agree  as  to  what 
causes  of  a  natural  and  unexpected  kind,  are  to  be  embraced 
within  the  exception.     Some  extend  its  meaning  so  as  to  include 
hidden  and  unknown  obstructions  unexpectedly  thrown  in  the 
way  of  the  carrier  by  natural  causes;  and,  when  the  carriage  is 
by  water,  even  to  such  as  are  of  a  permanent  kind  but  hitherto 
unknown  to  navigators.     These  authorities  assimilate  the  acts  of 
God  to  inevitable  or  unavoidable  accident,  when  such  accident  is 
in  no  way  attributable  to  human  agency  nor  to  the  fault  or  neg- 
ligence of  the  carrier;  and  according  to  this  view  of  the  subject, 
if  the  occurrence  be  one  produced  by  natural  causes  without  the 
intervention  of  man,  whether  such  causes  be  passive  or  active, 
and  neither  negligence  nor  the  want  of  skill  on  the  part  of  the 
carrier  has  concurred  to  produce  the  result,  he  wiU  be  excused. 
It  is  to  be  regarded,  it  is  said,  as  one  of  those  misfortunes  against 
which  no  skill  or  watchfulness  on  his  part  could  have  guarded, 
and  as  no  human  agency  has  brought  it  upon  him,  it  must  be 
referred  to  that  inevitable  necessity,  the  vis  major,  which  is  the 
act  of  God.    As  where  a  freshet  has  lodged  a  snag  in  the  usual 
channel  of  a  river,  and  a  vessel  following  this  cliannel  as  it  had 
been  used  to  do,  strikes  upon  this  snag.^     Or  where  the  obstruc- 
tion was  a  hidden  rock  in  the  sea,  not  before  known  to  navigators 
and  not  known  to  the  master  of  the  vessel.'    An(J  with  this  view 
of  the  subject   would  seem  to  agree  our  most  eminent  text- 
writers.* 

"Smyi-l    V.   Niolon,   2    Bailey,  421;  Kennedy,  41   Penn.  St.  378.    In  this 

Faulkner  v.  Wright,  Rice,  107.  case,  Lowrie,  C.  J^  learnedly  reviews 

*  Williams  v.  Grant,  i  Conn.  487.  the  authorities  upon  the  subject  as  well 

»  Story  on  Bail.,  §g  489,  490,  511;   2  as  the  history  of  the  words  "  the  actsof 

Kent's  Com.  597.     And   see  Hays  v.  God,"  and  shows  that  previous  to  the 
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§  176.  Other  authorities  however  restrain  the  meaning  of  the 
exception  within  narrower  limits,  and  require  that  the  inevitable 
necessity,  to  come  within  the  meaning  of  the  phrase  "  the  act  of 
God,"  must  arise  from  some  violent  disturbance  of  the  elements, 
such  as  a  storm  or  tempest,  an  earthquake,  lightning,  floods  or 
the  like,  which  must  be  the  immediate  cause  of  the  disaster;  and 
according  to  them,  to  be  the  act  of  God,  it  must  not  only  be  an 
extraordinary  violence,  of  nature  but  it  must  be  of  so  stupendous 
a  character  that  no  act  of  man  can  do  anything  to  avoid  it.  They 
deny  therefore,  that  losses  arising  from  accidents  attributable  to 
existing  obstructions,  whether  of  old  or  recent  date  and  no  mat- 
ter how  produced,  or  to  causes  brought  about  by  quiet  changes 
in  the  physical  world,  no  matter  how  sudden,  can  be  claimed  to 
be  the  acts  of  God  which  will  excuse  the  carrier;  for  these,  not 
being  in  their  own  nature  and  inherently  agents  of  mischief  and 
causes  of  danger,  the  loss  when  it  occurs  by  reason  of  them, 
must  necessarily  have  sprung,  in  part  at  least,  from  human 
agency. 

§  i77'  One  of  the  earliest  cases  in  this  country  involving  this 
question  was  that  of  Colt  v.  McMechen,^  in  which  the  proof  was 
that  the  vessel  was  sailing  close  to  shore  under  a  light  wind 
which,  had  it  not  suddenly  failed,  would  have  carried  her  safely; 
but  suddenly  failing,  the  vessel  ran  aground  and  the  goods  of 
plaintiff  were  thereby  injured.  The  opinion  of  the  court  was 
delivered  by  Spencer,  J.,  with  whom  a  majority  of  the  court 
agreed.  "  Upon  a  position  so  plain  in  my  apprehension,"  said 
he,  "  as  that  the  sudden  cessation  of  a  wind  which  was  compe- 
tent, at  the  very  moment  when  the  vessel  began  to  come  about, 
for  the  avoidance  of  the  shoal,  was  the  act  of  God  and  did  not 
arise  from  the  fault  or  negligence  of  man,  I  am  at  a  loss  for 
further  illustration."  But  Kent,  C.  J.,  dissented,  saying:  "Icon- 
cur  in  the  general  doctrine  that  the  sudden  failure  of  the  wind 
was  the  act  of  God.  It  was  an  event  which  could  not  happen 
by  the  intervention  of  man  nor  be  prevented  by  human  prudence. 

decision  of  Lord  Mansfield  in  Forward  cases,  especially  in  their  application  to 

V.  Pittard,  they  were  used  in  the  sense  carriers,  was  first  introduced  by  that 

of  something  inevitable  in  the  course  decision  in  1785. 

of  nature,  and  that  the  narrower  signi-  '  6  Johns.  160. 
fication  claimed  for  them  in   modern 
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But  I  think  here  was  a  degree  of  negligence  imputable  to  the 
master,  in  sailing  so  near  the  shore  under  a  light,  variable  wind, 
that  a  failure  in  coming  about  would  cast  him  aground.  He 
ought  to  have  exercised  more  caution  and  guarded  against  such 
a  probable  event,  in  that  case,  as  the  want  of  wind  to  bring  his 
vessel  about.  A  common  carrier  is  only  to  be  excused  from  a 
loss  happening  in  spite  of  all  human  effort  and  sagacity." 

§  178.  Of  this  decision  it  has  been  said,  that  it  may  be  fair 
divinity,  and  that  upon  such  a  philosophical  theory  of  causation, 
everything  may  be  the  act  of  God;  but  that  it  is  the  most  extra- 
ordinary version  of  the  principle  on  which  a  common  carrier  is 
discharged  from  liability  that  the  books  contain,  and  that  upon 
the  authority  of  later  cases  it  may  be  confidently  pronounced  to 
be  wrong.*  But  if  a  sudden  gust  of  wind  is  the  act  of  God  when 
it  causes  the  loss,  as  was  held  by  Lord  Mansfield,*  it  would 
seem  too  plain  for  argument  that  its  sudden  cessation  was  due 
to  the  same  cause,  and  that  if  the  physical  effect  were  the  same, 
so  should  be  its  legal  effect,  aside  from  any  negligence  or  want 
of  precaution  on  the  part  of  the  carrier.  And  it  would  be  diffi- 
cult to  distinguish  the  difference  in  legal  effect  between  losses 
occurring  from  such  causes,  and  those  occasioned  by  the  freez- 
ing up  of  canals  and  rivers,  which  has  been  repeatedly  held  to  be 
the  act  of  God  which  wiU  exonerate  the  carrier  where  no  fault 
is  imputable  to  him.* 

§  179.  All  the  authorities  however  agree  that  the  act  of  God 
to  excuse  the  carrier  must  be  the  proximate  cause  of  the  loss;* 
for  the  very  definition  as  given  by  Lord  Mansfield  in  Forward 
V.  Pittard,  of  the  act  of  God  is,  that  it  is  something  in  opposition 
to  the  act  of  man.  This  is  illustrated  by  the  case  of  Smith  v. 
Shepherd,'  which  was  an  action  brought  against  the  defendant 
as  the  master  of  a  vessel,  and  it  appeared  that  at  the  entrance  of 
the  harbor  of  Hull  there  was  a  bank  on  which  vessels  used  to 
lie  in  safety,but  a  part  of  which  had  been  swept  away  by  a  great 

'  Am.  Notes  to  Coggs  v.  Bernard,  12  Conn.  410. 

Smith's  Ld.  Gas.  p.  317.  <  Hart  v.  Allen,  2  Watts,  114;  Ewart 

"Amies  v.  Stevens,  i  Strange,  128.  v.  Street,  2  Bailey,  157;  King  v.  Shep- 

'  Bowman  v.  Teall,  23  Wend.  306;  herd,  3  Story,  349;  Siordet  v.  Hall,  4 

Parsons  v.  Hardy,  14  id.  215;  Harris  v.  Bing.  607. 

Rand,  4  N.  H.  359;  Crosby  v.  Fitch,  ■•  Abbott  on  Shipping,  p.  383. 
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flood  some  time  before  the  misfortune  in  question,  so  that  it  had 
become  perfectly  steep  instead  of  shelving  towards  the  river  as 
formerly.  That  a  few  days  after  this  flood,  a  vessel  sunk  by 
getting  on  the  bank,  and  her  mast,  which  was  carried  away,  was 
suffered  to  float  in  the  river  tied  to  some  part  of  the  vessel,  and 
that  the  defendant,  upon  sailing  into  the  harbor,  struck  against 
the  mast,  which,  not  giving  way,  forced  the  defendant's  vessel 
towards  the  bank  where  she  struck  and  would  have  remained 
safe  had  the  bank  been  in  its  former  situation;  but  on  the  tide 
ebbing,  her  stern  sank  into  the  water  and  the  goods  on  board 
were  spoiled.  Proof  that  there  was  no  actual  negligence,  which 
was  offered  by  the  defendant, was  rejected  because,  it  was  ruled, 
the  act  of  God  which  could  excuse  the  defendant  must  be  im- 
mediate ;  but  this  was  too  remote.  By  which  we  are,  of  course, 
to  understand  that  other  agencies  than  those  which  could  prop- 
erly be  referred  to  the  act  of  God,  had  intervened  to  produce  the 
misfortune  and  were  to  be  considered  as  more  immediately  the 
cause  of  it. 

§  180.  The  case  of  Merritt  v.  Earle*  was,  in  its  ciixumstances, 
very  similar  to  that  of  Smith  v.  Shepherd.  The  steamer  was 
sunk  by  running  upon  the  mast  of  a  sloop  that  had  been  sunk  in 
a  squall  of  wind  a  day  or  two  previously;  and  although  the  sloop 
had  been  su-  by  the  violence  of  the  wind,  yet  that,  it  was  said, 
was  but  the  1  ^aiote  cause  of  the  loss  of  the  steamer.  It  was 
also  said  that  human  agency  had  intervened  in  the  case  by  plac- 
ing the  sloop  in  the  position  by  which  she  was  overtaken  by  the 
wind, and  it  was  accordingly  held  that  upon  both  grounds  the 
accident  did  not  come  within  the  meaning  of  the  term,  the  act  of 
God.  So  where  the  defendant's  vessel  was  sunk  by  being  driven 
against  a  concealed  anchor  in  the  river,  to  which  no  buoy  was 
attached,  it  was  held  by  Mansfield,  Buller  and  Ashurst,  JJ.,  that 
the  carrier  was  liable.^  And  it  may  be  said  that  there  is  a  uni- 
versal concurrence  of  authority  in  requiring  that,  to  bring  the 
case  within  the  exception  so  as  to  excuse  the  carrier,  there  must 
have  been  no  intervention  of  human  agency.* 

'29  N.  Y.  115;  S.  C.  31  Barb.  38.  Backhouse  v.  Sneed,  I  Murphy,  173; 

'Trent  Navigation  Co.  v.  Wood,  3  Ewart  v.  Street,  2  Bailey,  157;  McAr- 

E'sp.  127.  thur  V.  Sears,  21  Wend.  190.     In  the 

"Mershon  v.  Hobensack>  2  Zab.  372 ;  very  recent  case  of  Nugent  v.  Smith, 
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§  i8i.  And  whenever  the  carrier  is  placed  in  a  situation  in 
which  it  becomes  necessary  for  him  to  exercise  his  skill  or  judg- 
ment, no  matter  what  may  be  the  circumstances  of  danger  or 


L.  R.  I  Com.  Pleas  Div.  19,  Brett,  J., 
stated  the  rule  to  be  that  the  act  of 
God  to  excuse  the  carrier,  must  be 
some  iiTesistible  violence  or  convulsion 
of  nature  against  which  he  could  by 
no  possible  means  have  guarded  or  pre- 
served the  goods;  and  that  when  over- 
taken by  such  overwhelming  power,  it 
became  his  duty  to  use  every  possible 
means  to  avoid  the  loss  and  to  save  the 
goods.  This  however  was  held  by 
Blackburn,  C.  J.,  and  the  other  judges 
in  the  Court  of  Appeal,  to  have  been 
erroneous  in  requiring  too  much  of  the 
carrier  when  overtaken  by  the  danger; 
and  upon  the  subject  of  what  was 
meant  by  the  term  "  the  act  of  God," 
the,  learned  chief  justice  said:  "It  is 
obvious  as  was  pointed  out  by  Lord 
Mansfield  in  Forward  v.  Pittard,  1  T. 
R.  27,  that  all  causes  of  inevitable  acci- 
dent (casus  fortuitus)  may  be  divided 
into  two  classes  —  those  which  are  oc- 
casioned by  the  elementary  forces  of 


The  rain  which  fertilizes  the  earth  and 
the  wind  which  enables  the  ship  to 
navigate  the  ocean  are  as  much  within 
the  term  "  act  of  God  "  as  the  rainfall 
which  causes  a  river  to  burst  its  banks 
and  carry  destruction  over  a  whole  dis- 
trict, or  the  cyclone  that  drives  a  ship 
against  a  rock  and  sends  it  to  the  bot- 
tom. Yet  the  carrier  who  by  the  rule 
is  entitled  to  protection  in  the  latter 
case  would  clearly  not  be  able  to  claim 
it  in  case  of  damage  occurring  in  the 
former.  For  here  another  principle 
comes  into  play.  The  carrier  is  bound 
to  do  his  utmost  to  protect  the  good^ 
committed  to  his  charge  from  loss  or 
damage,  and  if  he  fails  herein  he  be- 
comes liable  from  the  nature  of  his 
contract.  In  the  one  case  he  can  pro- 
tect the  goods  by  the  proper  care;  in 
the  other,  it  is  beyond  his  power  to  do 
so.  If  by  his  default  in  omitting  to 
take  the  necessary  care,  loss  or  damage 
ensues,  he  remains  responsible,  though 


nature  unconnected  with  the  agency  of  the  so-called  "  act  of  God  "may  have 
man  or  other  cause,  and  those  which  been  the  immediate  cause  of  the  mis- 
have  their  origin  either  in  whole  or  in  chief.  If  the  ship  is  unseaworthy  and 
part  in  the  agency  of  man,  whether  in  hence  perishes  from  the  storm  which 
actsof  commission  or  omission,  of  non-  it  otherwise  would  have  weathered ;  if 
feasance  or  misfeasance,  or  in  any  other  the  carrier  by  undue  deviation  or  delay 
cause  independent  of  the  agency  of  exposes  himself  to  the  danger  which 
natural  forces.  It  is  ob^'ious  that  it  he  otherwise  would  have  avoided ;  or 
would  be  altogether  incongruous  to  ap-  if  by  his  rashness  he  unnecessarily  en- 
ply  the  term  "act  of  God"  to  the  latter  counters  it,  as  by  putting  to  sea  in  a 
class  of  inevitable  accident.  It  is  raging  storm,  the  loss  cannot  be  said  to 
equally  clear  that  storm  and  tempest  be  due  to  the  act  of  God  alone,  and  the 
belong  to  the  class  to  which  the  term  carrier  cannot  have  the  benefit  of  the 


"act  of  God"  is  properly  applicable. 
On  the  other  hand,  it  must  be  admitted 
that  it  is  not  because  an  accident  is  oc- 
casioned by  the  agency  of  nature  and 
therefore  by  what  may  be  termed  the 
"  act  of  God,"  that  it  necessarily  follows 
that  the  carrier  is  entitled  to  im.nunity. 


exception.  This  being  granted  the 
question  arises  as  to  the  degree  of  care 
which  is  required  of  him  to  protect  him 
from  liability  in  respect  of  loss  arising 
from  the  act  of  God."  And  the  rule 
upon  this  question  was  then  stated  by 
him  as  will  be  found,  post,  §  203. 
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difficulty,  he  takes  the  risk  of  their  proper  exercise ;  and  if  there 
be  a  way  or  the  means  of  escape,  and  he,  by  losing  his  presence 
of  mind  or  by  mistaking  one  object  for  another,  is  thereby  mis- 
led, or  shows  a  want  of  the  necessary  skill  and  judgment  whereby 
a  loss  occurs,  he  is  responsible.  In  McArthur  v.  Sears,^  which 
is  an  exceedingly  instructive  case  upon  this  subject,  the  vessel 
approached  the  harbor  of  Erie  at  night,  in  hazy  and  snowy 
weather,  which  made  it  difficult  to  see  the  beacon  light  by  which 
it  should  have  been  guided.  Another  light  close  by  was  also 
visible  which  the  master  mistook  for  the  beacon  light,  on  account 
of  which  the  vessel  was  turned  from  its  proper  course  and  struck 
upon  a  shoal,  which  made  it  necessary  to  throw  the  goods  over- 
board. It  was  proven  that  the  master  was  one  of  the  most  com- 
petent masters  of  steamboats  on  the  lake,  and  that  the  most  pru- 
dent master  might  have  run  his  boat  ashore  under  the  circum- 
stances. Cowen,  J.,  in  giving  the  judgment  of  the  court  said : 
"  I  have  sought  in  vain  for  any  case  to  excuse  the  loss  of  the 
carrier,  where  it  arises  from  human  action  or  neglect,  or  any  com- 
bination of  such  action  or  neglect,  except  force  exerted  by  a  pub- 
lic enemy.  No  matter  what  degree  of  prtidence  may  be  exer- 
cised by  the  carrier  and  his  servants,  although  the  delusion  by 
which  it  is  baffled  or  the  force  by  which  it  is  overcome  be  inev- 
itable, yet  if  it  be  the  result  "of  human  means,  the  carrier  is  respon- 
sible. *  *  *  I  believe  it  is  matter  of  history  that  inhabitants 
of  remote  coasts,  accustomed  to  plunder  wrecked  vessels,  have 
sometimes  resorted  to  the  expedient  of  luring  benighted  mariners 
by  false  lights  to  a  rocky  shore.  Even  such  a  harrowing  com- 
bination of  fraud  and  robbery  would  form  no  excuse.  *  *  * 
The  difficulty  returns  therefore;  if  we  receive  the  immediate 
agency  of  third  persons  in  any  shape,  we  open  the  very  door  for 
collusion  which  has  denied  an  excuse  by  reason  of  theft,  robbery 
and  fire." 

§  182.  Loss  BY  FIRE,  EXPLOSION  OR  COLLISION.  Loss  by  fire, 
unless  it  be  caused  by  lightning,  does  not  come  within  the  excep- 
tion because  it  can  originate  in  no  other  way  so  as  to  be  fairly 
called  the  act  of  God.  This  was  decided  by  Lord  Mansfield  in 
the  case  Forward  v.  Pittard,'  in  a  case  of  great  hardship  to  the 

'21  Wend.  180.  "iT.  R.  33. 
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carrier.  A  wagoner  had  received  the  goods  for  carriage  upon 
his  Ayagon  and  had  placed  it,  securely  as  he  thought,  under 
shelter,  until  the  time  should  arrive  for  his  departure  with  it, 
In  the  mean  time,  a  fire  originated  at  a  considerable  distance 
from  it,  but  spread  so  rapidly  that  before  the  wagon  could  be 
removed,  it  was  reached  by  the  flames  and  burned.  In  giving 
judgment  in  the  case  Lord  Mansfield  said:  "The  question  is 
whether  the  common  carrier  is  liable  in  this  case  of  fire.  It  ap- 
pears from  all  the  cases  for  a  hundred  years  back  that  there  are 
events  for  which  the  carrier  ,is  liable  independent  of  his  contract. 
By  the  nature  of  his  contract  he  is  liable  for  all  due  care  and  dil- 
igence, and  for  any  negligence  he  is  suable  on  his  contract. 
But  there  is  a  further  degree  of  responsibility  by  the  custom  of 
the  realm,  that  is,  by  the  common  law;  a  carrier  is  in  the  nature 
of  an  insurer.  *  *  *  In  this  case  it  does  not  appear  but  that 
the  fire  arose  from  the  act  of  some  man  or  other.  It  certainly 
did  arise  from  the  act  of  man,  for  it  is  expressly  stated  not  to 
have  happened  by  lightning.  The  carrier  therefore  in  this  case 
is  liable  for  inevitable  accident."  ^ 

§  183.  In  Miller  v.  Steam  Navigation  Company,*  the  carrier 
had  deposited  the  goods  upon  a  float  or  floating  warehouse  for 
further  transportation  by  another  carrier.  A  fire  broke  out  a 
quarter  of  a  mile  distant  and  very  soon  afterwards  a  gale  of  wind 
suddenly  sprung  up  and  blew  the  fire  in  the  direction  of  the  float, 
which,  in  a  few  minutes,  it  reached,  and  the  goods  were  consumed 
by  it.  There  was  no  evidence  to  show  how  the  fire  originated. 
It  was  therefore  presumed  to  have  arisen  from  some  acf  of  nan 
and  the  carrier  was  held  liable.' 

§  184.  The  same  rule  as  to  the  carrier's  liability  for  losses  by 
fire  applies  as  well  in  cases  of  vessels  or  other  vehicles  propelled 
by  steam  as  in  other  cases,  although  it  has  been  argued  that  in- 
asmuch as  the  use  of  fire  is  required  to  impel  them,the  same  rule 

'  Hibler  v,  McCartney,  31  Ala.  502;  » 10  N.  Y.  431;  S.  C.  13  Barb.  361. 

Mershon   v.  Hobensack,  2   Zab.  372;  'See  also  Niblo  t;. Binse,44  Barb.54; 

Gilmore  w.  Carman,  1  Sm.  &  M.  279;  Moore  t;.  Railroad,  3  Mich.  23;  Cox  r. 

HolUster  v.  Nowlen,   19  Wend.   234;  Peterson,  30  Ala.  60S;    Chevallier ». 

Condict  w. Railway,  54  N.Y. 500;  Am.  Straham,  2  Tex.  115;  Hyde  v.  Trent 

Trans.  Co.  v.  Moore,  5  Mich.  368 ;  York  etc.  Nav.  Co.  S  T.  R.  389. 
Company  v.  The  Railroad,  3  Wall.  107. 
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should  not  be  applied  to  them  as  to  vessels  which  sail  by  the 
wind,  and  that  the  carrier  by  steam  vessels  should  no  more  be 
held  liable  for  accidents  by  fire  by  vi^hich  his  vessel  and  the 
goods  he  carries  may  be  consumed,  than  for  the  destruction 
occasioned  by  a  tempest.  But  this  argument  seems  to  have  had 
no  weight  with  the  courts,  and  it  has  been  often  decided  that  the 
fact  that  the  carrier  employs  the  agency  of  steam  upon  his  ves- 
sel will  furnish  him  with  no  excuse  for  losses  by  fire,  and  that, 
unless  he  has  protected  himself  by  his  contract,  his  liability  will 
be  the  same  for  such  losses  as  that  of  the  carrier  by  any  other 
mode.'  N.or  will  the  explosion  of  a  boiler  any  more  than  a  fire, 
be  regarded  as  an  act  of  God  which  will  excuse  him.^  Nor  can 
a  collision  be  claimed  as  the  act  of  God;  for  no  collision  upon 
land  can  take  place  without  the  direct  intervention  of  man  and  if 
happening  between  vessels  at  sea  in  a  tempest  which  made  it  in- 
evitable, the  tempest  would  be  the  vis  major  and  not  the  col- 
lision.* 


'  Patton  V.  Magrath,  21  Dudley,  159; 
Swindler  v.  Hilliard,  2  Rich.  286;  Sin- 
gleton V.  Hilliard,  i  Strob.  203;  New 
Jersey  S.  N.  Co.  v.  Mel-chants'  Bank, 
6  How.  344;  Hale  v.  The  N.  J.  S.  N. 
Co.  15  Conn.  539;  Garrison  v.  The 
Memphis  Ins.  Co.  19  How.  312;  The 
Northern  Eelle,  9  Wall.  526;  Caldwell 
V.  The  N.  J.  S.  B.  Co.  56  Barb.  425. 

=  Bulkley  v.  The  Naumkeag  S.  C. 
Co.  24  How.  386;  S.  C.  nom.  The 
Bark  Edwin,  i  Sprague's  Dec.  477; 
The  Mohawk,  8  Wall.  153;  Caldwell  v. 
The  N.  J.  S.  B.  Co.  supra. 

*A  loss  by  collision  could  not,  at 
least  according  to  the  authdrities  which 
give  the  narrower  meaning  to  the  terms 
"the  acts  of  God,"  excuse  the  carrier, 
because  such  an  accident  is  always 
caused  by  the  instrumentality  of  man 
except  perhaps  when  unavoidably  hap- 
pening in  a  storm  at  sea,  when  the  loss 
would  be  attributed  to  the  storm  as  the 
vis  major  and  thus  come  within  the  ex- 
ception, -as  in ,  Amies  v.  Stevens,  i 
Strange,  128,  where  the    hoy,   being 


driven  by  a  gust  of  wind  against  the 
pier  of  a  bridge  and  thereby  sunk,  the 
loss  was  attributed  to  the  gust  of  wind 
and  not  to  the  obstruction  which  was 
the  work  of  man,  and  the  carrier  was 
therefore  excused.  But  a  case  of  that 
kind  could  scarcely  occur  in  river  navi- 
gation and  it  has  been  held  that  collis- 
ions occurring  upon  them  cannot  be 
called  the  acts  ot  God.  Mershon  v, 
Hobensack,  2  Zab.  372 ;  Plaisted  -u. 
The  Navigation  Company,  27  Me.  133. 
This  seems  however  not  to  have  been 
the  opinion  of  Lowrie,  C.  J.,  who  took 
occasion  in  Hays  v.  Kennedy,  41  Pe.nn. 
St.  378,  to  examine  the  question  al- 
though the  case  did  not  require  him  to 
decide  it.  The  case  was  the  ordinary 
one  of  two  steamboats  going  in  oppo- 
site directions  on  the  Ohio  river,  and 
coming  into  collision  as  it  appeared  en- 
tirely by  the  fault  of  one  of  them.  The 
decision  turned  upon  a  special  excep- 
tion in  the  bill  of  lading  of  the  dangers 
of  navigation;  but  the  learned  judge 
expressed  the  opinion  that  had  it  been, 
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§  185.  Loss  BY  SUDDEN  INUNDATION,  An  Unexpected  freshet, 
flood  or  inundation,  where  it  occasioned  the  loss  without  any- 
contributory  negligence  on  the  part  of  the  carrier,  has  been  held 
to  be  within  the  exception  and  to  excuse  -him.  Nor  is  he  re- 
quired to  foresee  or  to  provide  against  an  unprecedented  occur- 
rence like  that  of  a  flood  such  as  had  never  been  known  before 
to  occui-  in  the  particular  river  or  locality.  In  Nashville  etc.  R. 
R.  V.  David,*  it  was  shown  that  such  an  unprecedented  flood  had 
occurred  at  Chattanooga  on  the  Tennessee  river,  the  water 
having  risen  some  fifteen  feet  above  what  was  known  as  the 
highest  water-mark  at  the  locality  made  by  previous  overflows 
or  freshets  in  the  river.  It  was  also  shown  that  the  road  and  its 
depot  were  located  on  ground  higher  than  this  high  water-mark. 
The  goods  reached  Chattanooga  before  the  water  had  become 
so  high  as  to  interfere  with  travel  on  the  road;  but  before  they 
could  be  forwarded  from  that  place,  it  rose  above  the  track  and 
at  last  submerged  the  track  of  the  road  and  its  depot  some  ten 
or  twelve  feet,  whereby  the  goods  were  injured.  It  was  held 
that  under  these  circumstances,  if  it  also  appeared  that  the  agents 
of  the  road  had  used  such  diligence  as  prudent,  skillful  men  en- 
gaged in  that  kind  of  business  might  fairly  be  expected  to  use 
under  the  like  circumstances  to  protect  and  secure  the  property 
confided  to  their  care,the  carrier  ought  to  be  excused.*  And  in 
Read  v.  Spaulding,'  where  it  appeared  also  that  the  damage  to 
the  goods  had  been  caused  by  an  extraordinary  rise  in  the  Hudson 
river,  it  was  conceded  without  argument  and  stated  as  xmques- 
tionable  law,  that  such  an  occurrence  would  excuse  the  carrier 
as  the  act  of  God,  if  it  could  be  shown  that  no  fault  or  negligence 
could  be  imputed  to  him  which  had  contributed  to  the  loss.^ 


necessary  to  put  the  defense  of  the  car-  priety  be  referred  to  the  act  of  God. 

rier  not  in  fault  upon  the  exception  of  ^  6  Heisk.  261. 

the  act  of  God,  the  circumstances  would  '  And  see  other  cases  growing  out  of 

have  made  a  case  for  its  application,  the  same  occurrence,  in  which  the  de- 

This  it  is  believed  however,  would  be  cision  was  to  the  same  effect     Nash= 

giving  greater  extension  to  the  term  ville  etc.  R.  R.  v.  King,  6  Heisk.  269; 

than  is  authorized  by  any  of  the  decided  Nashville  etc.  R.  R.  v.  Jackson,  id.  271 ; 

cases.   As  to  land  carriage,  no  case  it  is  Railroad  Co.  v.  Reeves,  10  Wall.  176. 

imagined  could  ever  occur  in  which  the  '  30  N.  Y.  630. 

collision  could  with  any  sort  of  pro-  *  And  see  Wallace  v.  Clayton,  42  Ga. 
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§  186.  But  if  the  goods  are  exposed  to  such  dangers  by 

THE   negligence   OF  THE   CARRIER,  HE  WILL  BE  LIABLE.      It  is 

to  be  understood  however  that  an  act  of  God  will  not  under  all 
circumstances  excuse  the  carrier  or  enable  him  to  escape  liability 
for  the  loss.  He  is  under  all  circumstances  bound  to  due  care: 
and  diligence;  and  if  the  act  of  God  which  he  alleges  as  his  de- 
fense would  not  have  occurred  but  for  some  careless  or  incau- 
tious conduct  on  his  part,  he  will  not  be  relieved.  He  is  bound 
to  exercise  a  reasonable  amount  of  forethought  and  prudence  in 
the  execution  of  his  trust, and  if,  being  the  master  of  a  ship  for 
instance,  he  ventures  to  sea  from  a  harbor  of  safety  when  the 
storm  threatens  and  when  aU  nautical  experience  should  have 
warned  him  of  the  danger,  and  the  ship  be  lost  in  the  tempest 
whith  follows,  though  it  be  by  the  act  of  God,  he  or  the  owners , 
of  the  ship  must  bear  the  loss.  And  it  may  be  stated  generally 
that  whenever  he  goes  to  meet  danger  in  spite  of  the  warning  of 
the  elements,  or  with  a  blind  confidence  that  he  will  be  able  to 
encounter  it  with  safety,  whether  it  be  upon  the  sea  or  upon  the 
land,  he  brings  the  loss  upon  himself,  and  it  will  not  avail  him 
that  the  immediate  cause  of  it  was  the  act  of  God. 

§187.  In  The  Charleston,  etc.,  S.  B.  Co.  v.  Bason,^  where 
goods  were  laden  upon  a  steamboat  which  grounded  from  the 
reflux  of  the  tide,  in  consequence  of  which  she  fell  over  and  the 
water  rose  into  her  cabin  and  injured  goods  belonging  to  the 
plaintiff,  the  owners  of  the  vessel  were  held  liable  for  the  loss, 
because  it  was  held  that  the  master  of  the  vessel  was  guilty  of 
negligence  in  not  selecting  a  proper  place  for  the  grounding  of 
the  vessel,  or  in  not  removing  the  goods  when  he  saw  that  the 
coming  of  the  water  into  the  cabin  was  inevitable  under  the  cir- 
cumstances in  which  the  vessel  was  placed.  He  was  therefore 
liable  for  two  reasons;  first,  because  of  his  negligence  in  bring- 
ing the  vessel  into  an  improper  place  when  the  danger  should 
have  been  seen ;  and  secondly,  because,  when  the  grounding  had 
occurred  he  did  not  use  the  proper  diligence  to  save  the  goods. 

§  188.  So  in  Campbell  v.  Morse,^  the  carrier  undertook  to 
cross  a  stream  between  sundown  and  dark,  immediately*  after  a 

443;  Morrison  v.  Davis,  20  Penn.  St.  '  i  Harper,  262. 

171 !  Denny  v.  Railroad,  13  Gray,  481.  '  i  id.  468. 
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rain,  and  the  wheels  of  his  wagon  stuck  fast,  and  he  was  unable 
to  extricate  it  before  the  stream  rose  so  as  to  submerge  the  body 
of  his  wagon  and  damage  the  goods.  He  relied  for  his  defense 
upon  the  nature  and  circumstances  of  the  misfortune  as  an  ex- 
cuse, and  although  it  was  proven  that  the  rise  was  more  sudden 
and  higher  than  any  that  had  been  known  to  take  place  in  the 
stream  for  forty  years,  the  court  held  that  it  was  manifest  that 
had  he  gone  through  the  ford  without  being  stopped,  the  acci- 
dent would  not  have  occurred.  In  attempting  to  cross  the  stream 
under  the  circumstances,  he  took  upon  himself  the  risk  of  its  sud- 
den rise  and  the  consequences. 

§  189.  So  IF  HIS  VESSEL  BE  UNSEA WORTHY.  So  if  the  Carrier 
by  water  start  upon  his  voyage  in  a  vessel  which  is  not  seaworthy, 
and  a  loss  occur  by  reason  of  any  of  those  accidents  or  occur- 
rences which  are  understood  as  the  acts  of  God,  he  must  answer 
for  the  loss  if  it  appear  that  it  would  not  have  happened  had  his 
vessel  been  staunch  and  seaworthy.  In  Bell  v.  Reed,^  it  was 
held  that  the  loss  must  be  borne  in  such  a  case  by  the  carrier. 

§  190.      Or  if  HE  DEVIATE  FROM  THE  USUAL  COURSE.     So  if  the 

carrier  deviate  without  necessity  from  the  regular  and  usual  course, 
he  will  be  held  responsible  for  any  loss  which  may  occur, whether 
by  the  act  of  God  or  frccm  any  other  cause.  And  it  will  not  be 
competent  for  him  to  show  that  had  he  gone  the  usual  and  cus- 
tomary route,  he  would  in  all  probability  have  encountered  the 
same  danger  with  the  same  consequences.  Nor  will  it  avail  him 
that  had  he  done  so,  the  same  misfortune  would  beyond  a  rea- 
sonable doubt,  have  overtaken  him.  Having  been  guilty  of  an  in- 
excusable fault  in  the  commencement  of  his  undertaking  he  takes 
the  risk  of  all  the  consequences  to  its  end,  and  ^he  law  will  not 
permit  him  to  say,  when  the  loss  happens,  that  the  chances  were 
that  it  would  have  happened  in  the  same  way  and  from  the  same 
cause,  had  he  done  his  duty.'  And  if  there  be  two  routes,  one  of 
which  is  more  dangerous  than  the  other,  which  is  known  to  the 
carrier,  if  he  take  the  unsafe  or  dangerous  route  instead  of  the 
safer  one,  he  takes,  the  risk  of  loss  by  so  doing.' 

§  191.     The  leading  case  upon  the  subject  of  deviation  is  that 

'  4  Binnej,  127.  Powers  v.  Davenport,  7  Blackf  497. 

•Crosby   v.    Fitch,   12   Conn.  410;        » Express  Co.  r.  Kount«,  8  Wall.  342. 
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of  Davis  V.  Garrett,*  in  which  the  plaintiff  shipped  by  the  defend- 
ant's vessel  a  quantity  of  lime,  which,  as  it  was  alleged,  was  lost 
by  a  deviation  by  the  master  of  the  vessel  from  the  usual  and 
customary  course  between  the  point  of  shipment  and  the  place  of 
destination ;  to  which  the  defense  interposed  was  that  the  devia- 
tion by  the  master  was  not  a  cause  of  the  loss  sufficiently  proxi- 
mate to  entitle  the  plaintiff  to  recover,  inasmuch  as  the  loss  might 
have  been  occasioned  by  the  same  tempest  if  the  vessel  had  pro- 
ceeded in  her  direct  course ;  but  it  was  answered  that  no  wrong- 
doer could  be  allowed  to  apportion  or  qualify  his  own  wrong ; 
and  that  as  a  loss  had  actually  happened  whilst  his  wrongful  act 
was  in  operation  and  force,  and  which  was  attributable  to  his 
wrongful  act,  he  could  not  set  up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss  if  his  wrongful  act  had  never  been  done,'* 

'6Bing.  716.  barge;  for  it  is  obvious  that  the  legal 

^Tindal,  C.J.  "  There  are  two  ppints  consequences  must  be  the  same  whether 

for  the  determination  of  the  court  upon  the  loss  was  immediately,  by  the  sink- 

this  rule :  the  first,  whether  the  damage  ing  of  the  barge  at  once  bj  a  heavy  sea 

sustained  by  the  plaintiff  was  so  proxi-  when  she  was  out  of  her  direct  and 

mate  to  the  wrongful  act  of  the  defend-  usual  course,  or  whether  it  happened  at 

ant  as  to  form  the  subject  of  an  action ;  the  same  place  not  in  consequence  of 

and  secondly,  whether  the  declaration  an  immediate  death's  wound,  but  by  a 

is  sufficient  to  support  the  judgment  of  connected  chain  of  causes  producing 

the  court  for  the  plaintiff.  the  same  ultimate  event.     It  is  only  a 

"As  to  the  first  point,  it  appeared  upon  variation  in  the  precise  mode  by  which 

the  evidence  that  the  master  of  the  de-  the  vessel  was  destroyed,  which  varia- 

fendant's  barge  had  deviated  from  the  tion  will  necessarily  occur  in  each  indi- 

usual  and    customary    course   of   the  vidual  case. 

voyage  mentioned   in  the  ,  declaration  "  But  the  objection  taken  is  that  there 

without  any  justifiable  cause;  and  that  is  no  natural  or  necessary  connection 

afterwards  and  whilst  such  barge  was  between  the  wrong  of  the  master  in 

out  of  her  course,  in  consequence  of  taking  the  barge  out  of  its  proper  course 

stormy  and  tempestuous  weather,  the  and  the  loss  itself;  for  that  the  same 

sea  communicated  with  the  lime,  which  loss  might  have  been  occasioned  by  the 

thereby  became  heated,  and  the  barge  very  same  tempest  if  the  barge   had 

caught  fire,'  and  the  master  was  com-  proceeded  in  her  direct  course, 

pelled  for  the  preservation  of  himself  "  But  if  this  argument  were  to  prevail, 

and  the  crew  to  run  the  barge  on  shore,  the  deviation  of  the  master,  which  is 

where  both  the  lime  and  the  barge  were  undoubtedly  a  ground  of  action  against 

entirely  lost     Now  the  first  objection  the  owner,  would  never  or  only  under 

on  the  part  of  the   defendant   is   not  very  peculiar  circumstances,  entitle  the 

rested,  as  indeed  it  could  not  be  rested,  plaintiff  to  recover.    For  if  a  ship  is 

on  the  particular  circumstances  which  captured  in  the  course  of  deviation,  no 

accompanied   the   destruction  of  the  one  can  be  certain  that  the  might  not 
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§  192.  'And  in  Williams  v.  Grant,*  Gould,  J.,  in  discussing  this 
subject,  said:  "It  is  a  condition  precedent  to  the  exoneration  of 
carriers  that  they  should  have  been  in  no  default;  or  in  other 
words,  that  the  goods  of  the  bailor  should  not  have  been  exposed 
to  the  peril  or  accident  vi^hich  occasioned  the  loss,  by  their  mis- 
conduct, neglect  or  ignorance.  For  though  the  immediate  or 
proximate  cause  of  loss,  in  any  given  instance,  may  have  been 
what  is  termed  the  act  of  God  or  inevitable  accident,  yet  if  the 
carrier  unnecessarily  exposes  the  property  to  such  accident  by 
any  culpable  act  or  omission  of  his  own,  he  is  not  excused."  And 
accordingly  in  the  case  of  the  Delaware,^  where  the  master  of 
the  vessel  had  stowed  the  goods  on  deck  when  it  was  his  duty 
to  stow  them  under  deck,  and  the  goods  had  to  be  jettisoned  in 
a  storm  in  consequence  of  such  stowage,  it  was  held  that  the 
vessel  should  bear  the  whole  loss,  and  could  not  demand  contri- 
bution of  its  freighters  although  the  jettison  was  made  necessary 
by  a  storm. 

§  193.    Where  the  loss  would  not  have  occurred  but 

FOR   THE   carrier's   UNREASONABLE   DELAY.      But   SUppOSe   the 

carrier  delays  an  unreasonable  time  on  his  journey,  and  it  is  shown 
that  but  for  such  unreasonable  delay,  he  would  have  been  able 
to  deposit  the  goods  in  safety,  or  to  deliver  them  to  the  next  suc- 
ceeding carrier  by  whom  they  would  have  been  carried  beyond 

have  been  captured  if  in  her  proper  ,  "But  we  think  the  real  answer  to  the 
course.  And  yet  in  Parker  v.  James,  objection  is  that  no  -WTongdoer  can  be 
4  Camp.  112,  where  the  ship  was  cap-  allowed  to  apportion  or  qualify  his  own 
tured  whilst  in  the  act  of  deviation,  no  wrong;  and  that  as  a  loss  has  actually 
such  ground  of  defense  was  even  sug-  happened  whilst  his  VTongful  act  was  in 
gested.  Or  again,  if  the  ship  strikes  operation  and  force,  and  which  is  attrib- 
against  a  rock  or  perishes  by  storm  in  utable  to  his  wrongful  act,  he  cannot 
the  one  course,  no  one  can  predicate  set  up  as  an  answer  to  the  action  the 
that  she  might  not  equally  have  struck  bare  possibility  of  a  loss  if  his  w.  ongful 
upon  another  rock  or  met  with  the  act  had  never  been  done.  It  might  ad- 
same  or  another  storm  if  pursuing  her  mit  of  a  differentconstruction  if  he  could 
right  and  ordinary  voyage.  show,  not  only  that  the  same  loss  might 
"The  same  answer  might  be  attempt-  have  happened,  but  that  it  ?«»s^  have 
ed  to  an  action  against  a  defendant  who  happened  if  the  act  complained  of  had 
had,  by  mistake,  forwarded  a  parcel  by  not  been  done ;  but  there  is  no  evidence 
the  wrong  conveyance  and  a  loss  had  to  that  extent  in  the  present  case." 
thereby  ensued ;  and  yet  the  defendant  1  i  Conn.  4S7. 
in  that  case  would  undoubtedly  be  liable.        "  14.  Wall.  579. 
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the  reach  of  the  danger  which  has  occasioned  their  loss,  shall  the 
carrier  be  held  liable  under  such  circumstances  for  the  loss  of  the 
goods  as  the  consequence  of  his  delay?  Different  views  of  this 
question  have  been  taken  by  some  of  the  American  courts.  In 
Morrison  v.  Davis,'  goods  which  were  being  carried  on  a  canal 
boat  were  injured  by  the  wrecking  of  the  boat  by  an  extrao;:- 
dinary  fiood,and  it  was  held,  that  this  being  an  act  of  God  which 
would  excuse  him  if  he  were  not  in  fault,  the  rule  was  not  changed 
by  reason  of  the  fact  that  one  of  the  horses  attached  to  the  boat 
was  lame,  and  that  such  delay  was  thereby  caused  that  the  boat 
did  not  sooner  pass  the  place  where  the  accident  occurred,  be- 
yond which  it  would  have  been  safe.  In  other  words,  the  fact 
was  that  but  for  this  delay  the  goods  would  have  been  put  beyond 
danger  and  would  not  have  been  lost.  It  was  held  that  carriers 
being  answerable  for  the  ordinary  and  proximate  consequences 
of  their  negligence  and  not  for  those  which  are  remote  and  ex- 
traordinary, and  the  flood  and  not  the  delay  in  this  case  being 
the  proximate  cause,  the  case  came  within  the  exception  of  the 
acts  of  God. 

§  194.  In  Denny  v.  The  N.  Y.  Central  Railroad,^  the  goods 
were  carried  to  the  end  of  its  route  by  the  railway  company,  and 
while  they  were  in  its  warehouse  there  awaiting  delivery  to  an- 
other carrier,  they  were  injured  by  a  flood  in  the  Hudson  river. 
It  was  found  that  the  company  had  been  negligent  in  delaying 
the  transportation  of  the  goods,  and  that  the  goods  would  not  have 
been  exposed  to  the  cause  of  the  damage  had  they  arrived  by 
the  defendant's  road  as  soon  as  they  should  have  done,  because 
in  that  event  they  would  have  been  carried  forward  by  the  con- 
necting carrier  in  time  to  avoid  the  flood.  It  was  contended  that 
as  the  damage  was  the  direct  consequence  of  the  delay  in  the 
transportation,  the  company  should  be  held  liable  for  the  loss ; 
but  it  was  held  that  the  flood  which  was  the  act  of  God  being 
the  proximate  and  the  delay  of  the  company  only  the  remote 
cause  of  the  loss,  it  should  be  excused.^ 

'  20  Penn.  St.  171.  Mass.  304,  ia  which  the  carrier  was 

■    '  13  Gray,  481.  protected  from  liability  for  loss  by  fire 

'  This  case  was  subsequently  ap-  by  its  contract,  which  protection,  how- 
proved  and 'followed  by  the  same  court  ever,  it  was  contended  it  had  forfeited 
in  Hoadley  w.  The  Northern  T.  Co.  IIS  by  its  delay  in  removing  the  goods. 
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§  195.  These  cases  were  cited  and  approved  by  the  supreme 
court  of  the  United  States  in  the  case  of  the  Railroad  v.  Reeves,* 
where  the  carrier  also  relied  upon  the  fact  that  the  goods  were 
injured  by  an  extraordinary  overflow.  This  was  in  turn  met  by 
a  charge  of  negligence  on  the  part  of  the  carrier  in  not  forward- 
ing the  goods  beyond  the  point  of  danger  as  soon  as  it  had 
agreed  to  do  or  as  soon  as  its  duty  required  it  to  do  under  the 
circumstances  of  threatened  danger.  But  the  principle  upon 
which  the  foregoing  cases  were  decided  was  approved  by  the 
court,  and  as  it  was  at  variance  with  the  general  ground  work  of 
the  charge  of  the  court  below,  under  which  the  jury  had  found 
a. verdict  for  the  plaintiff,  the  case  was  reversed  and  remanded. 
It  was  further  held  that  even  if  the  railroad  company  had  com- 
tracted  with  the  plaintiff  to  start  with  his  goods  the  evening  be- 
fore the  occurrence,  which  would  have  taken  them  beyond  its 
influence,  and  which  the  plaintiff"  undertook  to  prove  it  had  agreed 
to  do,  it  would  still  not  be  liable  for  the  loss,  because  the  failure 
to  comply  with  such  a  contract  would  have  been  only  the  remote 
and  not  the  proximate  c^use  of  the  loss.  And  these  cases  were 
also  approved  and  followed  in  Daniels  v.  Ballantine,^  where  the 
facts  were  that  the  defendants  having  undertaken  to  tow  a  barge 
from  one  point  on  Lake  Erie  to  another,  after  having  com- 
menced the  towage,  stopped  unnecessarily,  as  was  alleged,  for 
three  days  during  which  the  weather  was  fair,  and  at  the  end  of  , 
that  time  resumed  their  trip  with  the  barge  and  were  overtaken 
by  a  storm,  in  which  it  was  lost.  It  was  held  that  though  if  they 
had  not  stopped  on  the  way  the  barge  would  have  been  taken 
through  safely,  yet,  upon  the  principle  of  the  foregoing  cases. 

But  this  contention  was  not  sustained  which  follow  any  wi-ong  are  only  such 
by  the  court  which  went  on  to  say  that  as,  according  to  common  experience 
"  in  cases  of  this  description,  the  injury  and  the  usual  course  of  events,  might 
complained  of  must  be  shown  to  be  the  reasonably  be  anticipated.  The  defend- 
direct  consequence  of  the  defendant's  ant's  liability  extends  only  to  natural 
negligence.  This,  it  was  said,  is  the  and  probable  consequences.  »  *  * 
only  practical  rule  which  can  be  adopted  It  is  the  same  whether  it  arises  from 
by  the  courts  in  the  administration  of  the  common  law,  is  secured  by  special 
justice.  It  is  not  enough  that  the  act  contract,  or  results  from  the  changed 
charged  may  constitute  one  of  a  series  responsibility  which  takes  place  when 
of  anteced::nt  events  without  which,  as  the  carrier  becomes  a  waVehouseman.'' 
the  result  proves,  the  damage  would  '  10  Wall.  176. 
not  have  happened.  The  legal  damages  '  23  Ohio  St.  533. 
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the  defendants  could  not  be  held  liable.  Their  reasoning  was 
also  expressly  approved  by  the  supreme  court  of  Michigan  in 
the  case  of  The  Railroad  v.  Burrows,^  in  which  there  was  a  delay 
beyond  the  ordinary  time  in  the  transportation  of  a  car-load  of 
apples,  caused  by  the  injury  done  to  the  track  of  the  road  by  the 
Chicago  fire,  the  great  accumulation  of  freight  occasioned  thereby 
and  the  imperative  necessity  for  the  transportation  of  relief  goods 
in  preference  to  other  freight  by  the  road,  in  consequence  of 
which  delay  the  apples  were  frozen.  It  was  held  that  the  delay 
under  these  circumstances  was  excusable,  but  that  even  if  it  had 
not  been  it  could  not  have  been  considered  as  the  natural  and 
proximate  cause  of  the  loss,  and  that  therefore  the  carrier  would 
not  have  been  liable  if  no  such  reasons  for  the  delay  had  existed. 

§  196.  Other  courts  have  however  expressly  disapproved  these 
cases  and  have  declined  to  follow  them.  In  Michaels  v.  The 
Railroad,^  the  facts  were  that  the  railroad  company  had  received 
the  goods  of  the  plaintiff  for  immediate  carriage,  but  instead  of 
forwarding  them  at  once  as  was  its  duty,  it  retained  them  for 
several  days,when  a  flood  came  and  injured  them.  The  damage 
would  not  have  occurred  had  the  company  sent  them  forward 
without  delay,  and  their  only  excuse  for  ngt  having  done  so  was 
that,  being  a  connecting  road,  it  was  not  customary  to  send  goods 
forward  until  it  had  been  furnished  with  a  bill  of  back  charges 
by  the  other  connecting  road.  It  was  not  contended  but  that  the 
flood  was  a  vis  ma/o7',and  that  as  an  act  of  God  it  would  have 
been  an  excuse  for  the  injury  suffered  by  the  goods,  but  for  the 
negligence  of  the  company  in  not  sending  them  forward  as  soon 
as  it  ought  to  have  done;  but  it  was  held  without  any  reference 
to  the  cases  of  Morrison  v.  Davis  and  Denny  v.  The  Railroad, 
that  the  company  had  not  assigned  a  sufficient  reason  for  the  de- 
tention of  the  goods,  and  that  they  were  liable  for  the  loss  by 
reason  of  the  delay,  though  the  flood  might  have  been  the  proxi- 
mate and  immediate  cause  of  the  loss. 

§  197,  And  so  in  Read  v.  Spaulding,'  the  goods  of  the  plaintiff 
were  unreasonably  delayed  and  while  awaiting  transportation 
were  damaged  by  the  same  flood.  It  was  conceded  that  the 
injury  had  been  caused  by  the  act  of  God,  and  that  there  had 

"33  Mich,  6.  «3oN,  Y.  564,  330N,  Y.  630.  , 
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been  inexcusable  delay,  and  the  only  question  to  be  determined 
was  whether  the  defendant  had  not  precluded  himself,  by  Ws 
negligence  in  not  sooner  sending  forward  the  goods,  from  the 
benefit  of  that  defense ;  and  it  was  held  that  he  had  done  so,upon 
the  broad  ground  that  the  carrier  in  order  to  avail  himself  of 
such  a  defense  must  be  without  fault;  and  it  was  said  of  the  cases 
'  of  Morrison  v.  Davis  and  Denny  v.  The  Railroad,  that  so  far  as 
they  held  a  contrary  doctrine,  they  were  certainly  in  conflict  with 
numerous  adjudged  cases  and  would  greatly  relax  the  rules  as 
to  the  responsibilities  of  carriers,  and  ought  not  to  be  followed. 
The  judgment  of  the  court  below,  which  had  taken  the  same 
view  of  the  question,  was  therefore  affirmed. 

§  198.  The  latter  cases  have  since  been  followed  in  Bostwick 
V.  The  Railroad,'  Condict  v.  The  Railway,'  Dunson  v.  The  Rail- 
road,'in  the  same  state;  and  decisions  to  the  same  effect  have 
been  made  in  Wolf  v.  The  American  Express  Company,^  Read 
V.  The  Railroad,^  Pruitt  v.  The  Railroad,*  and  in  The  Michigan 
Central  Railroad  v.  Curtis,'  where  it  appeared  that  the  goods  had 
been  destroyed  by  freezing  which  would  not  have  occurred  but 
for  the  delay  in  the  transportation ;  and  although  the  injury  oc- 
curred while  the  goods  were  in  the  custody  of  another  carrier  to 
which  the  defendant  had  delivered  them  to  complete  the  trans- 
portation, the  defendant,  as  the  party  in  fault  by  reason  of  the 
delay,  was  held  liable.  And  in  the  Southern  Express  Company 
V.  Womack,*  goods  were  delivered  during  the  late  civil  war  to 
the  agent  of  the  company  at  one  of  its  offices  upon  the  line  of 
the  railroad  for  transportation;  but  owing  to  the  great  accumu- 
lation of  freight,  the  company  was  unable  to  take  the  goods 
upon  its  car,  and  they  were  permitted  to  remain  at  the  depot  in 
charge  of  the  agent  for  some  twenty  days,  at  the  end  of  which 
time  they  were  captured  by  Federal  troops  and  lost.  Suit  was 
brought  against  the  company,  and  it  was  held  without  reference 
to  any  of  the  foregoing  cases  or  to  any  case  previously  decided 
upon  the  subject,  but  upon  general  principles  of  law,  the  court 


'4SN.  Y.  712.  »6oMo.  j^. 

S54N.  Y.  500.  «62Mo.  527. 

» 3  Lans.  265.  T  80  111.  324. 

<43Mo.  421.  «iHeisk.  256. 
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evidently  regarding  the  delay  as  the  causa  froxinia  of  the  loss, 
that  although  the  captors  of  the  goods  were  to  be  regarded  as 
the  public  enemy,  the  company  was  liable  in  consequence  of  its 
delay  in  the  transportation  of  the  goods. 

§  199.  Unreasonable  delay  by  the  carrier  has  been  held  to  be 
the  same  in  its  effect  upon  the  insurance  upon  the  cargo  as  a 
deviation.  In  Mount  v.  Larkins,^  it  was  so  held  by  Tindal,  C. 
J.,  "  not  only  from  the  reason  of  the  thing  itself  "  but  upon  nu- 
merous authorities  cited  by  him;  and  the  reason  is  said  to  be, 
not  that  the  risk  is  thereby  increased,  but  because  the  insurer 
has,  without  necessity,  substituted  another  voyage  for  that  which 
was  insured, and  thereby  varied  the  risk  which  the  underwriter 
took  upon  himself.  If  equivalent  to  a  deviation  as  to  the  insurer, 
it  is  not  perceived  why  it  should  not  be  so  as  to  the  carrier  him- 
self; and  if  it  be  so,  he  should  undoubtedly  be  held  liable  for  any 
loss  which  can  be  traced  to  itj  although  the  immediate  cause  of 
such  loss  may  be  an  inevitable  occurrence  which  comes  within 
the  meaning  of  the  act  of  God;  for  nothing  is  better  settled  than 
that  in  case  of  deviation  the  carrier  will  be  liable,  no  matter  what 
the  immediate  cause  of  the  loss  may  have  been,  because  the  law 
will  trace  the  loss  back  to  the  first  fault,  and  will  there  fix  the 
liability  for  it  even  though  the  immediate  cause  may  have  been 
some  violent  and  unavoidable  change  or  convulsion  in  nature. 
In  other  words,  whenever  the  carrier  attempts  to  evade  respon- 
sibility for  the  loss  by  charging  it  to  such  a  cause,  he  can  be  suc- 
cessfully met  by  showing  the  deviation.^  So  the  undoubted  rule 
is  that  if  he  expose  himself  unnecessarily  to  capture  by  the 
enemy  or  to  danger  of  any  description,  the  law  will  look  beyond 
the  mere  capture  or  other  immediate  occasion  of  the  loss,  to  the 
fault  or  imprudence  which  put  him  in  its  way,  and  will  compel 
him  to  bear  the  loss.  And  it  may  be  said  generally,  as  we  have 
seen,  that  in  order  to  be  in  a  condition  to  shield  himself  behind 
the  so-called  act  of  God  or  of  the  public  enemy,  it  must  appear 
that  he  has  been  in  no  fault  by  his  negligence,  imprudence  or 
want  of  ordinary  foi-esight,  in  exposing  himself  to  the  danger. 

§  200.    It  thus  appears  that  there  are  many  cases  in  which, 

'8Bing.  108.  Davis  v.  Garrett,  6  Bing.  716;   ante, 

'Crosby    v.  Fitch,   12    Conn.    410;    §  90 ;  Parmalee  f .  Wilks,  22  Barb.  S39- 
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as  is  well  settled,  we  may  look  further  than  to  the  mere  immedi- 
ate occurrence  which  has  caused  the  loss,and  trace  it  back  to  the 
fault  from  which  it  in  fact  originated  and  without  which  it  must 
be  presumed  that  it  would  not  have  happened;  and  there  would 
seem  to  be  no  good  reason  why,  if  the  loss  can  be  traced  with 
any  certainty  to  the  fault  of  unreasonable  delay,  the  carrier  should 
not  be  held  responsible  for  it  in  the  same  manner  as  he  would  be 
for  the  fault  of  unnecessary  deviation,  or  unnecessary  or  reckless 
exposure  to  danger  from  the  public  enemy  or  the  acts  of  God. 
§  20I.    The  degree  of  diligence  to  be  exercised  by  the 

CARRIER  WHEN  THE  GOODS  HAVE  BEEN  OVERTAKEN  BY  DISAS- 
TER. When  disaster  has  overtaken  the  carrier  from  some  inevit- 
able cause  which  would  bring  the  case  within  the  legal  exception 
to  his  liability,  if  the  goods  have  not  perished  thereby,  duties  still 
remain  to  be  performed  by  him  before  he  can  entitle  himself  to 
the  claim  of  exemption  from  such  liability.  As  he  is  required  to 
exercise  a  due  degree  of  diligence  and  caution  to  avoid  the  danger, 
so,  when  it  has  overtaken  him  without  his  fault,  his  obligation  of 
preservation  and  safe  custody  still  continues,  if  the  goods  have 
not  been  destroyed.  If  for  instance  his  vessel  has  been  sunk  or 
cast  ashore,  or  in  any  way  disabled  by  one  of  those  occurrences 
known  as  the  acts  of  God,  if  the  goods  have  not  been  lost  but  re- 
main, though  in  a  condition  of  peril,  he  cannot  abandon  them  to 
their  fate,  and  escape  responsibility  by  the  plea  that  they  were 
lost  or  destroyed  by  the  storm  or  other  inevitable  casualty.  It 
therefore  becomes  a  question  of  importance  to  determine  what 
degree  of  diligence,  skill  and  capacity  he  is  required  to  apply  in 
such  cases,  in  order  to  save  the  goods  from  loss  or  further  dam- 
age. This  question  has  been  repeatedly  passed  upon  by  the 
courts,and  it  may  be  considered  as  the  settled  law  that  all  that  can 
be  required  of  him  in  such  an  emergency  is  the  exercise  of  a  rea- 
sonable amount  of  skill,  and  diligence,  and  that  he  shall  do  all  that 
is  reasonably  and  practically  possible  to  insure  the  safety  of  the 
goods.  The  very  question  was  brought  before  the  court  in  the 
case  of  Nashville  etc.  R.  R.  v.  David.'  In  the  lower  court  the 
jury  had  been  instructed  that  the  law  required  of  the  carrier,  in 
such  a  predicament,  to  use  all  the  diligence  which  human  sagacity 

'  6  Heisk.  261 ;  supra,  §  184, 
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could  suggest  in  protecting  the  property.  But  the  supreme 
court  ruled  that  this  was  erroneous,  and  held  the  law  to  be  that 
in  case  of  such  accident  or  emergency,  the  carrier  is  bound  to  use 
such  means  as  would  suggest  themselves  to  and  be  within  the 
knowledge  of  well  informed  and  competent  business  men  in  such 
positions,  and  such  diligence  as  prudent,  skillful  men  engaged  in 
that  kind  of  business  might  fairly  be  expected  to  use  under  like 
circumstances,  which  should  be  actively  used  to  protect  and 
secure  the  property  confided  to  their  care.  "  It  would  be  impos- 
sible," say  the  court,  "  for  all  the  roads  of  the  country  to  com- 
mand employees  possessing  the  highest  human  sagacity,  nor 
does  the  law  make  any  such  stringent  and  unreasonable  demand 
upon  them  in  order  to  shield  them  from  liability  in  a  case  like 
the  present."  The  duty  of  the  carrier  in  such  cases  was  stated 
in  very  nearly  the  same  language  in  Morrison  v.  Davis,^  which 
was  approved  by  the  supreme  court  of  the  United  States  in  The 
Railroad  -z;.  Reeves,^  as  expressing  the  true  rule  upon  the  subject. 
§  202.  And  in  Nugent  v.  Smith,'  which  was  the  case  of  a 
ship  at  sea  caught  in  a  storm,  and  the  question  being  as  to  the 
degree  of  care  which  was  required  of  the  carrier  in  respect  to 
the  goods  in  his  charge  to  protect  him  from  a  loss  arising  from 
the  act  of  God,  it  was  said  by  Cockburn,  C.  J.,  that  "  if  he  uses 
all  the  known  means  to  which  prudent  and  experienced  carriers 
ordinarily  have  recourse,  he  does  all  that  can  be  reasonably  re- 
quired of  him;  and  if  under  such  circumstances  he  is  overpow- 
ered by  the  storm  or  other  natural  agency,  he  is  within  the  rule 
which  gives  immunity  from  such  vis  major  as  the  act  of  God." 
And  in  the  case  of  the  Generous,*  it  was  said  that  the  carrier 
would  be  protected,  if  being  in  peril,  he  used  all  practicable  en- 
deavors to  surmount  the  difficulties  which  on  fair  trial  he  found 
insurmountable  —  not  all  the  endeavors  which  the  wit  of  man,  as 
it  exists  in  actual  understanding,  might  suggest,  but  such  as 
might  reasonably  be  expected  from  a  fair  degree  of  discretion 
and  an  ordinary  knowledge  of  business.  But  in  The  Propeller 
Niagara  v.  Cordes,'  it  was  held  by  Clifford,  J.,  in  delivering  the 
opinion  of  the  court,  that  in  such  cases  it  was  the  duty  of  the 

>  20  Penn.  St.  171.  =  i  Law  R.,  Cora.  P.  Div.  423. 

» 10  Wall.  176.  *2  Dodson,  324.  '  21  How.  7. 
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master  of  the  vessel  "  to  take  all  possible  care  of  the  goods,"  and 
that  "  he  was  responsible  for  every  loss  or  injury  which  might 
have  been  prevented  by  human  foresight,  skiU  and  prudence;" 
and  such  was  the  opinion  of  Story,  J.,  in  King  v.  Shepherd.- 
But  according  to  the  more  recent  cases  which  have  been  cited, 
this  was  stating  the  rule  rather  too  strongly. 

§  203.  Exception  of  losses  arising  from  the  acts  of  the 
PUBLIC  enemy.  The  only  other  exception  made  by  the  law  in 
favor  of  the  carrier  is  of  losses  arising  from  capture  by  the  pub- 
lic enemy,  or,  as  it  is  generally  expressed,  by  the  king's  enemies] 
and  by  the  word  enemies  in  this  connection  is  to  be  understood 
the  public  enemies  of  the  country  of  the  carrier  and  not  of  the 
owner  of  the  goods.  So  that  if  the  goods  be  entrusted  to  a  for- 
eign carrier  whose  country  is  at  war  with  another  and  he  is  cap- 
tured by  the  latter,  it  is  a  loss  by  the  public  enemy  which  will 
excuse  him.'' 

§  204.  This  exception  is  f  aid  to  have  been  made  in  the  car- 
rier's favor  because  of  the  exceeding  hardship  which  it  would 
have  imposed  upon  him  to  compel  him  to  pay  for  losses  when  he 
could  have  no  recourse  or  remedy  over  against  those  who  had 
brought  the  loss  upon  him ;  and  therefore  it  is  said  that  the  en- 
emy must  be  the  king's  enemy  or  the  public  enemy,  and  not 
those  merely  who  engage  in  mobs,  riots,  insurrections  and  the 
like ;  for  against  them  he  might  have  his  remedy  by  proceeding 
against  the  hundred.  But  what  appears  a  more  plausible  reason 
is  that  there  could  be  but  little  if  any  danger  of  his  combining 
with  the  common  public  enemy  to  defraud  the  owner  of  the 
goods  by  a  pretense  of  being  robbed,  while  the  danger  of  such 
combinations  with  ordinary  thieves  and  robbers,  was  more  to  be 
apprehended.  But  the  reason  for  the  exception  or  for  its  being 
confined  to  the  public  or  common  enemy  can  be  of  no  interest  at 
this  day  except  as  a  matter  of  curious  legal  history.  The  law 
has  been  settled  for  centuries  that  losses  by  thieves  or  robbers 
and  mobs  and  riots  are  to  be  borne  by  the  carrier  unless  he  has 
protected  himself  from  such  liability  by  his  contract.  "For 
though  the  force  be  never  so  great,  as  if  a  multitude  of  people 
should  rob  him,  nevertheless  he  is  chargeable.     And  this  is  a 

'  3  Story,  358.  '  Russell  v.  Neiman,  17  Com.  B.  (K.  S.)  163. 
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politic  establishment  contrived  by  the  policy  of  the  law  for  the 
safety  of  all  persons,  the  necessity  of  whose  affairs  oblige  them 
to  trust  these  sorts  of  persons,  that  they  may  be  safe  in  their 
ways  of  dealing;  for  else  these  carriers  might  have  an  opportu- 
nity of  undoing  all  persons  that  had  any  dealings  with  them  by 
combining  with  thieves  etc.,  and  yet  doing  it  in  such  a  clandes- 
tine manner  as  would  not  be  possible  to  be  discovered.'  And 
this  is  the  reason  the  law  is  founded  upon  in  that  point." ' 

§  205.  Losses  therefore  which  are  occasioned  by  the  depre- 
dations or  the  violence  of  mobs,  rioters,  thieves  and  the  like,  how- 
ever much  they  may  be  in  some  sense  the  common  enemies  of 
the  country,  do  not  come  within  the  exception ;  nor  do  losses  by 
robbers,  whether  upon  the  highway  or  upon  the  sea.^  But 
pirates  are  regarded  as  the  common  enemy  of  all  mankind  — 
hostes  humani  generis  —  and  are  therefore  considered  as  enemies 
of  the  king;  and  hence  losses  by  them  are  regarded  as  coming 
within  the  exception,  although  piracy  is  in  fact  nothing  more 
than  robbery  or  a  forcible  depredation  upon  the  sea,  animo 
furandi.^ 


'  Coggs  V.  Bernard,  2  Ld.  Raym.  909. 

'^  Morse  v.  Slue,  i  Ventris,  190. 

'Story  on  Bail.  §  526;  Pickering  v. 
Barkley,  Style,  132.  The  report  of 
this  case  is  as  follows:  Pickering 
brought  an  action  of  covenant  upon  a 
deed  of  covenants  of  charter  party, 
whereby  it  was  covenanted  that  the 
defendant,  in  consideration  of  a  certain 
sum  of  money  agreed  to  be  paid  to  the 
defendant  for  freight  of  a  ship,  should 
make  such  a  voyage  and  bear  all  the 
losses  and  damage  which  should  befall 
the  ship  or  merchandises  in  her,  except- 
ing only  ferils  of  the  sea,  and  declares 
that  the  defendant  had  not  performed 
his  agreement,  and  for  this  he  brings  his 
action.  The  defendant  pleads  that  in 
the  making  of  his  voyage  upon  the  sea, 
the  ship  was  taken,  per  quosdam  igno- 
tos  homines  bellicosos,  whereby  he  was 
hindered  in  making  of  the  voyage  ac- 
cording -to  his  agreement.  To  this  plea 
the  plaintiflf  demurs.  The  question  was, 


in  regard  that  in  the  charter-party,  per- 
ils of  the  sea  were  excepted,  whether 
the  taking  of  the  ship  by  these  un- 
known men  of  war  should  be  ac- 
compted  a  peril  of  the  sea  or  not,  ac- 
cording to  the  meaning  of  merchants. 
Twisden,  of  counsel  with  the  plaintiff, 
held  it  should  not,  and  so  the  plea  was 
not  good^  and  that  therefore  the  plaintiff 
ought  to  have  judgment  and  said  that 
this  was  not  a  danger  of  the  sea  but  a 
danger  upon  the  sea;  secondly,  he  said 
the  party  (it  may  be)  might  have  pre- 
vented it  by  vigilancy  or  by  making  re- 
sistance ;  and  so  it  may  be  it  was  his 
ovf n  fault  the  ship  was  taken ;  thirdly, 
the  men  of  war  that  took  the  ship  were 
peradventure  Englishmen  and  then  the 
defendant  is  not  to  be  excused,  for  he 
may  have  his  remedy  for  what  he  is 
damnified  against  them;  and  cited  33 
H.  6,  fo.  I,  and  prayed  judgment  for 
the  plaintiff.  Hales  (Sir  Matthew  Hale) 
of  counsel  with  the  defendant,  held  that 
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§  206.  Who  are  public  enemies.  But  rebellion  may  grow 
into  revolution  and  assume  the  proportions  of  a  war  which  may 
entitle  those  in  revolt  to  the  acknowledgment  of  belligerent  rights 
from  other  nations.  In  such  cases  carriers  of  either  belligerent 
would  stand  in  the  relation  of  public  enemy  to  the  other  and 
would  be  entitled  to  the  protection  of  the  rule  which  exonerates 
them  from  losses  by  the  public  enemy.  Such  was  the  case  of 
our  Revolutionary  War,  and  so  it  has  been  held  of  the  various 
revolts  of  the  Spanish  Colonies  in  America.^  And  where  hos- 
tilities between  the  people  of  two  sections  of  the  same  country 
become  so  serious  and  flagrant  as  to  acquire  the  character  of  a 
war,  and  the  combatants  treat  each  other  as  enemies  with  a  rec- 
ognition of  belligerent  rights,  they  are  public  enemies  within  the 
meaning  of  this  exception.  Such  was  the  late  war  between  the 
United  States  government  and  what  were  called  the  Confederate 
States  which  attempted  to  secede  from  it.*  Several  cases  involv- 
ing the  liability  of  the  carrier  where  the  goods  intrusted  to  him 
w^ere  lost  by  capture  by  the  contending  military  forces  in  that 
contest,  have  come  before  the  courts.  During  the  war,  it  was 
brought  directly  to  the  consideration  of  the  supreme  court  of 
Kentucky  in  the  case  of  Bland  v.  The  Adams  Express  Com- 
pany.^ Goods  intrusted  to  that  company  for  carriage,  had  been 
forcibly  taken  from  it  by  what  were  known  as  Confederate  sol- 
diers, in  arms  against  the  government,  and  this  fact  was  relied 

to  be  taken  and  robbed  by  pirates  is  a  purpose  a  certificate  of  merchants  was 
danger  of  the  sea,  even  as  tempestuous  read  in  court,  that  they  were  so  es- 
■winds  and  shelfs  and  rocks  are;  and  teemed  among  merchants.  Yet  the 
secondly,  to  that  it  is  said  the  pirates  court  desired  to  have  Granlv,  the  mas- 
may  be  Englishmen;  we  are  not  able  terof  the  Trinity  House,  and  other  suf- 
to  say  of  what  nation  they  were  and  ficient  merchants,  to  be  brought  into 
therefore  our  plea  is  good  in  that  point  court  to  satisfy  the  court  viva  voce  Fri- 
also;  and  prayed  judgment  for  the  de-  day  ne.'ct  following.  Judgment  was 
fendant.  Roll,  justice,  said  it  was  not  given  this  term,  nil  capiat  per  billam, 
well  pleaded  to  say  per  homines  ignotos.  because  the  taking  by  pirates  are  ac- 
Bacon,  justice,  said:  The  defend:int  compted  perils  of  the  seas, 
doth  not  show  that  he  and  his  ship  was  '  United  States  v.  Palmer,  3  Wheat 
carried  per  locos  incognitos  as  he  should  6iq;  Mauran  v.  Ins.  Co.,  6  Wall,  i; 
have  shown.  But  Roll,  justice,  an-  Nesbitt  v.  Lushington,  4  Term,  783. 
swered  that  it  maybe  the  ship  is  yet  » The  Prize  Cases,  2  Black.  635 ;  Thor- 
kept  upon  the  sea,  but  I  suppose  that  ington  v.  Smith,  8  W-all.  1. 
pirates  are  perils  of  the  sea;  and  to  this  '  i  Duvall,  232. 
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upon  in  its  defense  in  the  suit  to  recover  for  the  loss.  Robert- 
son, C.  J.,  considered  the  defense  valid.  "  War,"  said  he,  "  is 
either  international  or  civil,  foreign  or  domestic.  Insurrection 
however  violent  or  formidable  is  not  war.  Civil  war  is  preceded 
by  insurrection  which  becomes  magnified  and  matured  into  war 
in  the  legitimate  sense.  And  when  so  characterized,  the  parties 
are  belligerents  and  respectively  entitled  to  belligerent  rights."  ^ 
In  the  Southern  Express  Company  v.  Womack,^  the  facts  were  the 
same,  except  that  the  relations  of  the  carrier  and  the  captors  were 
reversed,  the  latter  being  in  this  instance  the  troops  of  the  gov- 
ernment; and  it  was  held  that,  whatever  might  have  been  the 
political  relations  in  which  the  parties  stood  to  each  other  as  an 
abstract  proposition,  the  fact  that  those  upon  either  side  of 
dividing  line  were  engaged  in  flagrant  war  and  treated  each 
other  as  enemies,  necessarily  made  them  public  enemies  in  the 
understanding  of  the  contracting  parties,  and  the  carrier  was  not 
therefore  to  be  regarded  as  an  insurer  against  loss  that  might 
occur  by  the  act  of  the  hostile  forces.  And  it  has  been  held  that 
the  Confederate  forces  were  neither  robbers  on  land  nor  pirates 
at  sea.'  A  different  opinion  however  has  been  expressed  by  the 
supreme  court  of  Maine.* 

§  207.  It  is  not  necessary  to  constitute  the  relation  of  public 
enemy  between  the  carrier  and  his  paptors  that  there  should 
be  an  open  declaration  of  war  between  the  two  countries  to 
which  they  belong.  The  existence  of  actual  hostilities  is  suffi- 
cient to  constitute  the  relation  of  public  enemies,  and  aU  persons 
within  the  respective  hostile  territories  are  enemies  of  each  other, 
whether  in  arms  or  not,  and  whatever  may  be  their  personal 
dispositions  towards  the  contending  parties.' 

§  208.  The  same  qualification  exists  in  reference  to  the  exemp- 
tion of  the  carrier  from  loss  by  the  act  of  an  enemy,  as  has  already 
been  stated  in  regard  to  a  loss  by  the  act  of  God;  that  is,  that 
in  order  to  be  available  as  a  defense  it  must  not  appear  that  the 
carrier  has  been  guilty  of  negligence  or  temerity  in  not  avoiding 
or  in  bringing  about  the  capture.     If  in  the  course  of  deviation 

'  Frank  f.  Keith.  2  Bush,  123;  Lewis  Mauran  v.  Ins.'Co.,  6  Wall.  i. 

■V.  Ludwick,  6  Cold.  368.  *  51  Me.  465. 

'  1  Heisk.  256;  ante,  §  197.  "  The  Prize  Cases,  supra,  Alexander's 

»  Fifield  V.  Ins.  Co.,  47  Penn.  St.  166;  Cotton,  2  Wall.  404. 
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he  be  captured  and  the  goods  be  lost,  he  is  responsible;  for  as 
has  been  said,  the  law  will  trace  back  the  loss  to  the  first  fault 
to  which  it  is  attributable.  Parker  v.  James »  was  this  very  case 
of  a  capture  in  the  course  of  a  deviation,  and  yet,  as  said  by  Tin- 
dall,  C.  J.,  in  Davis  v.  Garrett,'  no  such  ground  of  defense  was 
even  suggested.  So  if  he  were  to  land  upon  the  enemy's  coast; 
or  being  aware  of  his  proximity  made  no  effort  to  escape  or  took 
no  precautions  to  avoid  him,  or  if  having  the  choice  of  two  routes, 
he  took  that  which  was  the  most  dangerous;^  or  if  he  exposed 
them  to  capture  by  an  inexcusable  or  unreasonable  delay.* 

§  209.  But  suppose  there  has  been  a  deviation  or  delay  or 
negligence  of  any  other  kind  on  the  part  of  the  carrier,  and  the 
goods  are  destroyed  by  an  act  of  God  or  of  the  public  enemy 
while  such  deviation,  delay  or  other  cause  resulu.ig  from  his 
nei^ligence  is  still  operative,  and  which,  without  more  being 
shown,  would  compel  him  to  bear  the  loss,  would  it  be  competent 
for  him  to  show  that  such  loss  would  have  occurred  in  any  event 
and  though  he  had  not  committed  the  fault  or  been  guilty  of  the 
negligence?  Suppose,  for  instance,  that  he  has  unnecessarily  de- 
viated from  the  usual  and  proper  route,  which  has  caused  delay, 
or  that  without  deviating,  he  has  improperly  delayed  upon  his 
journey,  or  has  failed  for  an  unreasonable  time  to  put  the  goods 
in  transit,  and  during  such  deviation  or  the  delay  caused  thereby, 
or  that  upon  any  part  of  his  route  after  the  improper  delay  or 
failure  to  ship  the  goods  in  reasonable  time,  they  are  lost  by  a 
flood  or  a  tempest,  would  he  be  permitted  to  show  that  the  same 
loss  would,  in  all  human  probability,  have  occurred  or  must  have 
occurred  even  had  he  done  his  whole  duty,  and  thus  bring  him- 
self within  the  benefit  of  the  exception  of  the  acts  of  God?  It  is 
certain  that  it  will  be  no  answer  to  the  action  to  say  that  the  loss 
might  have  occurred  even  if  there  had  been  no  deviation,  delay, 
disobedience  of  instructions,  or  other  fault  or  carelessness  on 
his  part.  In  Davis  v.  Garrett,^  as  we  have  seen,  the  contention 
was  that  the  deviation  by  the  master  of  the  vessel  was  not  a 
cause  of  the  loss  sufficiently  proximate  to  entitle  the  plaintifT  to 

'  4  Camp.  112.  4  Southern  Express  Co.  v.  Womack, 

S6  Bing.  716.  supra;  Holladay  v.  Kennard,  12  Wall. 

•Express  Co.  v.  Kountze,  8  Wall.    254. 

342-  » 6  Bing.  716;  ante,  §  191. 
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recover,  inasmuch  as  the  loss  might  have  been  occasioned  by  the 
same  tempest  if  the  vessel  had  proceeded  in  her  direct  course. 
The  answer  to  this  was  that  no  wrongdoer  can  be  allowed  to 
apportion  or  qualify  his  own  wrong,  and  that  as  a  loss  had  actu- 
ally happened  whilst  his^wrongful  act  was  in  operation  and  force, 
and  which  was  attributable  to  his  wrongful  act,  he  could  not  set 
up  as  an-  answer  to  the  action  the  bare  possibility  of  a  loss  if  his 
wrongful  act  had  never  been  done.  "  It  might  admit  of  a  differ- 
ent construction,"  it  was  said,  "  if  he  could  show  not  only  that 
the  same  loss  might  have  happened  but  that  it  must  have  hap- 
pened if  the  act  complained  of  had  not  been  done." 

§  2K).  But  can  it  ever  be  made  certain  that  the  same  loss 
would  have  happened  if  there  had  been  no  deviation  or  delay? 
It  certainly  cannot  be  predicated  of  any  voyage  that  it  is  the  same 
as  if  it  had  been  commenced  at  a  different  time,  or  that  notwith- 
standing a  deviation,  it  is  the  same  that  it  would  have  been ;  or 
that  the  goods  transported  in  a  certain  way  or  at  a  certain  time 
would  have  been  exposed  to  exactly  the  same  dangers  to  which 
they  were  exposed  when  transported  in  another  way  or  at  an- 
other time.  It  is  impossible  to  say  with  certainty  that  every  cir- 
cumstance of  time,  place,  weather  and  exposure  to  peril  of  every 
kind  would  have  been  the  same,  and  the  question  whether  they 
would  have  been  must  necessarily  be  one  of  speculation,  with 
more  or  less  approach  to  certainty  according  to  circumstances. 
Hence  it  has  been  held  that  deviation  (and  for  that  purpose  de- 
lay is  deviation)  absolutely  discharges  the  insurer  from  his  obli- 
gation. ■'  If  the  chance  is  varied  or  the  voyage  altered  by  the 
fault  of  the  owner  or  master  of  the  ship,  the  insurer  ceases  to  be 
liable."  ^  If  therefore  the  owner  of  the  goods  has  insured  them 
against  loss  by  the  act  of  God  or  the  public  enemy,  and  loses  the 
benefit  of  his  policy  by  the  fault  or  negligence  of  the  carrier,  the 
latter  must  make  good  to  him  his  loss ;  and  if,  instead  of  insur- 
ing, he  chooses  to  !ake  upon  himself  the  risk  of  such  losses,  the 
carrier  would  seem  to  be  liable  to  him  upon  the  same  principle. 
The  exact  question  however  seems  never  to  have  been  settled  by 
the  authorities.^ 

'  Lord  ivtansfield  in  Pelly  v.  Royal        *  Story  on  Bail.  §  413  d.  ^ 

etc.  Ass.  Co.  I  Burr.  341. 
II 
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§211.  Exception  to  liability  on  the  ground  of  the 
FRAUD  of  the  OWNER  OF  THE  GOODS.  It  must  howevcr  be 
stated  that  the  rule,  so  often  repeated  as  to  have  grown  into  a 
maxim,  that  the  carrier  without  any  limitation  of  his  liability  by 
contract  can  be  excused  only  by  the  act  of  God  or  of  the  king's 
enemy,  is  not  strictly  accurate,  inasmuch  as  it  fails  to  include 
losses  arising  from  the  fraud  or  fault  of  the  owner  of  the  goods. 
It  has  often  been  decided  that  losses  so  caused  do  not  fall  upon 
the  carrier  but  must  be  borne  by  the  owner  himself.  Fraud 
vitiates  and  annuls  all  contracts;  and  if  the  owner  of  the  goods 
has  by  his  own  imprudence  or  meddling  brought  the  loss  upon 
himself,  it  would  be  an  imputation  upon  the  justice  of  the  law  to 
say  that  it  should  be  borne  by  another.  ^  It  is  an  elementary 
principle  that  every  man  must  bear  the  consequences  of  his  own 
fraud  and  folly,  and  there  is  no  reason  for  an  exception  to  the 
rule  as  between  the  carrier  and  his  employer.  It  was  notwith- 
standing held  in  one  of  the  earliest  cases  reported  upon  the  sub- 
ject of  the  liability  of  the  carrier,  that  he  was  responsible, 
although  the  owner  of  the  goods  had  practiced  a  gross  fraud 
upon  him  by  representing  a  box  delivered  for  carriage  as  con- 
taining only  a  book  and  some  tobacco  when  in  fact  it  contained 
also  a  large  amount  of  money.  The  box  was  lost,  and  Rolle,  J., 
held  that  as  the  carrier  had  not  made  a  special  acceptance  of  the 
box,  he  was  liable  for  the  loss  of  the  money. 

§212.  But  in  a  similar  case,  in  which  the  attempt  was 
made  to  hold  the  carrier  liable  for  money  delivered  to  him  con- 
cealed in  a  bag  filled  with  hay,  although  he  had  given  notice 
that  he  would  not  be  liable  for  money  or  valuables  unless  notice 
was  given  that  they  were  contained  in  the  package  delivered  to 
him  to  be  carried,  and  with  the  payment  of  a  higher  price  for  the 
carriage  accordingly,  the  object  of  the  owner  of  the  money  being 
of  course  to  impose  upon  and  cheat  the  carrier,  and  by  practicing 
a  deceit  to  have  the  money  carried  without  pa3Tng  the  price  which 
he  was  entitled  to,  Lord  Mansfield  could  not  agree  with  the  rul- 
ing of  Rolle,  and  held  that  the  plaintiff  could  not  recover  because 
of  the  fraud.^  And  this  opinion  has  been  followed  in  numerous 
cases  since  that  time  both  in  this  country  and  in  England.' 

'  Gibbon  v.  Paynton,  4  Burr.  2298.  »  Batson  v.  Donovan,  4  B.  &  Aid.  21 ; 


Cii.  v.]        EXCEPTIONS  TO  THE  CARRIER'S  LIABILITY.        163 

§  213.  Fraud  may  be  as  eiFectually  practiced  upon  the  carrier 
by  silence  as  by  a  positive  and  express  misrepresentation.  A 
neglect  or  failure  to  disclose  the  real  value  of  a  package  and  the 
nature  of  its  contents,  if  there  be  anything  in  its  form,  dimensions 
or  other  outward  appearance  which  is  calculated  to  throw  the 
carrier  off  his  guard,  whether  so  designed  or  not,  will  be  conduct 
amounting  to  a  fraud  upon  him.  The  intention  to  impose  upon 
him  is  not  material.  It  is  enough  if  such  is  the  practical  efiect 
of  the  conduct  of  the  shipper,  as  if  a  box  or  package,  whether 
designedly  or  not,  is  so  disguised  as  to  cause  it  to  resemble  such 
a  box  or  package  as  usually  contains  articles  of  little  or  no  value, 
whereby  the  carrier  is  misled.  For  by  such  deception,  the  car- 
rier is  thrown  off  his  guard,  and  neglects  to  give  to  the  package 
the  care  and  attention  which  he  would  have  given  it  had  he 
known  its  actual  value.^ 

§  214.  And  if  under  such  circumstances,  money  or  other  val- 
uables, concealed  in  a  package,  be  lost  by  his  negligence  or  care- 
lessness, it  would  be  unjust  to  charge  him  with  their  full  value, 
because  such  concealment  would  be  a  fraud  upon  him  as  respects 
his  compensation  for  the  carriage,  and  a  deception  as  to  the  de- 
gree of  care  which  the  package  required  and  with  which  he 
would  have  guarded  it  had  he  been  told  the  truth ;  as  where 
money  or  jewels  or  other  articles  of  great  value  are  put  into  a 
valise  or  box  which  is  generally  used  to  contain  things  of  com- 
paratively small  value,  and  delivery  made  to  the  carrier  without 
informing  him  of  the  contents,  there  being  nothing  in  the  appear- 
ance of  the  valise  or  box  to  indicate  or  to  apprise  the  carrier  that 
it  was  of  more  than  ordinary  value,  it  would  be  an  imposition 
upon  him,  and  the  law  will  not  lend  its  aid  in  such  a  case  to 
make  him  accountable  for  the  money  or  other  valuable  contents 
if  they  should  be  lost.'' 

§215.    A  leading  case  upon  this  subject  is  that  of  Orange 

Relf  V.  Rapp,  3  Watts  &  S.  21;  Ed-  25  id.  459. 

wards  o.  Sherratt,  I  East,  604;  Southern        »  Chicago  etc.  R.  R.  Co.  v.  Thomp- 

Ex.  Co.  V.  Everett,  37  Ga.  688;  Tlie  son,  19  111.  578;  Oppenheimer  v.  The 

Ionic,  5  Blatch.  538.  U.  S.  Ex.  Co.  69  id.  62 ;   Chicago  etc. 

'  Warner  v.  The  W.  T.  Co.  5  Robt.  R.  R.  v.  Shea,  66  id.  471,  Hayes  -v. 

(N.  Y.)  490;  Orange  County  Bank  v.  Wells,  23  Cal.,  185;  Southern  Ex.  Co. 

Brown,  9  Wend.  85;  Pardee  v.  Drew,  v.  Everett,  37  Ga.  688. 
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County  Bank  v.  Brown,'  which  was  an  action  against  the  own- 
ers of  a  steamboat  for  the  loss  of  a  trunk  belonging  to  a  pas- 
senger. It  was  proven  that  the  trunk  contained  a  large  amount 
of  money,  of  which  no  notice  was  given  to  any  of  the  officers  of 
the  boat,  and  for  the  carriage  of  which  no  remuneration  was  paid 
to  the  carrier  at  all  commensurate  with  its  value.  It  was  con- 
tended for  the  plaintiff  that  notwithstanding  these  facts,  the  de- 
fendants were  liable,  by  the  strict  rules  of  the  common  law  in 
regard  to  the  responsibility  of  carriers,  for  the  fuU  value  of  the 
trunk  including  the  money  it  contained.  It  was  admitted  by  the 
learned  judge  who  delivered  the  opinion  in  the  case,  that  no  no- 
tice having  been  given  limiting  their  liability  or  imposing  any 
conditions  upon  the  owner  of  the  goods  to  disclose  their  value,  it 
became  their  duty  if  they  desired  to  be  informed  of  such  value 
to  make  inquiry,  which  the  owner  would  be  bound  to  answer 
truly  at  his  peril;  and  having  accepted  the  goods  for  carriage 
without  seeking  such  information  and  without  qualification,  they 
would  be  presumptively  liable  as  common  carriers  upon  common 
law  principles  for  their  full  value.  But  it  was  further  said  that 
if  any  means  were  used  to  conceal  the  value  of  the  article  and 
thereby  the  owner  avoids  paying  a  reasonable  compensation  for 
the  risk,  such  unfairness  and  its  consequences  to  the  defendants, 
upon  principles  of  common  justice  as  well  as  those  peculiar  to 
this  acdon,  would  exempt  them  from  the  responsibility;  for  such 
a  result  would  be  alike  due  to  the  defendants  who  have  received 
no  reward  for  the  risk,  and  to  the  party  who  has  been  the  cause 
of  it  by  means  of  disingenuous  and  unfair  dealing.  It  was  there- 
fore held,  that  the  delivery  of  the  trunk  without  any  information 
as  to  its  more  than  ordinarily  valuable  contents,  inducing  the  im- 
pression that  it  contained  only  the  ordinary  baggage  of  a  pas- 
senger, and  with  the  failure  to  compensate  the  carriers  for  their 
extraordinary  risk,  was  a  fraud  upon  them,  and  that  the  plaintiff 
could  not  recover. 

§  216.  Exception  to  liability  in  case  of  loss  from  the 
intermeddling  or  mistake  of  the  owner  of  the  goods,  or 
FROM  THEIR  INHERENT  INFIRMITY.  Sd  where  the  owncr  of  the 
goods  has  accompanied  them  and  has  meddled  with  them  while 

'  9  Wend.  85. 
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in  the  carrier's  custody,  or  has  undertaken  to  direct  how  they 
shall  be  carried;  or  has  unskillfuUy  packed  them;  or  has  misdi- 
rected them ;  or  if  the  goods  themselves  are  of  a  nature  which 
causes  their  destruction  or  waste ;  in  all  these  cases  tl^e  carrier 
will  be  exonerated  from  all  liability  for  losses  which  result  from 
such  intermeddling,  carelessness  or  vicious  inherent  nature  of  the 
goods.'  So  it  has  been  held  that  where  a  package  contains 
articles  of  a  brittle  nature,  and  the  carrier  is  not  informed  of  the 
fact  or  in  any  way  cautioned  as  to  the  degree  of  care  to  be  exer- 
cised by  him  on  that  account,  he  will  not  be  held  liable  for  any 
damage  they  may  have  suffered  by  breakage,  provided  he  has 
handled  them  with  ordinary  care.' 


EXCEPTION  IN  THE  CASE  OF   LIVE  ANIMALS. 

§  217.  Another  exception  to  the  liability  of  the  carrier  is  al- 
lowed when  the  subject  of  the  carriage  consists  of  living  animals. 
It  would,  of  course,  be  unreasonable  to  impose  upon  him  the  same 
absolute  responsibility  for  the  safety  of  such  animals  as  for  in- 
animate goods.  It  has  indeed  been  very  much  questioned  whether 
in  the  transportation  of  live  animals  the  carrier  can  be  consid- 
ered in  any  respect  as  undertaking  the  service  as  a  common  car- 
rier. Live  stock,  though  the  subject  of  property,  cannot  be 
regarded  as  goods  in  the  carriage  of  which  the  office  of  the  com- 
mon carrier-consists.  There  is  between  them  and  the  ordinary 
commodities  of  commerce  in  the  transportation  of  which  the 
common  carrier  is  principally  employed,  something  of  the  same 

'Whiteri.WinnissimraettCo.yCush.  621;  Brownell  v.  Flagler,  5  Hill,  282. 

155;  Lee  V.  The  Railroad,  72,  N.  C.  «  Am.  Ex.  Co.  1:;.  Perkins,  42  111.  458. 

236;  Rixford  v.  Smith,  52  N.  H.  355;  The  carrier  will  also  be  excused  from 

Bohannan  v.  Hammond,  42  Cal.  227;  the  duty  of  delivering  the  goods  when 

Congar  v.  The  Railroad,  24  Wis.  157;  they  are  taken  from  him  by  valid  legal 

Klauber  v.  American  Ex.  Co.  2i  id.  21 ;  process  or  when  they  are  taken  from  ' 

Belts  ».  The  Farmers'  etc.  Co.  id.  80;  him  by  the  superior  claims  of  another 

Wilsons  V.  Hamilton,  4  Ohio  St.  722 ;  than  his  bailor-;   but  as  these  excuses 

Miltimoref.  The  Railroad,  37  Wis.  190;  have   no   reference   to  the   loss  of  or 

Roderick  v.  Railroad  Co.  7  W.  Va.  54;  damage  to  the  goods,  the  law  in  respect 

Lake  Shore  etc.  R.  R.  v.  Hodapp,  83  to  them  will  be  stated  more  fully  when 

Penn.  St.  22 ;  Ross  v.  The  Railroad,  we  come  to  the  subject  of  delivery  by 

49  Vt.  364;  Smith  V.  Smith,  2  Pick,  the  carrier. 
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difference  which  exists  between  the  bale  of  inanimate  goods  and 
the  human  being  who  is  carried  neither  as  a  passenger  nor  as 
freight,  but  who,  "  in  the  nature  of  things  and  in  his  character," 
resembles  a  passenger  and  not  a  package  of  goods,  and  as  to 
whom  the  responsibility  of  the  carrier  must  be  measured  by  the 
law  applicable  to  passengers  rather  than  by  that  which  is  appli- 
cable to  the  carriage  of  common  goods.'' 

§  218.  The  liability  of  the  common  carrier  of  animals,  it  is 
said,  is  essentially  different  from  that  of  the  carrier  of  merchan- 
dise or  of  inanimate  property.  While  common  carriers  are  in- 
surers of  inanimate  goods  against  all  loss  and  damage  except 
such  as  is  inevitable  or  caused  by  public  enemies,  they  are  not 
insurers  of  animals  against  injuries  arising  from  their  nature  and 
propensities,  and  which  could  not  be  prevented  by  foresight,  vigi- 
lance and  care.*  In  the  transportation  of  live  stock,  in  the  absence 
of  negligence,  the  carrier  is  relieved  from  responsibility  for  such 
injuries  as  occur  from  or  in  consequence  of  the  vitality  of  the 
freight.  He  does  not  absolutely  warrant  live  freight  against  the 
consequences  of  its  own  vitality.  Animals  may  injure  or  destroy 
themselves  or  each  other ;  they  may  die  from  fright  or  from  starv- 
ation, or  they  may  die  from  heat  or  cold.  In  all  such  cases,  the 
carrier  is  relieved  from  responsibility  if  he  can  show  that  he  has 
provided  aU  suitable  means  of  transportation,  and  exercised  that 
degree  of  care  which  the  nature  of  the  property  requires.'  And 
the  opinion  has  been  frequently  expressed  that,  owing  to  these 
peculiarities  of  such  freight,  the  carrier  in  its  transportation  was 
not  to  be  considered  as  assuming  the  responsibilities  of  the  com- 
mon carrier,  and  that  it  was  always  competent  for  him  to  make 
his  own  terms  upon  which  he  would  consent  to  carry  it.* 

§  219.     The  question  was  somewhat  discussed  in  the  recent 
case  of  Blower  v.  The  Railway ,5  in  which  the  attempt  was  made 

iBoyce    v.   Anderson,    2   Pet.    150;  » Cragin  t;.  The  Railroad,  51  N.  Y. 

Williams  v.  Taylor,  4  Port.  234;  Clark  61.,  ' 

ads.  McDonald,  4  McCord,  223.  4  pgr  Pollock,  C.  B.,  and  Martin,  B., 

8  Penn  v.  The  Railroad,  49   N.  Y.  in  Pardington  v.  The  Railway  Co.  i  H. 

204;  Clark  V.  The  Railroad,  14  id.  570;  &  N.  396;    Erie,   J.,  in  McManus,  v. 

Mich.  etc.  R.  R.  v.  McDonough,  21  The  Railway,  4  id.  347 ;  Parke,  B.,  in 

Mich.  165;  Bissell  v.  The  Railroad,  le,  Carr  v.  The  Railway,  7  Exch.  711. 

N.  Y.  442 ;  Smith  v.  The  Railroad,  I2  '  L.  R.  7  C.  P.  655. 
Allen,  531. 
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to  hold  the  railway  company  liable  for  the  value  of  a  bullock 
which  was  lost  by  its  escape  from  a  truck  on  which  he  was  be- 
ing carried,  without  any  negligence  however  on  the  part  of  the 
company,  it  being  proven  that  the  truck  was  reasonably  sufficient 
for  his  conveyance.  "  Whether  a  railway  company,"  said  Willes, 
J.,  "  are  common  carriers  of  animals,  is  a  question  upon  which 
there  has  been  much  conflict  of  opinion,  and  although  there  may 
be  difficulties  in  determining  that  question,  such  as  induced  Lord 
Wensleydale  in  Carr  v.  The  Lancashire  and  Yorkshire  Railway 
Company,  to  make  the  observations  which  have  elicited  remarks 
from  some  learned  judges  apparently  to  the  contrary,  it  may 
turn  out  after  all  to  be  a  mere  controversy  of  words.  The  ques- 
tion as  to  their  liability  may  turn  on  the  distinction  between  acci- 
dents which  happen  by  reason  of  some  vice  inherent  in  the  ani- 
mals themselves,  or  a  disposition  producing  unruliness  or  phrensy, 
and  accidents  which  are  not  the  result  of  inherent  vice  or  unruli- 
ness of  the  animals  themselves.  It  comes  to  much  the  same  thing 
whether  we  say  that  one  who  carries  live  animals  is  not  liable  in 
one  event  but  is  liable  in  the  other,  or  that  he  is  not  a  common 
carrier  of  them  at  all  because  there  are  some  accidents,  other 
than  those  falling  within  the  exception  of  the  act  of  God  or  of 
the  Queen's  enemies,  for  which  he  is  not  responsible.  By  the  ex- 
pression '  vice,'  I  do  not  of  course  mean  moral  vice  in  the  thing 
itself  or  its  owner,  but  only  that  sort  of  vice  which,  by  its  internal 
development,  tends  to  the  destruction  or  the  injury  of  the  ani- 
mal or  thing  to  be  carried.  If  such  a  cause  of  destruction  ex- 
ists and  produces  that  result  in  the  course  of  the  journey,  the 
liability  of  the  carrier  is  necessarily  excluded  from  the  contract 
between  the  parties.  This  becomes  the  more  clear  when  we 
consider  the  reason  why  a  common  carrier  is  liable  for  a  loss 
happening  without  any  negligence  at  all  on  his  part  unless  in  the 
case  of  the  act  of  God  or  the  Queen's  enemies.  The  reason  is 
so  well  known  and  so  well  explained  by  Lord  Wensleydale  in 
Wyld  V.  Pickford,*  that  it  is  unnecessary  to  add  anything  or  to 
heap  up  authorities  on  the  subject.  A  common  carrier  is  liable 
as  an  ordinary  bailee  for  negligence ;  and  he  is  liable  for  loss  occa- 
sioned by  negligence  even  though  the  act  of  God  or  of  the  Queen's 

»8M.  &W.443. 


168  THE  LAW  OF  CARRIERS.  [Ch.  V. 

enemies  conduce  to  the  loss.  But  he  is  further  liable,  as  an  in- 
surer, for  losses  which  accrue  through  no  negligence  on  his  part. 
It  is  only  necessary  therefore  to  observe  that  an  insurer  is  not 
liable  for  accidents  happening  through  the  inherent  vice  of  the 
thing  insured,  but  only  for  such  as  happen  through  adventitious 
causes.  This  is  well  explained  in  Smith's  Mercantile  Law,  where 
it  is  said  that  underwriters  are  not  liable  for  a  loss  which  is  neces- 
sarily incidental  to  the  property  rather  than  occasioned  by  ad- 
ventitious causes,  such  as  loss  by  worms  or  rats  or  the  self  igni- 
tion of  damaged  hemp." '  So  in  Brass  v.  Maitland,^  goods  were 
delivered  to  a  shipowner  to  be  carried,  but  were  so  packed  as  to 
conceal  their  real  character,  and  in  consequence  of  the  insufficiency 
of  the  packages,  other  parts  of  the  cargo  were  injured,  and  it 
was  held  by  a  majority  of  the  court  of  Queen's  Bench  that  an 
action  lay  against  the  shippers.  That  case  was  followed  by 
Hutchinson  v.  Guion,*  and  Hearne  v.  Garton,'  and  the  same  law 
was  laid  down  in  Alston  v.  Herring,^  with  regard  to  goods  caus- 
ing corruption  to  themselves.  The  rule  is  very  accurately  laid 
down  to  the  same  effect  in  Story  on  Bailments,*  where  the  au- 
tjiorities  are  all  collected. 

§  220.  And  in  Kendall  v.  The  Railway,'  decided  immediately 
afterwards  in  the  exchequer  chamber,  the  case  being  that  of  a 
horse  which  in  the  course  of  the  transportation  was  injured, 
Bramwell,  B.,  stated  the  law  as  foUows:  "No  doubt  the  horse 
was  the  immediate  cause  of  its  own  injuries,  i.  e.,  no  person  got 
into  the  box  and  injured  it.  It  slipped,  or  fell,  or  kicked,  or 
plunged  or  in  some  way  hurt  itself.  If  it  did  so  from  no  cause 
other  than  its  inherent  propensities,  its  proper  vice,  that  is  from 
fright,  or  temper  or  struggling  to  keep  its  legs,  the  defendants 
are  not  liable.  But  if  it  so  hurt  itself  from  the  defendants'  negli- 
gence or  any  misfortune  happening  to  the  trtiin,  though  not 
through  any  negligence  of  the  defendants,  as  for  instance  from 
the  horse-box  leaving  the  line  through  some  obstruction  mali- 
ciously laid  upon  it,  then  the  defendants,  as  insurers,  would  be 

'  Rohl  V.  Parr,  1  Esp.  444;  Hunter  v.  *  2  E.  &  E.  66. 

Potts,  4  Camp,  203;  Boyd  v.  Dubois,  3  «  ii  Exch.  822. 

id.  133-  '§492  a. 

s  6  El.  &  B.  470.  ■>  L.  R.  7  Exch.  373. 

»5  Com.  B.  (N.S.)  149. 
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liable.  I£  perishable  articles,  say  soft  fruits,  are  damaged  by 
their  own  weight  and  the  inevitable  shaking  of  the  carriage,  they 
are  injured  through  their  own  intrinsic  qualities.  If  through  pres- 
sure of  other  goods  carried  with'  them  or  by  an  extraordinary 
shock' or  shaking,  whether  through  negligence  or  not,  the  carrier 
is  liable." 

§221.  These  cases  have  been  considered  as  establishing  in 
the  English  law  the  principle,  whatever  doubts  might  have  been 
previously  cast  upon  the  question  by  the  opinions  of  learned 
judges,  that  the  carriers  of  live  animals  incur  the  responsibilities 
of  common  carriers  as  to  such  freight;  but  that  at  the  same  time, 
where  an  injury  has  happened  to  them  it  is  competent  for  the 
carrier  to  show  that  it  occurred  through  the  "  proper  vice  "  of  the 
animal  and  not  from  any  negligence  on  his  part.  And  in  this  coun- 
try, with  great  unanimity,  the  duty  and  liability  of  the  common 
carrier  as  to  such  freight  have  been  defined  with  exactly  the  same 
limitations  and  exceptions.''     And  it  has  been  said  that  the  rule 


1  In  the  Michigan  S.  &  N.  I.  R.  R.  v. 
McDonough,  21  Mich.  165,  it  was  held 
in  an  able  opinion 'by  Christiancy,  J., 
that  cattle  being  in  their  nature  much 
more  liable  to  injury  and  loss  in  trans- 
portation than  property  generally  trans- 
ported by  that  mode  of  conveyance, 
impose  greater  risks,  of  a  different 
character,  demanding  more  labor  and 
special  arrangements  for  their  protec- 
tion, and  do  not  come  within  the  reasons 
which  by  the  common  law  imposed 
upon  common  carriers  the  obligation  to 
receive  and  transport,  and  the  duty  ot 
care  and  custody  of  property,  and  made 
them  insurers  against  loss  or  injury. 
"  For  the  purposes  of  this  case,"  it  was 
said, "  it  may  be  assumed  that  this  com- 
pany, by  their  charter  and  act  of  con- 
solidation, are  required  to  take  upon 
themselves  the  business  of  common 
carriers,  and  to  transport,  as  such,  all 
such  property  tendered  to  them  for  that 
purpose  as  was  naturally  transported  by 
railroads,  as  common  carriers  at  the 
date  of  the  charter  of  the  Michigan 


Southern  Railroad  Company  in  1846, 
and  any  other  kinds  of  property  which 
in  the  progress  of  invention  and  busi- 
ness, might  be  tendered  for  such  car- 
riage, which  should  not,  from  its  nature, 
impose  risks  of  a  different  character,  or 
require  an  essentially  different  mode  of 
managing  their  road  or  the  incurring 
of  extra  expenses  on  account  of  the  dif- 
ferent character  of  such  new  kinds  of 
property.  But  the  transportation  of 
cattle  and  live  stock  by  common  car- 
riers, by  land,  was  unknown  to  the 
common  law,  when  the  duties  and  re- 
sponsibilities of  common  carriers  were 
fixed,  making  them  insurers  against 
all  losses  and  injuries  not  arising  from 
the  act  of  God  or  of  the  public  enemies. 
These  responsibilities  and  duties  were 
fixed  with  reference  to  kinds  of  prop- 
erty involving,  in  their  transportation, 
much  fewer  risks  and  of  quite  a  differ- 
ent kind  from  those  which  are  incident 
to  the  transportation  of  live  stock  by 
railroad.  Animals  have  wants  of  their 
own  to  be  supplied ;  and  this  is  a  mode 
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of  the  responsibility  of  the  common  carrier  of  goods  must  be  ap- 


of  conveyance  at  which,  from  their  na- 
ture and  habits,  most  animals  instinct- 
ively revolt;  and  cattle  especially, 
crowded  in  a  dense  mass,  frightened  by 
the  noise  of  the  engine,  the  rattling, 
jolting,  and  frequent  concussions  of  the 
cars,  in  their  frenzy,  injure  each  other 
by  trampling,  plunging,  goring,  or 
throwing  down,  and  frequently,  on 
long  routes,  their  strength  exhausted 
by  hunger  and  thirst,  fatigue  and  fright, 
the  weak  easily  fall  and  are  trampled 
upon,  and  unless  helped  up,  must  soon 
die.  Hogs  also  swelter  and  perish. 
See  per  Parke,  B.,  in  Carr  v.  The  Lan- 
cashire and  Yorkshire  R'y,  7  Exch. 
712;  Denio,  J.,  in  Clarke  v.  The  Roch- 
ester &  S.  R.  R.  Co.,  14  N.  Y.  573.  It 
is  a  mode  of  transportation  which  but 
for  its  necessity  would  be  gross  cruelty 
and  indictable  as  such.  The  risk  may 
be  greatly  lessened  by  care  and  vigil- 
ance, by  feeding  and  (watering  at  proper 
intervals,  by  getting  up  those  that  are 
down  and  otherwise.  But  this  imposes 
a  degree  of  care  and  an  amount  of  labor 
go  different  from  what  is  required  in 
reference  to  other  kinds  of  property, 
that  I  do  not  think  this  kind  of  prop- 
erty falls  within  the  reasons  upon  which 
the  common  law  liability  of  common 
carriers  was  fixed.  In  McManus  v. 
The  Lancashire  Railway  Co.,  2  H.  & 
N.  702,  the  court  say,  '  we  are  able  to 
decide  this  case  without  referring  to  the 
second  point  made  by  the  defendants, 
viz.,  the  alleged  distinction  between  the 
liability  of  carriers  as  to  the  conveyance 
of  horses  and  live  stock,  and  ordinary 
goods;  but  should  the  question  ever 
arise,  we  think  the  observation  which 
fell  from  Baron  Parke  in  Carr  v.  The 
Lancashire  and  York  Railway  Com- 
pany is  entitled  to  much  consideration'. 
In  the  same  case  on  appeal  in  the  Ex- 
chequer Chamber,  4  H  &  N.  346,  Erie, 


J.,  speaking  of  the  condition  of  the  con- 
tract in  that  case,  says:  'This  condi- 
tion is  imposed  in  respect  of  horses. 
And  I  find  neither  authority  nor  princi- 
ple for  holding  that  defendants  were 
bound  to  receive  living  animals  as  com- 
mon carriers.'  In  Palmer  v.  The  Grand 
Junction  Railway  Company,  4  M.  &  W. 
758,  Parke,  B.,  interrupting  counsel, 
asks :  '  Does  the  rule  as  to  negligence 
apply  to  live  animals,  as  horses.'  Of 
course,  if  they  are  stolen,  it  would ;  but 
is  it  so  when  they  are  delivered,  al- 
though hurt  or  damaged.'  If  misde- 
livered,  the  earner  would  be  liable ;  but 
they  would  not  be  liable  for  a  mere  ac- 
cident to  an  animal,  supposing  the  car- 
riage to  be  safe,  good  and  properly 
conducted.'  This  case  was  decided  in 
1839  when  the  question  was  compara- 
tively a  new  one.  And  it  is  quite  man- 
ifest that  Baron  Parke,  in  the  above 
remarks,  had  reference  to  the  question 
as  one  of  common  law  merely,  and 
when  he  comes  to  decide  the  case, 
holding  that  if  the  company  chose  to 
carry  horses  and  do  not  take  care  to 
accept  them  with  a  limited  responsi- 
bility, then,  by  accepting  them,  they 
must  be  held  to  have  accepted  as  com- 
mon carriers,  it  is  equally  manifest  that 
the  decision  is  rested  wholly  upon  the 
statute  which  he  cites,  expressly  enu- 
merating 'cattle'  with  'other  goods, 
wares  and  merchandise,  ai-ticles,  matters 
and  things '  which  the  company  were 
authorized  to  carry,  placing  all  appar- 
ently upon  the  same  ground.  The 
conclusion  from  the  statute  would  seem 
to  have  been  ^uite  as  broad,  at  least,  as 
the  premises  would  warrant.  But  it 
had  the  statute,  such  as  it  was,  to  rest 
upon.  It  may,  however,  be  well  doubted 
whether  the  decision  would  have  been 
the  same,  if  the  question  had  arisen  for 
the   first  time  after    the   decision   in 
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plied  to  the  transportation  of  this  kind  of  property,  modified  as 


Oxlade  v.  The  Northeast  R.  Co.,  15 
Com.  B.  (N.  S.)  680,  to  be  hereafter  no- 
ticed; and  that  of  Pardington  v.  S. 
Wales  Co.,  3g  Eng.  L.  &  E.  432,  decided 
in  November  1856.  In  the  latter  case, 
the  question  arose  upon  the  reasonable- 
ness of  a  notice  given  by  the  company 
to  a  shipper  of  cattle  under  17  and  iS 
Vict.,  ch.  31,  §  7  (Railway  Traffic  Act  of 
1854),  which  expressly  held  the  com- 
pany liable  for  the  loss  of  or  injury  done 
to  any '  horses,  cattle  or  other  animals,' 
or  to  any  goods,  etc.,  unless  the  condi- 
tions fixed  by  the  notices,  etc.  should  be 
held  by  the  court  to  be  just  and  reason- 
able. Martin,  B.,  says  '  the  common  law- 
liability  of  common  carriers  does  not 
apply  to  cattle  at  all.  In  former  days 
they  were  not  carried.  They  might 
therefore,  but  for  the  statutes,  malie 
what  conditions  they  pleased.'  Pollock, 
C.  B.,  also  says:  'Why  should  they 
not  say,  if  you  insist  upon  our  carrying 
your  cattle,  we  will  carry  therm ;  but  it 
must  be  upon  the  terras  that  we  shall 
not  be  responsible  for  any  injury  which 
may  happen  to  them.  They  hold  them- 
selves out  as  carriers  of  horses  and 
cattle  sub  modo.'  The  drovers  went 
with  the  cattle  (as  in  the  present  case), 
and  Martin,  B.,  in  giving  his  judgment, 
says ;  '  I  doubt  the  liability  of  the  com- 
pany at  all,  even  if  there  had  been  no 
stipulation  on  their  partj  for  the  fault, 
if  any,  was  the  fault  of  those  who  went 
by  the  train  with  the  cattle.' 

"  It  will  be  noticed  that  in  England, 
by  the  statute  cited,  railroad  companies 
are  common  carriers  of  cattle,  horses, 
etc.,  and  bound  to  carry  as  such,  if  in- 
sisted upon  by  the  shipper,  except  as 
they  may  limit  their  liability  by  notices 
or  contracts  which  the  courts  hold  rea- 
sonable, and  that  the  statute  cited  in 
Palmer  v.  Grand  Junction  Co.  4  M.  & 
W.  758,  was  then  held  to  have  the  effect 


to  make  them  common  carriers  of  such 
property,  if  they  accepted  it  without 
conditions.  In  that  case,  however, 
there  was  no  evidence  of  their  haying 
held  themselves  out  as  doing  such  busi- 
ness only  on  special  terms.  But  this 
case  has  been  frequently  cited  in  this 
country  as  if  it  had  been  made  on  com- 
mon law  reasons  only,  and  applied  to 
cases  where  there  was  no  such  statute 
as  that  upon  which  it  was  clearly  rested 
by  the  court.  Thus  (without  enumer- 
ating other  instances),  in  Kimball  v. 
Rutland  Co.  26  Vt.  247,  the  court,  after 
very  correctly  holding  that  the  com- 
pany, by  publicly  offering  to  take  cattle 
at  one  price  with  common  law  liability, 
and  at  another  and  less  rate  when  the 
owner  assumes  the  risk,  thereby  held 
themselves  out  and  became  common 
carriers  of  cattle,  proceed  to  cite  this 
case  of  Palmer  v.  Grand  Junction  Com- 
pany as  proving  the  proposition  that 
'  the  fact  that  the  company  have  under- 
taken such  transportation  for  hire  and 
for  such  persons  as  choose  to  employ 
them,  establishes  their  relation  as  com- 
mon carriers.'  The  remark  was  correct 
enough  if  applied  to  the  facts  of  the 
case  before  them ;  but  the  language  is 
much  broader  than  is  warranted  by  the 
case  cited. 

"  Upon  sound  principle  and  upon  the 
English  authorities  above  cited,  I  think 
it  clear  the  transportation  of  cattle  by 
railroad  does  not  come  within  the  rea- 
sons of  the  law  applicable  to  common 
carriers,  so  far  as  relates  to  the  care  of 
the  property  and  responsibility  for  its 
loss  or  injury. 

"Unless,  therefore,  there  be  some- 
thing in  the  defendant's  charter  or  the 
act  of  consolidation  or  some  ether  stat- 
ute applicable  to  the  case,  the  company 
were  not  bound  to  receive  or  transport 
cattle  or  hogs  as  common  cai-riers,  but 
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far  only  as  may  be  nec:essary  owing  to  its  peculiar  character,  and 


tliey  might  legally  refuse  to  carry  them 
ill  that  or  in  any  other  capacity. 

"  But  in  the  case  of  the  Kansas  Pacific 
R.  R.  Co.  V.  Nichols,  9  Kan.  235,  m 
■which  a  different  view  was  taken  as  to 
the  duties  and  obligations  of  railroads 
as  common  carriers  as  to  this  species 
of  property,  the  following  comments 
were  made  upon  this  case  and  upon  the 
general  subject: 

"It  is  claimed  that  a  different  doc- 
trine has  been  recently  held  in  Michi- 
gan. Michigan  Southern  &  Northern 
Indiana  R.  R.  Co.  v.  McDonough,  21 
Mich.  165.  This  is  certainly  true  with 
respect  to  the  railroad  then  under  con- 
sideration by  the  court;  but  whether  it 
is  true  with  regard  to  all  railroads  in 
the  state  of  Michigan  is  not  certain. 
See  pages  189,  198,  199  of  the  opinion, 
and  the  comments  of  the  court  on  the 
provisions  of  the  charter  of  the  Michi- 
gan Southern  R.  R.  Co.,  and  the  act 
consolidating  it  with  the  Northern 
Indiana  R.  R.  Co.  But  if  this  decision 
does  not  apply  to  all  the  railroads  of 
Michigan  as  well  as  to  the  Michigan 
Southern  &  Northern  Indiana  R.  R. 
Co.  under  its  peculiar  charter,  does  it  in 
any  manner  indicate  what  the  law  is  in 
Kansas.'  We  think  not,  or  but  little, 
at  most. 

"  In  Michigan,  since  April,  1870,  rail- 
roads have  not  been  public  purposes 
or  public  uses,  in  the  sense  that  tliey 
are  such  in  other  states  of  the  Union. 
In  that  state  they  are  purely  and  strictly 
private  purposes  or  uses.  People  v. 
Salem,  20  Mich.  452,  475,  480,  485.  The 
supreme  court  of  that  state  say  that 
'They  (railroad  companies)  are  public 
agents  in  the  same  sense  that  the  pro- 
prietors of  any  other  kind  of  private 
business  are,  and  not  in  any  other  or 
different  sense.'  '  Our  policy  in  that 
respect,'  say  the  court,  'has  changed; 


railroads  are  no  longer  public  works, 
but  are  private  property.'  Railroads 
sre  private,  according  to  that  decision, 
in  the  same  sense  that  the  different 
kinds  of  business  of  hackmen,  dray- 
men, proprietors  of  stage  coaches,  mer- 
chants, newspaper  proprietors,  physi- 
cians, manufacturers,  mechanics,  hotel 
keepers,  millers,  etc.,  are  private.  Rail- 
roads in  Michigan  seem  from  that  de- 
cision to  be  such  private  corporations 
as  are  described  in  the  case  of  Leaven- 
worth Co.  V.  Miller,  7  Kan.  524,  535. 
If  thej  are  such  private  corporations  as 
there  described,  of  course  they  have  a 
right  to  be  common  carriers  of  just  such 
property  as  they  choose,  no  more  and 
no  less.  This  is  not  so  in  Kansas. 
The  railroads  of  Kansas  are  organized 
upon  a  different  basis.  In  Kansas  they 
are  endowed  with  a  kind  of  quasi  public 
as  well  as  private  character.  In  Kansas 
they  are  so  far  public  that  the  sovereign 
power  of  eminent  domain  may  be  exer- 
cised for  their  benefit,  and  they  are  so 
far  public  that  other  public  aid  may  be 
extended  to  them. 

"  It  is  believed  that  no  railroad  has  yet 
been  built  in  Kansas  that  has  not  been 
aided  both  by  the  exercise  of  the  power 
of  eminent  domain,  and  by  other  public 
aid,  such  as  lands  and  county  or  muni- 
cipal bonds.  Railroads  are  public  pur- 
poses in  no  sense  except  in  the  sense 
of  being  common  carriers  of  freight 
and  passengers.  It  is  true  that  there 
are  iricidental  public  benefits  ai-ising 
from  the  creation  and  operation  of  rail- 
roads, such  as  the  increase  in  the  value 
of  property  along  their  routes,  the  in- 
crease of  the  public  revenues,  etc.,  but 
these  are  only  incidental  benefits,  and 
are  not  at  all  what  make  railroads  pub- 
lic purposes.  And  this  public  charac- 
ter of  railroads  is  stamped  upon  them 
at  their  creation.    It  is  stamped  Upon 
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them  by  the  sovereign  power  when  it 
authorizes  their  coming  into  existence ; 
for  otherwise  they  could  receive  no 
public  aid  until  the  roads  should  be 
constructed  and  in  operation,  and  until 
the  roads  should  become  public  pur- 
poses by  virtue  of  becoming  common 
carriers  of  freight  or  passengers.  And 
if  they  were  created  absolutely  private 
corporations  they  could  become  com- 
mon carriers  only  by  holding  them- 
selves out  as  such,  and  by  actually 
carrying  freight  or  passengers.  We 
suppose  it  will  not  be  contended  that 
any  kind  of  public  aid  could  be  ex- 
tended to  a  purely  private  corporation. 
If  a  railroad  company  is  created  as  a 
private  cai-rier,  and  not  as  a  public  or 
common  carrier,  we  suppose  that  no 
one  will  contend  that  the  sovereign 
power  of  eminent  domain  could  be  ex- 
ercised for  its  benefit  in  its  construction, 
or  that  any  public  aid  of  any  kind  what- 
ever could  be  extended  to  it.  That 
railroads  are  created  common  carriers 
of  some  kind,  we  believe,  is  the  univer- 
sal doctrine  of  all  the  courts.  The 
main  question  is  always  whether  they 
are  common  carriers  of  the  particular 
thing  then  under  consideration.  The 
question  in  this  case  is,  whether  they 
are  common  carriers  of  cattle.  So  far 
as  our  statutes  are  concerned  no  distinc- 
tion is  made  between  the  carrying  of 
cattle  and  that  of  any  other  kind  of 
property.  Under  our  statutes  a  railroad 
may  as  well  be  a  common  carrier  of 
cattle  as  of  goods,  wares,  and  mer- 
chandise or  of  any  other  kind  of  prop- 
erty. Now,  as  no  distinction  has  been 
made  by  statute  between  the  carrying 
of  the  different  kinds  of  property,  we 
we  would  infer  that  railroads  were  cre- 
ated for  the  purpose  of  being  common 
carriers  of  all  kinds  of  property  which 
the  wants  or  need  of  the  public  require 


to  be  carried,  and  which  can  be  carried 
by  railroads ;  and  particularly  we  would 
infer  that  railroads  were  created  for  the 
purpose  of  being  common  carriers  of 
cattle.  As  Kansas,  and  all  the  sur- 
rounding states  and  territories,  with 
their  boundless  prairies  and  nutritious 
grasses,  are  destined  to  be  the  great 
stock-growing  countries,  it  can  scarcely 
be  supposed  that  the  legislature,  in  pro- 
viding common  carriers  for  the  prop- 
erty of  the  public,  should  have  omitted 
(o  provide  for  one  of  the  most  import- 
ant kinds  of  property,  a  vast  source  of 
unbounded  wealth.  We  have  no  navi- 
gable streams  within  the  boundaries  of 
Kansas  upon  which  to  transport  cattle, 
and  hence  they  must  be  transported  by 
railroad,  if  transported  by  any  means 
except  by  driving  them  on  foot.  It  is 
claimed,  however,  that  '  the  transporta- 
tion of  cattle  and  live  stock  by  common 
carriers  by  land  was  unknown  to  the 
common  law.'  Suppose  it  was;  what 
does  that  prove  ? 

"The  transportation  of  thousands  of 
other  property,  either  by  land  or  water, 
was  unknown  to  the  common  law,  and 
yet  such  kinds  of  property  are  now 
carried  by  common  carriers  and  by 
railroads  every  day.  We  get  our  com- 
mon law  from  England.  It  was  brought 
over  by  our  ancestors  at  the  earliest 
settlement  of  this  country.  It  dates 
back  to  the  fourth  year  of  the  reign  of 
James  I.,  or  1607,  when  the  first  Eng- 
lish settlement  was  founded  in  this 
country  at  Jaipestown,  Virginia.  The 
body  of  the  laws  of  England  as  they 
then  existed  now  constitute  our  com- 
mon law.  It  is  so  fixed  by  statute  in 
this  state  (Comp.  Laws,  678;  Gen. 
Stat.  1 127,  §  3),  and  is  generally  so 
fixed  by  statute  or  by  judicial  decis- 
ions in  the  other  states.  The  reason 
why  cattle  and   live  stock  were  not 
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this  rule  of  liability  becomes  fixed  upon  the  carrier  is  answered 


transported  by  land  by  common  carriers 
at  common  law  was,  because  no  com- 
mon carrier  at  J.he  time  our  common 
law  was  formed  had  any  convenient 
means  for  such  transportation.  Among 
the  other  kinds  of  property  not  trans- 
ported by  common  carriers,  either  by 
land  or  water,  at  the  time  our  common 
law  was  formed,  are  the  following: 
Reapers,  mowers,  wheat  drills,  corn 
planters,  cultivators,  threshing  ma- 
chines, corn  shellers,  gypsum,  guano, 
Indian  corn,  potatoes,  tobacco,  stoves, 
steam  engines,  sewing  machines,  wash- 
ing machines,  pianos,  reed  organs,  fire 
and  burglar  proof  safes,  etc. ;  and  yet 
no  one  would  now  contend  that  rail- 
roads are  not  common  carriers  of  these 
kinds  of  articles.  At  common  law  the 
character  of  the  carrier  was  never  de- 
termined by  the  kind  of  property  that 
he  carried.  He  might  have  been  a 
private  or  special  carrier  of  goods, 
wares  and  merchandise,  or  of  any  other 
kind  of  property,  or  he  might  have 
been  a  public  or  common  carrier  of 
cattle,  live  Stock,  or  any  other  kind  of 
property  just  as  he  chose.  All  per- 
sonal property  was  subject  to  be  carried 
by  a  common  carrier,  and  no  personal 
property  was  exempt.  Whether  a  per- 
son was  a  common  carrier  depended 
wholly  upon  whether  he  held  himself 
out  to  the  world  as  such,  and  not  upon 
the  kind  of  property  that  he  carried. 

■'  A  common  carrier  was  such  as  un- 
dertook 'generally'  and  not  as  a  cas- 
ual occupation,  and  for  all  people 
indifferently,  to  convey  goods  and  de- 
liver them  at  a  place  appointed,  for  hire, 
as  a  business,  and  with  or  without  a 
special  agreement  as  to  price.'  2  Kent 
Com.  598.  And  he  could  hold  himself 
out  as  a  common  carrier  by  engaging 
in  the  business  generally,  or  by  an- 
nouncing   or    proclaiming    it    to    the 


world  by  the  issuing  of  cards,  circu- 
lars, advertisements,  etc.,  or  by  any 
other  means  that  would  let  the  public 
know  that  he  intended  to  be  a  common 
or  general  carrier  for  the  public.  Rail- 
roads hold  themselves  out  as  common 
carriers  by  an  act  irrevocable  on  their 
part  in  their  very  creation  and  organi- 
zation. The  very  nature  of  their  busi- 
ness is  such  that  by  engaging  in  it,  or 
offering  to  engage  in  it,  they  hold  them- 
selves out  as  common  carriers.  But 
let  us  return  to  the  point  more  espe- 
cially under  consideration.  At  com- 
mon law  no  person  was  a  common 
carrier  of  any  article  unless  he  chose 
to  be,  and  unless  he  held  himself  out 
as  such;  and  he  was  a  common  carrier 
of  just  such  articles  as  he  chose  to  be, 
and  no  others.  If  he  held  himself  out 
as  a  compion  carrier  of  silks  and  laces, 
the  common  law  would  not  compel 
him  to  be  a  common  carrier  of  agricul- 
tural implements,  such  as  plows,  har- 
rows, etc. ;  if  he  held  himself  out  as  a 
common  carrier  of  confectionery  and 
spices,  the  common  law  would  not 
compel  him  to  be  a  carrier  of  bacon, 
lard  and  molasses.  Funnel  v.  Pettijohn, 
2  Harrington'  (Del.),  48.  And  it  seems 
to  us  clear  beyond  all  doubt,  that  if  any 
person  had,  in  England,  prior  to  the 
year  1607,  held  himself  out  as  a  com- 
mon carrier  of  cattle  and  live  stock  by 
land,  the  common  law  would  have 
made  him  such.  If  so,  where  is  the 
valid  distinction  that  is  attempted  to  be 
made  between  the  carrying  of  live  stock 
and  the  carrying  of  any  other  kind  of 
personal  property?  The  common  law 
never  declared  that  certain  kinds  of 
property  only  could  be  carried  by  com- 
mon carriers,  but  it  permitted  all  kinds 
of  personal  property  to  be  so  carried. 
At  common  law,  any  person  could  be 
a  common  carrier  of  all  kinds,  or  kind, 
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by  the  consideration,  that  the  law  must  keep  pace  with  the  march 
of  improvement  by  applying  the  rules  already  established  to  the 
changed  condition  of  things.' 

ported  over  their  road  from  one  place 
to  another,  such  company  assume  all 
the  responsibilities  of  a  common  carrier 
except  so  far  as  such  responsibilities 
may  be  modified  by  special  contract." 
Rixford  v.  Smith,  52  N.  H.  355 ;  Louis- 
they  came  into  existence,  it  must  be    ville  etc.  R.  R.  v.  Hedger,  9  Bush,  645; 


and  just  such  kinds  of  personal  prop- 
erty as  he  chose,  no  more  nor  less.  Of 
course,  it  is  well  known  that  at  the 
time  when  our  common  law  had  its 
origin,  that  is,  prior  to  the  year  1607, 
railroads  had  no  exii^tence.     But  when 


admitted  that  they  would  be  governed 
by  the  same  rules,  so  far  as  applicable, 
which  govern  other  carriers  of  prop- 
erty. Therefore,  it  must  be  admitted 
that  railroads  might  be  created  for  the 
purpose  of  carrying  one  kind  of  prop- 
erty only,  or  for  carrying  all  kinds  of 
property  which  can  be  carried  by  rail- 
roads, including  cattle,  live  stock,  etc. 
In  this  state  it  must  be  presumed  that 
they  were  created  for  the  purpose  of 
carrying  all  kinds  of  personal  prop- 
erty. It  can  hardly  be  supposed  that 
they  were  created  simply  for  the  pur- 
pose of  being  carriers  of  such  articles 
only  as  were  carried  by  common 
carriers  under  the  common  law  prior 
to  the  year  1607;  for  if  such  were  the 
case,  they  would  be  carriers  of  but  few 
of  the  innumerable  articles  that  are 
now  actually  carried  by  railroad  com- 
panies, and  it  can  hardly  be  supposed 
that  they  were  created  for  the  mere 
purpose  of  taking  the  places  of  pack 
horses,  or  clumsy  wagons,  often  drawn 
by  oxen,  or  such  other  primitive  means 
of  carriage  and  transportation  as  were 
used  in  England  prior  to  that  year. 
Railroads  are  undoubtedly  created  for 
the  purpose  of  carrying  all  kinds  of 
property  which  the  common  law  would 
have  permitted  to  be  carried  by  com- 
mon carriers  in  any  mode,  either  by 
land  or  water,  which  probably  includes 
all  kinds  of  personal  property.  Our 
decision,  then,  upon  this  question  is, 
that  whenever  a  railroad  company  re- 
ceive cattle  or  live  stock  to  be  trans- 


Rhodes  V.  The  Railroad,  id.  68S ;  Welsh 
■V.  The  Railroad,  10  Ohio  St.  72 ;  Evans 
V.  The  Railroad,  in  Mass.  142;  Hall  v. 
Renfro,  3  Met.  (Ky.)  51 ;  Conger  v.  The 
Railroad,  6  Duer,  375;  Harris  v.  The 
Railroad,  20  N.  Y.  232 ;  Ohio  etc.  R.  R. 
V.  Dunbar,  20  111.  623;  T.  W.  &  W.  R. 
Co.  V.  Hamilton,  76  id.  393 ;  Toledo  etc. 
R.  R.  V.  Thompson,  71  id.  434;  St. 
Louis  etc.  R.  R.  v.  Dorman,  72  id.  504; 
Squire  v.  The  Railroad,  gS  Mass.  239; 
Kimball  v.  The  Railroad,  26  Vt.  247; 
South  etc.  R.  R.  v.  Henlein,  52  Ala. 
606;  Smith  V.  The  Railroad,  12  Allen, 
531 ;  Kansas  etc.  R.  R.  v.  Reynolds,  8 
Kansas,  623;  Wilsons  v.  Hamilton,  4 
Ohio  St.  722 ;  Clarke  v.  The  Railroad, 
14  N.  Y.  570 ;  Penn  v.  The  Railroad, 
49  id.  204;  Cragin  v.  The  Railroad,  51 
id.  61 ;  Betts  v.  The  Farmers'  Loan  Co. 
21  Wis.  80;  Evansville  etc.  R.  R.  -v. 
Young,  28  Ind.  516;  Ballentine  v.  The 
Railroad,  40  Mo.  491 ;  Illinois  Central 
R.  R.  V.  Hall,  58  111.  409;  Lee  v.  The 
Railroad,  72  N.  C.  236;  Sager  v.  The 
Railroad,  31  Me.  228. 

But  the  law  is  held  differently  in 
Michigan,  and  railway  companies  are 
not  in  that  state  common  carriers  of 
live  stock  unless  they  have  assumed 
that  character  and  cannot  be  compelled 
by  law  to  carry  it  as  freight  nor  be  held 
responsible  for  it  as  common  carriers. 
Mich.  S.  R.  R.f.  McDonough,  21  Mich. 
165 ;  Lake  Shore  R.  R.  -o.  Perkins,  25 
id.  329. 

'  McCoy  V.  The  Railroad,  44  Iowa, 
424. 
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§  222.  The  carrier  of  living  animals  as  freight  is  therefore  to 
be  regarded  as  a  common  c... jier  as  to  such  freight,  and  not  as  a 
special  agent  of  the  owner  for  their  transportation  as  has  been 
sometimes  contended.  But  as  the  law  has  introduced  by  impli- 
cation into  every  contract  for  the  carriage  of  goods,  an  exception 
to  the  carrier's  liability  in  cases  where  the  loss  to  them,  whilst 
in  his  charge,  has  been  occasioned  by  the  act  of  God  or  of  the 
public  enemy,  or  by  their  own  decay  from  an  inherent  infirmity, 
or  by  the  fault  of  the  owner  himself,  so  it  has  from  the  necessity 
and  justice  of  the  case,  introduced  an  exception  in  favor  of  the 
carrier  of  live  stock,  of  accountability  for  its  loss  or  injury  resulting 
from  its  own  uncontrollable  vicious  propensities,  and  the  damages 
incident  to  its  carriage  from  its  inherent  natural  character.  And 
this  question  as  to  the  relation  in  which  the  carrier  stands  to  such 
freiglj,t  is  of  more  importance  than  might  at  first  be  imagined,  as 
if  he  is  to  be  treated  in  its  transportation  as  a  common  carrier, 
he  becomes  an  insurer,  as  in  the  case  of  other  goods,  against  loss 
from  every  cause  except  the  acts  of  God  or  of  the  public  enemy 
or  of  the  animals  themselves,  unless  he  has  further  protected  him- 
self by  his  contract,  and  in  case  of  loss  of  or  injury  to  the  freight, 
the  burden  of  proving  that  it  arose  from  its  own  fault  rests  upon 
him  if  he  would  excuse  himself  upon  that  ground.  Whereas  if 
he  is  to  be  considered  merely  as  the  paid  agent  of  the  owner  for 
the  transportation  of  his  stock,  his  liability  would  rest  solely  upon 
the  question  of  negligence,  the  burden  of  proving  which  would 
be  upon  the  owner  of  the  freight;  and  this  has  been  the  conten- 
tion in  many  of  the  cases  in  which  he  has  been  held  liable  as  a 
common  carrier. 

§  223.  Another  excuse  which  the  law  allows  the  carrier  for 
the  nonperformance  of  his  contract  for  the  transportation  of  the 
goods  should  be  here  alluded  to.  If  after  having  entered  into 
such  a  contract,  hostilities  should  commence  between  his  country 
and  that  to  which  the  goods  are  to  be  carried,  it  would  operate 
as  a  legal  prohibition  upon  its  execution  and  its  nonperformance 
would  of  course  be  excused.  The  object  of  belligerents  being 
to  cripple  each  other's  commerce,  war  of  itself  operates  as  an 
interdiction  of  commercial  intercourse,  and  will  dissolve  all  con- 
tracts of  affreightment  for  the  carriage  of  goods  from  one  to  the 
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other.  And  this  will  be  the  effect  without  any  formal  declara- 
tion of  war.'  But  this  does  not  relieve  the  carrier  from  his  dufy 
to  preserve  the  goods  for  the  owner;  and  if  the  restraint  be 
merely  temporary,  as  an  embargo,  the  contract  will  not  be  dis- 
solved, and  after  its  removal,  must  be  performed  as  though  it  had 
not  intervened." 

§  224.  Besides  the  exceptions  which  are  allowed  by  the  com- 
mon law  to  the  liability  of  the  carrier  for  loss  of  the  goods  or  the 
injury  which  may  have  happened  to  them  whilst  in  his  custody, 
statutory  enactments  have  been  made  both  in  this  country  and 
in  England,  which  have  greatly  modified  as  to  certain  classes  of 
carriers  the  rigorous  liability  which  was  imposed  upon  them  by 
the  rules  of  the  common  law.  The  English  Land  Carriers'  Act, 
which  will  be  more  particularly  referred  to  in  the  chapter  upon 
the  subject  of  the  limitation  of  the  carrier's  liability  by  contract, 
and  which  as  its  title  indicates,  is  confined  to  carriers  by  land, 
was  designed  to  protect  all  such  carriers  from  imposition,  and 
from  losses  for  which  they  could  not  fairly  be  held  liable  on  account 
of  the  failure  of  their  employer  to  disclose  the  value  of  packages 
entrusted  to  them,  as  well  as  to  promote  a  system  of  fair  dealing 
between  the  carrier  and  the  public;  and  with  respect  to  the  own- 
ers of  sea-going  vessels  as  carriers,  besides  the  exceptions  always 
contained  in  their  bills  of  lading,  their  common  law  liability  is 
greatly  narrowed  by  acts  of  parliament  protecting  them  against 
liability  for  losses  by  fire;  from  the  obligation  to  make  good 
losses  of  gold,  silver,  diamonds,  watches,  jewels  or  precious  stones 
by  robbery  or  embezzlement,  unless  the  owner  has  at  the  time 
of  the  shipment,  declared  the  value  thereof;  from  making  good 
any  losses  incurred  by  the  misconduct  of  the  master  and  marin- 
ers without  their  privity,  or  by  robbery  by  whomsoever  com- 
mitted, to  a  greater  extent  than  the  value  of  the  ship  and  freight; 
and  to  all  other  cases  of  loss  occasioned  without  their  default  or 

'  The  Prize  Cases,  2  Black,  635;  The  15  Wall.  395;  United  States  v.  Gross- 

Teutonia,  L.  R.  3  Adm.  394;  Esposito  maj'er,  9  id.  73;    The  United  States  v. 

V.  Bowden,  7  El.  &  Bl.  762;  4  Id.  963;  Lapene,   17  id.  601;  Mitchell  v.  The 

Raid  V.  Hoskins,  5  id.  729;  S.  C.  6  id.  United  States,  21  id.  350. 

953;  Barker  v.  Hodgson,  3  M.  &  Sel.  «  Hadley  v.  Clarke,  8  T.  R.  259;  Bork 

267;  Griswoldt/.Waddington,  16  Johns,  v.  Norton,  2  McLean,  422. 
438 1  Montgomery  v.  The  United  States, 
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privity.^  And  a  similar  law  has  been  enacted  by  the  congress 
of  the  United  States  under  its  constitutional  power  to  regulate 
commerce,  for  the  protection  of  the  owners  of  all  vessels  employed 
as  common  carriers.''         ' 


>  English  notes  to  Coggs  v.  Bernard, 
I  Smith's  Ld.  Cases,  368,  369. 

»The  laws  of  the  congress  of  the 
United  States  for  the  protection  and  to 
limit  the  liability  of  the  owners  of  ves- 
sels as  common  carriers  are  to  be  found 
in  the  Revised  Statutes  from  sec.  4281 
to  4289  inclusive,  and  are  as  follows : 

Sec.  4281.  If  any  shipper  of  platina, 
gold,  gold  dust,  silver,  bullion  or  other 
precious  metals,  coins,  jewelry,  bills  of 
any  bank  or  public  body,  diamonds  or 
other  precious  stones,  or  any  gold  or 
silver  in  a  manufactured  or  an  unman- 
ufactured state,  watches,  clocks  or  time 
pieces  of  any  description,  trinkets,  or- 
ders, notes  or  securities  for  the  payment 
of  money,  stamps,  maps,  writings,  title 
deeds,  printings,  engravings,  pictures, 
gold  or  silver  plate  or  plated  articles, 
glass,  china,  silks  in  a  manufactured 
or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with 
any  other  material,  furs,  or  lace  or  any 
of  them,  contained  in  any  parcel  or 
package  or  trunk,  shall  lade  the  same 
as  freight  or  baggage  on  any  vessel, 
without  at  the  time  of  such  lading  giv- 
ing to  the  master,  clerk,  agent  or  owner 
of  such  vessel  receiving  the  same  a 
written  notice  of  the  true  character 
and  value  thereof,  and  having  the  same 
entered  on  the  bill  of  lading  there- 
for, the  master  and  owner  of  such 
vessel  shall  not  be  liable  as  carriers 
thereof  in  any  form  or  manner;  nor 
shall  any  such  master  or  owner  be 
liable  for  any  such  goods  beyond  the 
value  and  according  to  the  character 
thereof  so  notified  and  entered. 

Sec.  4282.  No  owner  of  any  vessel 
phfcU  be  liable  to  answer  for  or  make 


good  to  any  person,  any  loss  or  damage 
which  may  happen  to  any  merchandise 
whatsoever  which  shall  be  shipped, 
taken  in  or  put  on  board  any  such  ves- 
sel, by  reason  or  by  means  of  any  fire 
happening  to  or  on  board  the  vessef, 
unless  such  fire  is  caused  by  the  design 
or  neglect  of  such  owner. 

Sec.  4283.  The  liability  of  the  owner 
of  any  vessel  for  any  embezzlement, 
loss  or  destruction  by  any  person  of  any 
property,  goods  or  merchandise,  shipped 
or  put  on  board  of  such  vessel,  or  for 
any  loss,  damage  or  injury  by  collision, 
or  for  any  act,  matter  or  .thing,  loss, 
damage  or  forfeiture,  done,  occasioned 
or  incurred,  without  the  privity  or 
knowledge  of  such  owner  or  owners, 
shall  in  no  case  exceed  the  amount  or 
value  of  the  interest  of  such  owner  in 
such  vessel  and  her  freight  then  pend- 
ing. 

Sec.  42S4.  Whenever  any  such  em- 
bezzlement, loss  or  destruction  is  suf- 
fered by  several  freighters  or  owners 
of  goods,  wares,  merchandise  or  any 
property  whatever,  on  the  same  voyage, 
and  the  whole  value  of  the  vessel  and 
her  freight  for  the  voyage  is  not  suffi- 
cient to  m^ke  compensation  to  each  of 
them,  they  shall  receive  compensation 
from  the  owner  of  the  vessel  in  pro- 
portion to  their  respective  losses;  and 
for  that  purpose  the  freighters  and 
owner  of  the  property  and  the  owner 
of  the  vessel  or  any  of  tliem  may  take 
the  appropriate  proceedings  in  any  court 
for  the  purpose  of  apportioning  the 
sum  for  which  the  owner  of  the  ves- 
sel may  be  liable,  among  the  parties 
entitled  thereto. 

Sec.  42S5.    It  shall  be  deemed  a  sufB- 
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CHAPTER  VI. 

LIMITATION  OF  THE  CARRIER'S  LIABILITY  BY 
CONTRACT. 


§  225.  The  bill  of  lading  or  receipt  of  the  carrier,  so  far  as  it 
is  a  mere  acknowledgment  of  the  delivery  of  the  goods  and  a 
contract  to  carry  them,  has  already  been  treated  of.  But  this 
instrument  is  made  use  of  to  serve  another  purpose.     We  have 


cient  compliance  on  the  part  of  such 
owner  with  tlie  requirements  of  this 
title  relating  to  his  liability  for  any  em- 
bezzlement, loss  or  destruction  of  any 
property,  goods  or  rrierchandise,  if  he 
shall  transfer  his  interest  in  such  vessel 
and  freight  for  the  benefit  of  such 
claimants  to  a  trustee  to  be  appointed 
by  any  court  of  competent  jurisdiction, 
to  act  as  such  trustee  for  the  person 
who  may  prove  to  be  legally  entitled 
thereto;  from  and  after  which  transfer 
all  claims  and  proceedings  against  the 
owner  shall  cease. 

Sec.  4286.  The  charterer  of  any  ves- 
sel, in  case  he  shall  man,  victual  and 
nayigate  such  vessel  at  his  own  expense 
or  by  his  own  procurement,  shall  be 
deemed  the  owner  of  such  vessel  within 
the  meaning  of  the  provisions  of  this 
title  relating  to  the  limitation  of  the 
liability  of  the  owners  of  vessels ;  and 
such  vessel  when  so  chartered  shall  be 
liable  in  the  same  manner  as  if  navi- 
gated by  the  owner  thereof. 

Sec.  4287.  Nothing  in  the  five  pre- 
ceding sections  shall  be  construed  to 
take  away  or  affect  the  remedy  to  which 
any  party  may  be  entitled  against  the 
master,  officers  or  seamen,  for  or  on 
account  of  any  embezzlement,  injury, 
loss  or  destruction  of  merchandise  or 


property  put  on  board  any  vessel,  or  on 
account  of  any  negligence,  fraud  or 
other  malversation  of  such  master, 
officers  or  seamen  respectively,  nor  to 
lessen  or  take  away  any  responsibility 
to  which  any  master  or  seamen  of  any 
vessel  may  by  law  be  liable,  notwith- 
standing such  master  or  seaman  may 
be  an  bwner  or  part  owner  of  the  vessel. 

Sec.  4288.  Any  person  shipping  oil 
of  vitriol,  unslaked  lime,  inflammable 
matches  or  gunpowder  in  a  vessel  tak- 
ing cargo  for  divers  persons  on  freight, 
without  delivering  at  the  time  of  ship- 
ment, a  note  in  writing  expressing  the 
nature  and  character  of  such  merchan- 
dise, to  the  master,  mate,  officer  or 
person  in  charge  of  the  lading  of  the 
vessel  shall  be  liable  to  the  "United 
States  in  a  penalty  of  one  thousand 
dollars.  But  this  section  shall  not  ap- 
ply to  any  vessel  of  any  description 
whatsoever  used  in  rivers  or  inland 
navigation. 

Sec.  4289.  The  provisions  of  this 
title  relating  to  the  limitation  of  the 
liability  of  the  owners  of  vessels  shall 
not  apply  to  the  owners  of  any  canal 
boat,  barge  or  lighter,  or  to  any  vessel 
of  any  description  whatsoever  used  in 
rivers  or  inland  navigation. 

This  is  substantially  the  act  of  1851, 
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already  seen  that  carriers  are  now  allowed  to  contract  with  their 
employers  so  as  very  greatly  to  qualify  and  diminish  the  liability 
imposed  upon  them  by  the  common  law.  Goods  are  in  fact  now 
but  rarely  accepted  by  them  without  an  agreement  or  contract 
for  such  limitation,  and  it  being  important  that  such  contracts 
should  be  reduced  to  writing,  no  more  natural  or  convenient 
place  can  be  found  for  them  than  in  the  same  instrument  which 
evidences  their  receipt  and  the  contract  to  transport  them. 
Hence  it  has  become  the  universal  practice  for  carriers,  both  by 
land  and  water,  to  include  in  their  bills  of  lading  the  terms  as  to 
liability  upon  which  they  accept  the  goods,  which,  when  accepted 
by  the  shipper,  are  the  conditions  upon  which  the  carrying  is  to  be 
done,  and  are  binding  upon  both  parties,  provided  they  are  such 
as  can  be  lawfully  agreed  upon.  And  such  contracts  are  not  to 
be  regarded  as  made  solely  in  the  interest  or  for  the  exclusive 
benefit  of  the  carrier,  though  they  universally  qualify  and  mod- 
erate the  harsh  terms  imposed  upon  him  by  the  law  when  no 
express  contract  is  made  with  his  employer.  It  is  supposed, 
however  the  fact  may  be,  that,  the  liability  of  the  carrier  being 
lessened,  terms  correspondingly  favorable  have  been  gained  by 
the  shipper,  and  that  thus  the  advantage  from  such  contracts  is 
to  some  extent  mutual.  It  often  happens  that  the  shipper  may 
desire  by  contract  to  vary  the  terms  upon  which  alone  the  car- 
rier could  be  compelled  to  receive  and  carry  his  goods,  as,  for 
instance,  to  bind  him  by  what  is  known  as  a  through  contract 
where  they  must  necessarily  be  passed  over  several  lines  of  con- 
necting carriers  to  reach  their  destination.  In  such  cases,  as 
we  have  seen,  the  law  generally  in  this  country  binds  the  carrier 
to  convey  only  to  the  end  of  his  own  route  and  there  deliver  to 
the  next  succeeding  carrier;  biit  still  it  is  perfectly  competent 
for  the  carrier  who  first  receives  the  goods  to  bind  himself  for 
the  entire  transportation  and  to  be  responsible  for  the  safety 
of  the  goods  until  they  reach  their  destination;  and  in  such  cases, 

passed  for  the  purpose  of  limiting  the  ing  the  language  of  the  last  section  the 

liability  of  ship  owners.     An  interest-  provisions  of  the  law  have  been  held 

ing  account  of  the  events  and  reasons  to  apply  to  the  owners  of  vessels-used 

which  led  to  its  passage  will  be  found  upon  our  great  lakes.     Moore  v.  Amer- 

in  the  case  of  Norwich  Company  v.  ican  Trans.  Co.  24  How.  I. 
Wright,  13  Wall.  104.    Notwithstand- 
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if  I  they  be  lost  the  owner  may  look  to  him  to  be  made  whole 
without  undertaking  the  difficult  task  of  ascertaining  where  the 
fault  was  or  of  resorting  to  his  legal  remedy  in  a  distant  state. 
So  it  frequently  happens  that  by  entering  into  a  contract  with 
the  carrier  limiting  his  liability,  the  shipper  may  obtain  trans- 
portation at  greatly  reduced  rates,  which  he  may  regard  as  a 
matter  of  more  importance  to  him  than  the  liabiKty  of  the  car- 
rier. Other  instances  might  be  given,  but  these  are  sufficient  to 
show  that  such  contracts  are  not  always  and  altogether  for  the 
benefit  of  the  carrier. 

§  226.  These  considerations,  together  with  the  further  fact 
that,  owing  to  the  improved  state  of  society  and  the  rapidity  and 
comparative  safety  of  modern  modes  of  carriage,  there  is  not  now 
the  same  necessity  as  formerly  existed  for  holding  carriers  to  the 
rigorous  accountability  of  insurers  against  all  losses  except  those 
caused  by  the  act  of  God  or  of  the,  public  enemy,  have  induced 
the  courts  of  many  of  the  states  of  this  country  to  relax  the  rigor 
of  this  rule  at  least  in  so  far  as  to  permit  the  carrier  to  qualify 
this  liability  by  express  contract  with  his  employer. 

§  227.  In  England  it  has  been  from  very  early  times  the  law 
that  such  contracts  might  be  entered  into,  not  only  expressly  but 
by  notice  to  the  owner  of  the  goods.  The  first  reference  to  the 
subject  is  to  be  found'  in  a  note  to  Southcote's  case, '  in  which 
Lord  Coke  says  that  if  goods  are  delivered  to  one  person  to  be 
delivered  over  to  another,  it  is  good  policy  for  him  to  provide  for 
himself  in  special  manner  "  for  doubt  of  being  charged  with  his 
general  acceptance ; "  and  this  language  has  been  generally  under- 
stood as  having  reference  to  the  carrier  as  bailee ;  but  this  seems 
,  to  be  uncertain.  In  Morse  v.  Slue,"  it  was  said  by  Lord  Hale 
that  the  master  of  the  ship  "  might  have  made  a  caution  for  him- 
self." Nearly  a  century  intervened  during  which  time  we  find 
no  allusion  to  the  subject  until  the  case  of  Gibbon  v.  Paynton,  ^ 
in  which  the  attempt  was  made  to  hold  the  carrier  liable  for 
money  delivered  to  him  concealed  in  a  bag  filled  with  hay,  the 
carrier  having  giv^n  notice  that  he  would  not  be  liable  fqr  nioney 
unless  informed  of  the  fact.*     Lord  Mansfield,  as  we  have  seen, 

'4  Coke,  84.  »4  Burr.  2398  (A.  D.  1769) 

'  I  Ventris,  238.  *  Ante,  §213. 
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rested  his  decision  upon  the  fraud;  but  the  other  judges  consid- 
ered the  notice  as  equivalent  to  a  special  acceptance,  thus  assum- 
ing that  the  carrier  could  in  this  way  limit  his  liabiKty.  The 
next  heard  of  such  special  acceptances  was  in  Forward  v.  Pit- 
tard'  before  the  same  court,  in  1785,  until  which,  Burrough,  J., 
says  the  doctrine  of  notices  by  carriers  was  never  known  in 
Westminster  Hall.* 

§  228.  At  length  in  1804,  in  the  case  of  Nicholson  v.  Willan,' 
the  question  as  to  the  validity  of  such  notices  came  up  directly 
for  decision  before  Lord  EUenborough,  in  the  King's  Bench. 
The  defendants,  who  were  carriers,  had  put  up  a  notice  on  a 
board  in  their  office,  of  which  the  plaintiff  knew,  that  they  would 
not  be  liable  for  any  package  whatever  above  the  value  of  £5, 
unless  insured  and  paid  for  at  the  time  of  deHvery  and  unless,  if 
lost,  its  value  should  be  demanded  in  one  month  after  such  dam- 
age was  sustained.  The  parcel  in  question  contained  £58,  of 
which  no  notice  was  given  to  the  defendants.  After  a  "  ciiria  ad- 
visari  vult,"  Lord  EUenborough  delivered  his  judgment  in  which 
he  said:  "  Considering  the  length  of  time  during  which  and  the 
extent  and  universality  in  which  the  practice  of  making  such 
special  acceptances  of  goods  for  carriage  by  land  and  water  has 
now  prevailed  in  this  kingdom,  under  the  observation  and  with 
the  allowance  of  courts  of  justice,  and  with  the  sanction  and 
countenance  of  the  legislature  itself,  which  is  known  to  have  re- 
jected a  bill  brought  in  for  the  purpose  of  narrowing  the  carrier's 
responsibility  in  certain  cases,  on  the  ground  of  such  a  measure 
being  unnecessary,  inasmuch  as  carriers  were  deemed  fully  com- 
petent to  limit  their  own  responsibility  in  all  cases  by  special  con- 
tract; considering  also  that  there  is  no  case  to  be  met  within 
the  books  in  which  the  right  of  the  carrier  thus  to  limit  his  own 
responsibility  by  special  contract  has  ever  been  by  express  de- 
cision denied,  we  cannot  do  otherwise  than  sustain  such  'right, 
however  liable  to  abuse  and  productive  of  inconvenience  it  may 
be,  leaving  to  the  legislature  if  it  shall  think  fit  to  apply  such 
remedy  hereafter  as  the  evil  may  require."  And  the  judgment 
was  that  the  plaintiff  could  not  recover  even  the  £5  which  the 
jury  had  found  for  him.     And  Lord  Kenyon  in  another  case 

>  I  T.  R.  27.  » Smith  v.  Home,  8  Taunt.  146.  '5  East,  507. 
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said:  "When  no  rate  is  fixed  by  law,  the  carrier  is  entitled  to 
say  on  what  terms  he  will  carry;  he  is  not  obliged  to  take  every- 
thing that  is  brought  to  his  warehouse  unless  the  terms  on  which 
he  chooses  to  undertake  the  risk  are  complied  with  by  the  per- 
son who  employs  him.  The  old  mode  of  declaring  used  to  be 
on  the  custom  of  the  realm,  but  this  is  in  assumpsit ;  it  is  founded 
on  contract,  and  the  contract  must  therefore  govern  the  parties."  ^ 

§  229.  From  the  time  of  these  decisions,  many  cases  are  to  be 
found  in  the  English  reports  expressly  recognizing  the  right  of 
the  carrier  at  common  law  to  limit  his  liability  for  loss  or  injury 
to  the  goods,  resulting  from  any  cause  whatever,  even  the  felony 
of  his  own  servants,  except  his  own  gross  negligence  or  misfeas- 
ance, either  by  express  contract  with  his  employer,  by  special 
acceptance,  or  by  public  notice  brought  to  his  knowledge.^  The 
mode  resorted  to  however  in  the  great  majority  of  the  cases  was 
that  of  public  notice,  which  according  to  all  of  them,  if  brought  to 
the  knowledge  of  the  owner  of  the  goods,  constituted, what  was 
called  a  special  or  qualified  acceptance  by  the  carrier,  and  was 
the  contract  of  the  parties.^ 

§  230.  But  it  was,  in  many  instances,  impossible  for  the  car- 
rier to  prove  knowledge  of  the- notice  by  his  employer;  and 
many  questions  arose  as  to  what  should  be  sufficient  evidence 
that  notice  had  come  to  his  knowledge;  whether  it  was  to  be 
presumed  that  he  had  seen  it  in  a  newspaper  which  he  had  been 
accustomed  to  read,  or  whether  he  had  seen  it  posted  up  in  the 
office  where  the  carrier  transacted  his  business.  Questions  also 
arose  as  to  the  construction  to  be  put  upon  the  various  forms  of 
notices.    And  these  considerations,  in  connection  with  the  frauds 

'  Anonymous    v.    Jackson,    Peake's        '  Those  whose  curiosity  may  prompt 

.Addl.  Cas.  185.  them   to  investigate   the   state  of  the 

^  Batson  v.  Donovan,  4  B.  &  Aid.  21 ;  English  law  upon  this  subject  previous 

Mayhew  v.  Eames,   3  B.  &  C.  601;  to  the  passage  of  the  English  Lanji 

Maving  v.  Todd,  i  Starkie,  72 ;  Leeson  Carriers'  Act  (1830)  will  find  the  cases 

■i".  Holt,  id.  186;  Riley -n.  Home,  5  Bing.  cited  and  commented  upon  at  length 

217;  Butt  V.  liailway,  11  Com.  B.  140;  by  Bronson  and  Cowen,  JJ.,  in  Hollister 

Brookew.  Pickwick,  4  Bing.  218;  Smith  v.  Nowlen  and  Cole   v.  Goodwin,   19 

V.  Home,  8  Taunt.  144;  Birkett  v.  Wil-  Wend.  234,  251,  in  The  N.  Y.  Cent.  R. 

Ian,  2  B.  &  Aid.,  356;  Garnett  v.  Wil-  R.  w.   Lockwood,    17  Wall.  357,  and 

Ian,  5  id.  S3;  Sleat  v.   Fagg,  id.  342;  in  Sager  v.  The  Raijwaj  Co.  31  Me. 

W_yld  V.  Pickford,  8  M.  &  W.  443.  228. 
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which  were  being  practiced  upon  carriers  by  concealments  of 
value,  and  the  frequent  hardships  upon  them  caused  by  the  care- 
lessness of  their  servants,  induced  the  legislature  to  pass  the  act 
of  II  Geo.  IV  and  i  William  IV  (1830)  commonly  known  as  the 
English  Land  Carriers'  Act.' 

§  231.  The  object  of  this  act,  as  stated  in  its  title,  was  the 
more  effectual  protection  of  carriers  for  hire  against  loss  or  injury 
to  parcels  or  packages  delivered  to  them  for  conveyance  or  cus- 
tody, the  value  or  contents  of  which  shall  not  be  declared  to 
them  by  the  owners;  and  after  a  preamble  which  recites  that  by 
reason  of  the  frequent  practices  of  bankers  and  others  sending 
by  public  conveyances  for  hire,  parcels  and  packages  containing 
articles  of  great  value  in  small  compass,  much  valuable  property 
is  rendered  liable  to  depredation,  and  the  responsibility  of  such 
common  carriers  is  greatly  increased ;  and  by  the  frequent  omis- 
sion of  the  persons  sending  such  parcels  to  notify  the  value  and 
nature  of  the  contents  thereof,  so  as  to  enable  such  carriers  to 
protect  themselves  against  losses,  and  the  difficulty  of  fixing  par- 
ties with  knowledge  of  notices  published  to  limit  their  responsi- 
bility, they  have  sustained  heavy  losses ;  it  is  enacted  that  no  such 
common  carrier  shall  be  liable  for  the  loss  of  or  injury  to  any  of 
the  articles  therein  named  above  the  value  of  £10,  not  occasioned 
by  the  felonious  acts  of  his  servants  or  his  own  personal  negli- 
gence, unless  at  the  tiitie  of  the  delivery  thereof  at  the  office  of 
such  carrier,  the  value  and  nature  of  such  property  shall  have 
been  declared  and  the  increased  charges  authorized  by  the  act 
shall  have  been  paid;  and  further,  that  no  public  notice  or  declar- 
ation should  thereafter  exempt  any  carrier  from  his  liability  at 
common  law  for  the  loss  or  injury  to  any  articles  other  than  those 
specified  in  the  act,  but  that  as  to  such  other  articles  his  liability 
as  at  common  law  should  remain,  notwithstanding  such  notice; 
and  provided  also,  that  the  act  should  not  be  so  construed  as  in 
anywise  to  affect  any  special  conti-act  with  the  caixiei-.* 

§  232.  Commenting  upon  this  act,  the  English  judges  have 
said  that  protection  to  carriers  was  its  object,  as  its  title  imports, 

'.  Hinton  V.  Dibbin,  2  Ad.  &  El.  (N.  tion  of  the  liability  of  the  carrier,  -will 
S.)  646.  be  found  set  out  in  full  in  Story  on 

2  This  act,  so  far  as  it  aifects  the  ques-    Bailments,  §§  554  a,  554  b  and  554  c. 
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and  that  they  would  not  put  upon  it  a  more  limited  construction 
than  its  language  required.  Hence  they  have  held  that  although 
public  notices  will  no  longer  avail  the  carrier  in  limiting  his  lia- 
bility, special  contracts  for  tha:t  .purpose  are  still  allowed  and  are 
not  affected  by  the  act;  and  that  if  notice  be  given  to  the  cus- 
toiper  of  the,  carrier  and  he  subsequently  sends  his  goods  to  be 
carried  without  objection  to  the  terms  of  the  notice,  he  is  bound 
by  them.  So  that  the  validity  and  effect  of-  notices  other  than 
such  as  are  called  public,  remain  the  same  as  before  the  act.^ 
And  in  numerous  cases  it  has  been  decided  that  he  may  protect 
himself  by  such  notices  against  loss  caused  by  the  negligence  of 
his  servants  though  not  against  such  as  are  occasioned  by  their 
felonious  acts.  Nor  is  it  material  under  this  act,  in  what  manner 
the  contract  is  made.  Neither  writing  nor  signing  nor  any  other 
formaljty  is  required,  the  question  in  every  case  being  one  of 
fact,  whether  there  was  such  a  contract  (Walker  v.  Railway, 
supra).  And  although  a  mere  public  notice  may  not  be  sufficient, 
if  a  ticket  containing  such  notice  be  delivered  to  the  customer  or 
his  agent,  it  will  suffice  to  limit  the  carrier's  liability,  whether  it 
was  read  over  or  explained  or  understood  by  him  or  not.' 

§  233.  The  Carriers'  Act  was  however  somewhat  modified 
by  the  legislature  in  1854  by  what  is  known  as  the  Railway  and 
Canal  Traffic  Act,  as  to  the  class  of  carriers  indicated  by  its  title, 
so  far  as  to  prohibit  such  carriefs  from  limiting  their  liability  by 
"  notice,  condition  or  declaration  " ;  provided  however  that  noth- 
ing contained  in  the  act  shall  be  construed  to  prevent  said  com- 
panies from  making  such  conditions  as  to  the  terms  of  carriage 
as  shall  be  signed  by  the  shipper  and  adjudged  by  the  court  or 
judge  before  whom  any  question  relating  thereto  shall  be  tried, 
to  be  just  and  reasonable ;  and  further  that  the  amount  of  recov- 
ery, in  case  of  loss,  for  the  various  articles  therein  enumerated 
shall  not  exceed  a  certain  designated  sum,  varying  according  to 
the  nature  of  the  article  to  be  carried,  unless  the  shipper  shall 
declare  them  to  be  of  higher  value  and  pay  additional  compensa- 
tion for  the  increased  risk  and  care  thereby  occasioned.     But  the 

'  Walker  v.  Railway,  2  Ellis  &  B.  750;    Railway,  id.  699. 
Austin  V.  Railway,  10  C.  B.  454;  Carr        «  Gr.  N.  R'y  v.  Marville,  7  Rail  Cas. 
V.  Railway,  7  Exch    707;   Fowles  v.    S30;  Palmer  t).  Railway,  4  M.&W.  749. 
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act  expressly  excepts  from  its  provisions  all  such  articles  as  are 
named  in  the  general  Carriers'  Act. 

§  234.  The  material  alteration  effected  by  this  latter  act,  as 
will  be  observed,  is  that  by  this  act  railway  and  canal  companies 
can  limit  their  liability  as  carriers  of  the  articles  enumerated  in 
it  only  by  special  contract  signed  by  the  shipper  which  shall  be 
adjudged  by  the  courts  to  be  reasonable  and  just.  Many  cases 
under  this  act  have  come  before  the  judges  requiring  decision 
as  to  whether  conditions  or  stipulations  in  such  contracts  were 
just  and  reasonable;  and,  following  the  cases  under  the  Carriers' 
Act,  it  has  been  repeatedly  determined  that  while  a  contract 
which  relieves  the  carrier  from  all  liability  is  not  reasonable,  it 
is  so,  when  it  stipulates  that  he  shall  not  be  held  liable  for  losses 
caused  by  the  negligence  of  himself  or  his  servants.* 


1  This  act  having  given  an  unlimited 
discretion  to  the  courts  to  determine 
■what  are  reasonable  and  what  are  un- 
reasonable conditions  in  contracts  be- 
tween carriers  and  their  employers,  it 
will  be  interesting  as  well  as  instructive 
to  know,  as  far  as  the  cases  inform  us, 
what  has  been  considered  just  and  reas- 
onable in  such  cases,  and  by  what  prin- 
ciples the  courts  have  been  guided  in 
coming  to  their  conclusions. 

In  Peek  v.  The  Railway  Co.  10  H. 
L.  Cases,  473,  the  contract  was  that  the 
company  would  not  be  responsible  for 
loss  of  or  injury  to  the  goods  unless 
declared  and  insured  according  to  their 
value.  The  Lord  Chancellor  (West- 
bury),  speaking  to  the  question  of  its 
reasonableness,  said :  "  If  the  present 
condition  were  introduced  in  a  contract 
between  the  company  and  the  o\vner 
of  the  goods,  delivered  to  be  carried  by 
that  company,  the  necessary  effect  of 
such  a  contract  would  be  that  it  would 
exempt  the  company  from  responsibil- 
ity for  the  injury,  however  caused,  in- 
cluding, therefore,  gross  negligence  and 
even  fraud  and  dishonesty  on  the  pai-t 
of  the  servants  of  the  company,  for  the 
condition  was  expressed  without  any 


limitation  or  exception.  I  am  there- 
fore, in  the  first  place,  clearly  of  opinion 
that  the  condition  insisted  on.  by  the 
company,  even  if  it  had  been  duly  em- 
bodied in  a  special  contract  between  the 
parties,  is  a  condition  which  it  would 
be  the  duty  of  a  court  or  judge  to  hold 
to  be  neither  just  nor  reasonable." 

In  Aldridge  v.  The  Railway  Co.  15 
Com.  B.  (N.  S.)  5S2,  certain  goods  con- 
sisting of  empty  packages  which  had 
already  been  carried  ove"  the  road  were 
sent  back  according  to  custom,  without 
further  charge. 

The  printed  conh-act  provided  that 
the  company  would  not  be  answerable 
for  the  loss  or  detention  of,  or  damage 
to  packages  of  any  description  charged 
by  the  company  as  empties.  This  con- 
dition was  considered  unreasonable. 
There  was  a  consideration  for  the  re- 
turn carriage  of  these  empty  packages 
in  the  amount  paid  for  their  carriage  to 
the  place  from  which  they  were  to  be 
be  returned,  and  their  return  free  was 
only  one  of  the  inducements  held  out 
to  the  public  to  send  full  packages. 
The  return  carriage  was  therefore  for  a 
consideration,  and  the  company  could 
not  therefore  divest  itself  of  all  liability. 
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§  235.  In  this  country,  the  contest  between  the  carrier  and  his 
employer  upon  this  question  of  the  carrier's  right  to  limit  his  ex- 
traordinary common  law  liability,  commenced,  so  far  as  the  cases 


In  McManus  v.  Railway  Co.  4  H.  & 
N.  327,  the  plaintifl'  desiring  to  send 
horses  by  the  company's  road  signed  a 
ticket  containing  the  condition  that  the 
owner  of  the  horses  should  undertake 
all  the  risk  of  conveyance,  whatsoever, 
as  the  company  would  not  be  respon- 
sible for  any  injury  or  damage,  how- 
ever caused,  occurring  to  live  stock  of 
any  description  traveling  upon  the  rail- 
way or  in  its  vehicles.  The  horses 
were  injured  by  being  put  into  an  in- 
stifEcient  truck,  and  it  was  held  that 
the  contract  was  not  just  and  reason- 
able and  was  therefore  void. 

In  Lewis  v.  Railway  Co.  J  H.  &  N. 
S67,  and,  in  Simons  v.  Railway  Co.  18 
Com.  B.  805,  the  condition  was  that  no 
claim  for  deficiency,  damage  or  deten- 
tion would  be  allowed  unless  made 
within  three  days  after  the  delivery  of 
the  goods,  nor  for  loss  unless  made 
within  seven  daj'S  after  the  time  when 
they  should  have  been  delivered.  A 
part  of  the  goods  were  lost  but  no  claim 
was  made  until  more  than  seven  days 
from  the  time  when  they  should  have 
been  delivered,  and  it  was  held  that  the 
condition  was  reasonable  and  that  the 
company  had  a  good  defense  to  the  ac- 
action  on  the  ground  that  the  claim  had 
not  been  made  within  the  seven  days. 
A  condition  that  a  railway  company 
should  not  be  liable  for  a  loss  of  market 
or  other  delay  arising  from  detention  is 
a  reasonable  condition.  White  v.  Rail- 
way Co.  2  Com.  B.  (N.  S.)  7.  But  a 
condition  not  to  be  liable  for  delay 
however  caused  is  unreasonable.  Kirby 
V.  Railway  Co.  18  L.  T.  (N.  S.)  658. 

A  condition  that  the  company  will 
not  be  answerable  for  damage  done  to 
any  horse  conveyed  by  a  railway  is 


reasonable.  Wise  v.  Railway  Co.,  i  H. 
&  N.  63.  So  a  condition  that  the  com- 
pany was  to  be  held  "  free  from  all  risk 
•  in  respect  of  any  damage  arising  in  the 
loading  or  unloading,  from  suffocation 
or  from  being  trampled  upon,  bruised 
or  otherwise  injured  in  transit,  from 
fire  or  from  any  other  cause  whatso- 
ever," was  held  reasonable.  Parding- 
ton  V.  Railway  Co.  i  H.  &  N.  392.  It 
is  also  held  reasonable  to  stipulate  that 
horses  shall  be  carried  at  the  owner's 
risk.  McCance  v.  Railway  Co.  7  H. 
&  N.  477. 

It  has  also  been  held  reasonable  to 
give  public  notice  that  perishable  or 
fragile  articles  will  be  conveyed  only 
by  special  agreement  or  by  particular 
trains,  and  that  the  carrier  shall  not  be 
held  responsible  for  the  loss  of  market 
or  for  loss  or  injury  arising  from  delay 
or  detention  of  ti'ains,  exposure  to 
weather,  stowage,  or  from  any  cause 
whatever,  other  than  gross  neglect  or 
fraud.  Beal  v.  Railway  Co.  3  H.  &  C. 
337.  It  has  also  been  held  reasonable 
for  railway  companies  to  make  distinc- 
tions in  the  conditions  for  carriage  by 
.different  kinds  of  trains.  Thus,  in  a 
case  where  the  owner  of  horses,  know- 
ing that  there  was  a  certain  rate  for 
carrying  horses  by  a  passenger  train 
and  a  lower  rate  for  their  conveyance 
by  a  freight  train,  &ent  them  by  the 
former  at  his  own  risk,  it  was  held  that 
as  there  was  an  alternative  mode  of 
conveyance  the  condition  was  reason- 
able. Harrison  v.  Railway  Co.  2  Best 
&  S.  122.  Thus  it  appears  that  a  carrier 
may  have  two  modes  of  conveyance  — 
one  by  which  he  takes  a  greater  respon- 
sibility and  charges  a  higher  rate ;  the 
other  by  which  he  charges  a  cheaper 
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show,  in  1838  before  the  supreme  court  of  the  state  of  New 
York  with  the  well  known  cases  of  HoUister  v.  Nowlen  and 
Cole  V.  Goodwin.'  Both  turned  upon  the  validity  of  public  no- 
tices by  stage-coach  proprietors  that  all  baggage  should  be  at 
the  risk  of  the  owners.  Although  the  amount  involved  in  the 
cases  was  of  but  little  value,  they  seem  to"  have  been  of  great  in- 
terest, on  account  of  the  question  involved,  for  each  of  them  was 
argued  twice  before  the  court.  The  difficulty  with  the  judges 
was  whether  they  should  follow  the  decisions  of  the  English 
courts  which,  as  we  have  seen,  had  long  before  decided  in  favor 
of  such  notices,  or  disregard  such  authority  as  post-revolutionary, 
and  upon  grounds  of  public  policy,  decide  the  question  differendy. 
Their  conclusion,  after  great  deliberation  was  that,  by  the  com- 
mon law,  carriers  never  had  the  right  to  limit  their  liability  by 
such  notices,  though  brought  to  the  knowledge  of  their  employers, 
and  that  on  grounds  of  public  policy,  it  ought  not  to  be  allowed 
that  they  should;  thus  arriving  at  a  conclusion  directly  opposite 
on  both  grounds  to  that  to  which,  as  we  have  seen,  the  English 
judges  had  come. 

§  236.  As  the  question  did  not  arise  in  these  cases  as  to  the 
carrier's  power  to  restrict  his  liability  by  express  or  special  con- 
tract with  the  bailor,  the  court  expressly  declined  to  decide 
whether  this  could  be  done.     A  few  years  afterwards,  however, 

rate  and  takes  upon  himself  less  re-  should  undertake  all  risks  of  loading, 

sponsibility.  unloading  and  carriage,  whether  aris- 

Iri  Simons  v.  Railway  Co.  18  Com  ing  from  negligence  or  default  of  the 

B.  805,  it  was  decided  that  a  condition  company  or  its  servants,  or  imperfec- 

that  -the  company  would  not  be  liable  tions  in    stations,   platforms   or   other 

for  loss  from  delay,  detention  or  dam-  places  of  loading  or  unloading,  or  of 

age  to  goods  improperly  packed  was  the  carriage  in  which  the  cattle  might 

unreasonable.     And  in  this  case  it  was  be  loaded  or  conveyed,  or   from  any 

said  that  there  were  no  fixed  or  estab-  other  cause  whatever;  in  consideration 

lished  rules  by  which  the  courts  could  of  which   the   company  would  grant 

be  governed  in  concluding  whether  or  free  passes  to  persons  having  care  of 

not  particular  conditions  in  contracts  the  stock  as  an  inducement  to  the  own- 

of  this  character  were  just  and  reason-  ers  to  send  proper  persons  to  take  care 

able  or  not;  but  that  each  case  must  be  of  them.    This  was  considered  neither 

determined  upon  its  own  circumstances,  just  nor,  reasonable,  the  offer  of  free 

In  Rooth  V.  Railway  Co.,  2  Law  R.  passes  not  having  the  effect  of  chang- 

Ct.  of   Exch.   173,   15    L.   T.  (N,   S.)  ing  the  character  of  the  first  clause. 
624,  the  condition  was  that  the  owner        '  19  Wend.  234,  251. 
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this  very  question  came  before  the  same  court  in  Gould  v.  Hill.* 
In  that  case  the  carrier  had  given  a  receipt  fqr  the  goods  in 
which  it  was  stipulated  that  he  would  forward  them,  "  danger  of 
fire  excepted  and  not  holding  ourselves  responsible  if  lost,  stolen 
or  damaged,  beyond  the  value  of  $200."  The  goods  were  de- 
stroyed by  fire  on  their  passage,  by  the  negligence  of  the  carrier. 
The  court  below  instructed  and  the  jury  found  for  the  defendant. 
But  the  judgment  was  reversed  in  the  supreme  court,  Nelson,  C. 
J.,  dissenting;  and  it  was  held  that  on  grounds  of  public  policy, 
the  carrier  could  not  vary  or  qualify  his  common  law  liability 
either  by  contract  or  notice ;  Cowen,  J.,  who  gave  the  opinion  of 
the  court,  saying  that  he  could  no  more  regard  a  special  accept- 
ance as  operating  to  take  from  the  duty  of  the  carrier  than  a 
general  one,  and  that  the  one  was  as  much  a  contract  as  the 
other,  the  only  difference  being  in  the  different  kind  of  evidence 
by  which  the  contract  was  made  out. 

§  237.  But  a  few  years  after  this  decision,  the  very  same 
question  came  before  the  Supreme  Court  of  the  United  States  in 
the  case  of  the  New  Jersey  Steam  Navigation  Company  v.  The 
Merchants'  Bank,'  and  the  ruling  in  Gould  v.  Hill  was  disap- 
proved, the  court  being  unanimously  of  the  opinion  that  a  com- 
mon carrier,  might,  at  least  by  special  contract,  restrict  his  liabil- 
ity. This  decision  was  soon  followed  in  the  courts  of  New  York, 
in  which  the  decision  in  Gould  v.  Hill  was  abandoned  as  untena- 
ble,' and  the  right  of  the  carrier  thus  to  limit  his  responsibility 
has  ever  since  remained  unquestioned  in  that  state;  and  may  now 
be  stated  as  the  well  settled  law  of  most  of  our  states,^  as  weU  as 

'  2  Hill,  633.  89;  Am.  Ex.  Co.  v.  Schier,  55  id.  140; 

*  6  How.  344.  111.  Cent.  R.  R.  v.  Frankenberg,  54  id. 

'Parsons  1J.  Monteath,  13  Barb.  353;  88;    Ashmore    v.    Penn.    etc.    Co.  4 

Morse  v.  Evans,  14  id.  524;  Dorr  v.  N.  Dutcher,  180;  Roberts  v.  Riley,  15  La. 

J.  S.  Nav.  Co.  I  Ker.  485 ;  Stoddard  v.  An.  103 ;  Camden    etc.   R.  R.  -v,  Bal- 

Railroad,  5  Sand.  iSo.  dauf,    16    Penn.    St.    67;     Verner   v. 

^Kimbal   v.   Railroad,   26   Vt.   247;  Sweitzer,  32  id.  208;  Farnhara  x^.  Rail- 

Fillebrown   v.  Railroad,  55   Me.  462 ;  road,  55  id.  53 ;  Kallman  v.  Ex.  Co.,  3 

Davidson  v.  Graham,  2  Ohio  St.  131;  Kan.  205;  Swindler  v.  Hilliard,  2  Rich. 

Am.    Trans.    Co.  v.  Moore,   5    Mich.  286;  Boorman  v.  Ex.  Co.  21  Wis.  152; 

368;  McMillan  v.  The  Railroad,  16  id.  Grace  v.  Ex.  Co.  100  Mass.  505;  Hoad- 

79;  III.  Cent.  R.  R.  v.  Morrison,  19  111.  ley  v.  N.  T.  Co.  115  id.  304;  Judson  v. 

136;  W.  Trans.  Co.  v.  Newhall,  24  id.  Railroad,    6    Allen,    486;    Perry    v. 

466;  Adams  Ex.  Cp.  v.  Haynes,  42  id.  Thompson,  98  Mass.  249;  Orndorflf  v. 
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of  the  supreme  court  of  the  United  States.'  The  validity  of 
such  special  contracts  has  indeed  been  nowhere  denied,  and  the 
case  of  Gould  v.  Hill  stands  as  the  only  reported  case  in  which 
the  right  of  the  carrier  to  limit  his  liability  in  this  way  is  held  to 
be  unlawful.  It  may  therefore  be  stated  as  the  universal  law  of 
this  country  that  all  common  carriers  may  by  express  or  special 
contract  exonerate  themselves  from  that  rigorous  rule  of  the  com- 
rnon  law  which  in  the  absence  of  contract,  makes  them  insurers 
of  the  safety  of  the  goods  entrusted  to  them. 

§  238.  But  while  these  cases  admit  the  power  of  the  carrier 
to  qualify  his  risk  in  this  mode,  it  is  at  the  same  time  denied  that 
he  can  do  so  by  a  mere  notice  to  the  bailor;  and  all  the  cases 
restrict  this  right  to  special  or  express  contracts.  It  therefore 
becomes  important  to  determine  what  is  to  be  understood  by  the 
term  special  contract  in  the  meaning  of  these  cases,  and  what  is 
required  to  be  done  between  the  carrier  and  his  employer  to  cre- 
ate such  a  special  or  express  contract  as  the  law  requires.  Ac- 
cording to  all  the  English  cases  on  the  subject  of  limitation  of 
liability  by  notice,  a  contract  sprung  from  a  knowledge  of  the 
notice.  The  theory  upon  which  they  all  stand  is  that  if  a  party, 
knowing  his  published  terms,  employs  the  carrier  without  objec- 
tion, a  contract  according  to  those  terms  is  implied  between  the 
employed  and  the  employer.     And  as  between  parties  who  are 

A.dams  Ex.  Co.  3  Bush,   194;   Adams  37  id.  448;  Adams  Ex.  Co.  w.  Fendrick, 

Ex.  Co.  V.  Loeb,  7  id.  501;  Adams  Ex.  38  id.  150;  Baltimore  etc.  R.  R.  Co.  v. 

Co.  V.  Guthrie,  9  id.  78;   Adams  Ex.  Skeels,3W.  Va.  556;  New  Orleans  Ins. 

Co.  V.  Nock,  2  Duvall,  562 ;  McCann  Co.  v.  Railroad,  20  La.  An.  302 ;  Simon 

V.  The  Railroad,  20  Md.  202;   Va.  &  v.  The  Fung  Shuey,  21  id.  363;  Camp 

Tenn.  R.  R.  v.  Sayers,  26  Grattan,  328;  v.  Steamboat  Co.  43  Conn.  333;  Rice-w. 

Smith  t).  Railroad,  64  N.  C.  235 ;  Nash-  The  Railroad,  63  Mo.  314;  Snider  v. 

ville  etc.  R.  R.  v.  Jackson,  6  Heisk.  The  Express  Co.  63  id.  376;  Read  v. 

271;  Olwell  V.  Adams  Ex.  Co.  (Tenn.  The  Railroad,  60  id.  199;  Wolf  v.  The 

S.  Court,  1874),  I  Cen.  Law  Journal,  Express  Co.  43  id.  421;  Mulligan  t;.  The 

186;   Southern   Ex.   Co.  v.  Moon,  39  Railroad,  36  Iowa,  181. 
Miss.     822 ;    Mobile    etc.     R.    R.    v.        1  Philadelphia  &  Reading  R.  R.  v. 

Weiner,  49   id    725;     Stedman  v.  W.  Derby,  14  How.  46S;  The  S.  B.  New 

Trans.  Co.  48  Barb.  97;  Westcott  v.  World  w.  King,  16  id.  469;  York  Com- 

Fargo,  63  id.  353;  S.  C.  61  N.  Y.  542;  pany  w.The  Railroad,  3  Wall.  107;  Ex- 

Magnin  v.  Dinsmore,  56  id.  168 ;  Evans-  press  Co.  v.  Kountze,  8  id.  342 ;  N.  Y. 

ville  etc.  R.  R.  v.  Young,  28  Ind.  516;  Cent.  R.  R.  v.  Lockwood,  17  id.  357; 

Indianapolis  etc.  R.   R.  v.  Allen,  31  Bank  of  Kentucky  v.  Adams  Ex.  Co. 

id.  394;  Michigan  etc.  R.  R.  v.  Heaton,  93  U.  S.  174. 


Ch.  VI.]        LIMITATION  OF  THE  CARRIER'S  LIABILITY.        191 

not  carriers  and  other  persons  who  deal  with  them,  there  can  be 
no  question  but  that  this  is  the  law,  upon  the  most  obvious  prin-- 
ciples.  But  as  has  been  said,  such  notice  with  knowledge  of  it 
does  not  constitute  a  contract,  but  is  merely  evidence  from  which 
a  jury  is  bound  to  imply  one  as  effectual  as  if  it  had  been  ex- 
pressed.' An  express  contract  cannot  therefore  spring  from  a 
notice  unless  something  be  done  by  the  party  to  be  affected  by 
it  to  make  it  binding  upon  him.  If  however  there  be  an  express 
assent  to  the  notice  it  would  be  equivalent  to  an  express  contract. 
And  this  is  the  sense  in  which  the  words  are  to  be  taken  when 
it  is  said  that  the  contract  to  avail  the  carrier  must  be  special; 
and  the  bailor  or  shipper  is  considered  as  assenting  to  the  terms 
of  the  notice  when  he  takes  a  bill  of  lading  or  receipt  for  his 
goods,  embodying  the  notice  which  makes  it  a  special  contract 
between  himself  and  the  carrier. 

§  239.  The  same  words  are  used  in  the  English  Carriers'  Act, 
which,  while  it  declares,  as  we  have  seen,  all  public  notices  by 
carriers  ineffectual  to  limit  their  liability,  provides  that  nothing 
therein  contained  shall  affect  special  contracts  for  that  purpose. 
Since  its  passage,  many  cases  have  occurred  which  give  us  ex- 
amples of  what  are  considered  special  contracts  with  carriers 
by  the  English  courts.  It  seems  from  them  that  the  universal 
custom  of  land  carriers  since  that  act  has  been  to  deliver  to  the 
employer  a  ticket  or  printed  notice  in  which  are  stated  the  con- 
ditions upon  which  the  carrying  is  to  be  done  and  which,  when 
received  by  him,  constitutes  the  special  contract.  This  in  their 
view,  makes  a  contract  in  which  the  parties  are  named  and  the 
terms  agreed  upon  between  them,  and  that  without  resorting  to 
anything  like  a  public  notice,  which  satisfies  the  requirements  of 
the  act  and  avoids  the  evils  against  which  it  was  intended  to  pro- 
vide.' Indeed  it  is  difficult  to  see  how  a  contract  could  be  made 
more  special. 

§  240.  The  acceptance  of  the  carrier's  receipt  creates 
A  contract  according  to  its  terms  between  him  and  the 
SHIPPER.  As  in  England,  the  land  carriage  of  this  country  is  nearly 

'  Crouch  V.  Railway  Co.,  2  Car.  '&  Eng.  L.  &  E.  395 ;  Morville  v.  Rail- 
Kir.  789.  -way  Co.  10  id.  366;  Austin  v.  Railway 

'^  Palmer  v.  Railway  Co.  4  M.  &  W.  Co.  10  C.  B.  454. 
749;   Chippendale   v.   Railway  Co.  7 
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engrossed  by  railways,  canals  and  express  companies,  and  the 
usage  as  to  their  manner  of  contracting  with  their  employers  is  in 
effect  the  same.  When  goods  are  delivered  to  them  receipts  are 
usuilly  given  in  which  are  stated  the  terms  as  to  the  liability  of 
the  carrier  on  which  they  are  to  be  carried,  which  are  treated  in 
all  respects  as  to  their  legal  effect  as  bills  of  lading  ;i  and  it  was 
never  doubted  that  the  bill  of  lading  of  the  carrier  by  water 
was  not  only  the  receipt  of  the  carrier  for  the  goods,  but  an  ex- 
press contract  between  him  and  the  shipper  as  to  every  excep- 
tion of  liability  in  it.  And  no  reason  is  perceived  why  a  differ- 
ent legal  effect  should  be  given  to  the  latter  merely  because  they 
relate  to  carriage  by  water,  unless  it  be  upon  the  ground  of  the 
antiquity  of  their  use  for  that  purpose.  Hence  most  of  the  Amer- 
ican cases  above  cited,  while  denying  the  right  of  the  carrier  to 
protect  himself  by  public  or  general  notices,  even  when  brought 
home  to  the  knowledge  of  the  bailor,  have  treated  such  receipts 
as  creating  contracts  sufficiently  special  for  that  purpose,  without 
inquiring  whether  they  had  been  read  or  explained  to,  or  under- 
stood or  expressly  assented  to,  by  the  shipper  or  bailor  or  not, 
provided  the  carrier  has  resorted  to  no  unfair  means  of  decep- 
tion, and  the  employer  has  had  the  opportunity  to  know  the 
contents  of  such  receipt  if  he  had  so  desii-ed.  And  this  is  in  ac- 
cordance with  the  English  decisions.^  Nor  is  there  anything  un- 
reasonable in  this.  Every  man  of  ordinary  intelligence  knows 
that  no  individual  or  company  engaged  in  the  business  of  carry- 
ing to  distant  places  now  undertakes  to  carry  his  goods  subject 
to  the  old  common  law  liability  of  the  carrier.  He  knows  more- 
over that  bills  ■  of  lading  are  constantly  given,  not  only  as  the 
evidence  of  the  receipt  of  the  goods,  but  as  an  express  and  direct 
notice  that  they  will  be  carried  on  certain  terms.  Knowing  this, 
he  cannot  be  willfully  blind  and  plead  ignorance  when  it  was  his 
duty  to  know ;  and  knowing  in  such  cases,  is  assenting.  If  it 
was  his  intention  to  hold  the  carrier  to  his  common  law  liability 
he  should  have  said  so,  and  have  either  declined  to  employ  him 

'Dows    V.    Perrin,   16  N.   Y.   325;  Co.  4  M.  &  W.  749;   Stewart  i-.  The 

Dows  V.  Green,  24  id.  638;  ante,  §  100.  Railway  Co.  3  H.  &  C.  135;  Zunz  v. 

'  Y.,  N.  &  B.  Railway  v.  Crisp,  25  The  Railway  Co.  L.  R.  4  Q.  B.  539. 
Eng.  L.  &  E.  396;  Palmer  v.  Railway 
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or  sued  him  for  his  refusal,  after  tendering  a  reasonable  sum  for 
his  services  and  risk.' 


1  Squire  v.  The  Railroad,  98  Mass. 
239;  Grace  v.  Adams  Ex.  Co.  100  id. 
505;  Hoadley  f.  Trans.  Co.  115  id.  304; 
Farnliam  v.  The  Railroad,  55  Penn  St., 
53;  Steele  v.  Townsend,  37  Ala.  247; 
Van  Shaack  v.  N.  T.  Co.  3  Biss.  394; 
Huntingdon  v.  Dinsraore,  4  Hun,  56; 
Maghee  v.  The  Railroad,  45  N.  Y. 
514;  Long  t;.  The  Railroad,  50  id.  76; 
Hinckley  v.  The  Railroad,  3  N.  Y.  S.  C. 
281;  Belger-y.  Dinsmore,  51  N.  Y.  166; 
Kirkland  v.  Dinsraore,  62  id.  171; 
Swindler  t;.  Hilliard,  2  Rich.  286;  Boor- 
man -w.  The  Am.  Ex.  Co.  21  Wis.  154; 
Kingu.  Woodbridge,  34  Vt.  565 ;  Snider 
■  The  Adams  Ex.  Co.  63  Mo.  376;  Mulli- 
gan V,  Railroad,  36  Iowa,  181 ;  Robinson 
V.  Merchants'  D.  T.  Co.  45  id.  470;  Mc- 
Millan V.  The  Railway,  16  Mich.  112; 
Kallman  v.  The  Express  Co.  3  Kan. 
205;  Steers  v.  The  Steamship  Co.  57 
N.  Y.  I ;  Evansville  etc.  R.  R.  v.  An- 
droscoggin Mills,  22  Wall.  594;  Bank 
of  Kentucky  v.  The  Adams  Ex.  Co. 
93  U.  S.  174. 

This,  however,  seems  not  to  be  the 
law  of  Illinois.  In  that  state  it  has 
been  held  that  the  mere  fact  of  the  ac- 
ceptance of  the  receipt  without  showing 
that  the  bailor  of  the  goods  knew  of  its 
contents  or  had  his  attention  called  to 
them  without  objection,  does  not  con- 
stitute a  conb-act  between  hira  and  the 
carrier  according  to  the  conditions  of 
the  receipt  so  as  to  limit  the  liability  of 
the  latter.  Adams  Ex.  Co.  v.  Haynes, 
42  111.  89;  Adams  Ex.  Co.  v.  Stet- 
taners,  61  id.  184;  Anchor  Line  -v. 
Dater,  68  id.  369;  111.  Cent.  R.  R.  v. 
Frankenberg,  54  id.  88;  Field  v.  Rail- 
road, 71  id.  458;  U.  S.  Express  Co.  v. 
Haines,  67  id.  137.  And  whether  the 
owner  of  the  goods  has  assented  to  the 
terms  of  the  receipt  is  a  question  of  fact 
for  the  jury  to  determine  on  evidence 
13 


aliunde  and  from  all  the  attending  cir- 
cumstances. But  see  Anchor  Line  v. 
Knowles,  66  111.  150,  in  which  it  was 
held  that  if  the  receipt  contain  a  pro- 
vision that  the  carrier  should  not  be 
liable  for  loss  by  fire  or  other  casualty, 
and  no  question  was  made  as  to  the 
shipper's  knowledge  of  its  contents,  it 
must  be  inferred  that  he  had  such 
knowledge  at  the  time  of  the  shipment 
and  agreed  to  its  terms. 

This  subject  was  extensively  dis- 
cussed by  Johnson,  J.,  in  the  recent  case 
of  Gaines  v.  The  Union  Transportation 
Co.  in  the  supreme  court  commission 
of  Ohio,  28  Ohio  St.  418,  and  the  settled 
law  of  that  state  was  said  by  him  to  be 
as  follows : 

"  I.  That  a  special  exception  of  the 
liability  of  a  common  carrier  of  goods 
for  any  loss  which  may  arise  from 
damage  by  fire  happening  without  his 
neglect  or  fault,  may  be  lawfully  created 
by  special  contract  between  the  parties, 
though  it  cannot  be  made  by  general 
notice  known  or  unknown  to  the  party 
engaging  the  services  of  the  common 
carrier.  Davidson  v.  Graham,  2  Ohio 
St.  131;  Graham  &  Co.  f.  Davis  &  Co. 
4  id.  362 ;  Welsh  v.  Pittsburg,  Ft.  W. 
&C.  R.  R.  10  id.  65;  CH.  &D.  R.R. 
Co.  V.  Pontius,  19  id.  221. 

"2.  That  while  a  common  carrier  by 
special  contract  with  the  owner  of  the 
goods  entrusted  to  him  may  so  far  re- 
strict his  common  law  liability  as  to 
exonerate  himself  from  losses  arising 
from  causes  over  which  he  had  no  con- 
trol, and  to  which  his  own  fault  or 
negligence  in  no  way  contributed,  he 
cannot  by  such  stipulation  relieve  him- 
self from  responsibility  for  losses  caused 
by  his  own  negligence  or  want  of  care 
or  skill,  and  the  burden  of  proof  is 
upon  the  carrier  to  show  not  only  a 


194 


THE  LAW  OF  CARRIERS. 


Ch.  VI. 


§  24.1.  Accordingly,  when  the  owner  of  the  goods  accepts  a 
receipt,  he  is  conclusively  presumed,  in  the  absence  of  fraud  and 
imposition,  to  have  assented  to  all  the  terms  and  conditions  con- 
tained in  it,  which  amounts  to  a  contract  with  the  carrier,  and, 
whether  called  a  special  or  express  contract  or  a  special  accept- 
ance, becomes  at  once  binding  upon  both  parties.  This  has  been 
either  tacitly  or  expressly  assumed  in  most  of  the  cases  as  the 
indisputable  effect  of  such  an  acceptance ;  and  in  the  two  very 
recent  cases  of  Belger  v.  Dinsmore,^  and  Kirkland  v.  Dinsmore,^ 
it  being  denied  by  the  plaintiff  that  this  was  the  effect  of  the  ac- 
ceptance of  the  receipt,  and  the  contention  being  made  for  him 


loss  within  the  terms  of  the  exception, 
but  also  that  proper  care  and  skill  were 
exercised  to  prevent  it.  Graham  &  Co. 
V.  Davis  &  Co.  4  Ohio  St.  362. 

"3.  A  bill  of  lading  signed  by  the 
company's  receiving  agent  and  accepted 
and  acquiesced  in  by  the  consignor,  is 
binding  upon  the  latter  although  not 
signed  by  him,  and  the  terms  and  con- 
ditions of  the  contract  expressed  therein 
cannot  be  contradicted  by  parol  jfroof. 
C,  H.  &  D.  R.  R.  Co.  V.  Pontius  & 
Richmond,  19  Ohio  St.  222. 

"4.  That  where  a  common  carrier 
who  has  received  and  undertaken  to 
carry  the  goods  of  another  seeks,  in  an 
action  against  him,  to  limit  his  common 
law  liability  as  such,  the  burden  is  on 
him  not  only  to  establish  the  special 
agreement  limiting  the  liability,  but 
also  to  show  that  the  loss  falls  within 
the  terms  of  such  agreement.  Graham 
■V.  Davis,  4  Ohio  St.  362;  The  Union 
Ex.  Co.  V.  Graham,  26  id.  595;  The 
United  States  Ex.  Co.  •».  Backman,  28 
id.  144.''  *  *  *  "Without  re- 
viewing at  large,''  said  the  learned 
judge,  "  the  numerous  and  somewhat 
conflicting  cases  on  this  point,  it  is 
enough  to  say  that  the  principle 
adopted  in  Ohio  and  steadily  adhered 
to,  that  the  common  law  liability  of  the 
carrier  can  be   limited    by  a  special 


agreement  only,  is  supported  both  by 
reason  and  authority.  That  there 
should  be  an  express  assent  to  limita- 
tions of  a  carrier's  liability  is  decided 
in  the  following  cases:  Adams  Ex. 
Co.  V.  Nock,  2  DuvaU,  563;  Express 
Co.  V.  Moon,  39  Miss.  832;  Eevering 
V.  Union  Trans.  Co.  42  Mo.  88;  Adams 
Ex.  Co.  V.  Haynes,  42  111.  89;  Adams 
Ex.  Co.  V.  Stettaners,  61  id.  186;  Rail- 
road Co.  V.  Manufacturing  Co.  16  Wall. 
329,  and  numerous  other  cases.'' 

The  subject  was  also  considerably 
discussed  by  Cooley,  J.,  in  McMillan  v. 
The  Railway  Co.  supra,,  in  favor  of  the 
position  that  if  the  consignor  of  goods 
receive  a  bill  of  lading  or  receipt  from 
the  carrier  containing  limitations  of  the 
latter's  liability  without  making  any 
objection  thereto,  and  has  not  been 
misled  or  imposed  uponphe  cannot  de- 
prive the  carrier  of  the  benefit  of  such 
limitations  by  showing  that  he  took 
the  bill  of  lading  or  receipt  without 
reading  it  and  without  being  aware  that 
it  contained  them,  but  that  in  the  ab- 
sence of  fraud,  the  terms  of  the  bill  of 
lading  or  receipt  will  be  conclusive. 
And  this  seems  to  be  the  recognized 
rule  everywhere  except  in  Illinois  and 
Ohio. 

'51  N.  Y.  166. 

«62  N.  Y.  171. 
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that  the  conditions  thus  incorporated  in  it  amounted  to  nothing 
more  than  a  mere  notice,  the  position  was  expressly  decided  to 
be  untenable,  and  it  was  held  that  by  such  acceptance,  he  had 
estopped  himself  from  saying  that  a  contract  had  not  been  made 
between  himself  and  the  carrier  according  to  the  terms  of  the 
receipt. 

§  242.  The  contract  need  not  be  in  writing.  No  par- 
ticular form  or  rriode  is  required  to  constitute  such  a  contract  as 
will  be  binding  upon  the  carrier's  employers.  The  courts  have 
gone  no  further  in  this  regard  than  to  hold  that  no  such  contract 
can  spring  from  a  general  or  public  notice,  even  when  it  is  most 
explicitl}'-  shown  that  the  owner  of  the  goods  had  notice  of  it; 
and  to  this  extent  they  have  uniformly  and  persistently  adhered 
to  the  doctrine  of  HoUister  v.  Nowlan  and  Cole  v.  Goodwin. 
And  it  is  equally  well  settled  that  a  private  notice,  though  given 
directly  to  the  owner,  cannot  be  made  to  bind  him  as  a  contract, 
unless  something  is  done  by  him,  besides  the  delivery  of  his 
goods  to  the  carrier,  to  show  his  agreement  to  the  terms  of  such 
notice.  Whenever,  however,  it  appears  that  what  has  been  pro- 
posed on  one  side  has  been  accepted  by  the  other,  a  contract  is 
proven  which  will  be  mutually  binding,  whether  the  proposition 
is  made  in  the  form  of  notice  or  in  any  other  manner.  But  the 
proof  of  assent  to  the  terms  proposed  by  the  carrier  must  be 
clear  in  such  a  case ;  for  the  law  having  imposed  an  important 
duty  upon  him  upon  grounds  of  public  policy,  will  not  permit 
him  to  divest  himself  of  its  responsibilites  and  throw  the  loss 
upon  his  employer,  when  the  proof  that  the  latter  has  so  agreed 
is  doubtful.  But  it  is  not  required  that  each  proof,  if  otherwise 
satisfactory,  shall  be  written.  A  verbal  contract  is  as  obligatory 
as  a  written  one,  when  established.  The  only  difference  is  in  the 
the  manner  and  in  the  degree  of  certainty  of  the  proof. '^ 

§  243.  As  we  have  seen,  however,  all  verbal  agreements 
entered  into  previous  to  the  acceptance  of  the  bill  of  lading  or  re- 
ceipt are  considered  as  merged  in  the  latter,  and  no  evidence 
will  be  admissible  to  vary  or  contradict  or  to  modify  its  terms  by 
such  previous  instructions  or  contracts.   But  it  has  been  held  to  be 

'  Roberts  v.  Riley,  15  La  An.  103;  111,  Cent.  R.  R.  v.  Morrison,  19  111.  136; 
Gould  V.  Hill,  2  Hill,  623. 
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competent  for  the  parties  to  show  subsequent  modifications  or 
changes  of  the  written  contract  by  the  enlargement  of  the  time 
of  performance,  or  to  vary  it  in  any  of  its  terms ;  or,  if  founded 
upon  a  new  consideration,  to  waive  and  discharge  it  altogether.* 
Nor- if  the  evidence  of  the  contract  is  in  writing,  is  it  required  to 
be  signed  by  both  the  parties.  Bills  of  lading  and  receipts  given 
by  carriers  are  always  signed  by  them,  because,  as  we  have 
seen,  they  are  not  only  acknowledgments  of  the  receipt  of  the  ^ 
goods  but  are  contracts  to  carry;  and  as  such  receipts  and  con- 
tracts, they  should  always  be  required  by  the  shipper.  If  however 
they  contain  the  terms  and  conditions  upon  which  the  goods  are 
received  to  be  carried,  they  are,  when  signed  by  the  carrier,  con- 
clusive as  evidence  that  he  has  assented  to  them;  and  when  ac- 
cepted by  the  shipper,  such  terms  and  conditions,  according  at 
least  to  the  weight  of  authoritj-,  become  also  his  contract  as  con- 
clusively as  if  he  had  also  signed  such  receipt.^ 

§  244.  Notices  not.  intended  to  limit  liability.  But 
while  the  power  of  the  carrier  to  limit  his  liability  by  what  are 
called  public  or  general  notices  or  by  private  notice  without  some 
act  on  the  part  of  his  employer  to  show  his  agreement  to  be 
bound  by  it,  which  would  give  rise  to  a  contract  according  to  its 
terms,  is  universally  denied  in  this  country,  it  does  not  follow  that 
there  may  not  be  cases  in  which  he  may  claim  protection  from 
ifeuch  notices  when  they  are  known  to  those  who  send  their  goods 
by  him.  A  distinction  is  to  be  drawn  between  such  notices  as 
can  be  strictly  said  to  limit  his  liability  by  relieving  him  from  the 
strict  common  law  liability  for  losses  against'  which  carriers  are 
understood  to  be  insurers,  and  notices  which  warn  the  public  that 
his  business  is  confined  to  the  carriage  of  only  a  particular  class 
of  goods,  or  within  the  limits  of  his  own  route,  or  to  those  not 
above  a  specified  value,  without  a  compliance  on  the  part  of  those 
who  employ  him  with  certain  conditions.  Such  notices  as  these 
last  are  not  to  be  considered  so  much  in  the  light  of  notices  to 
restrict  his  liability  as  in  the  nature  of  means  to  prevent  fraud 
and  imposition  upon  him;  and  when  they  are  reasonable  and 
fairly  resorted  to,  no  reason  is  to  be  found  in  law,  morals  or  in 
public  policy,  why  they  should  not  be  allowed  to  protect  him 

'  The  Delaware,  14  Wall.  603.  s  Ante,  §  239. 
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against  imposition.  If,  for  instance,  the  carrier  should  give  notice 
that  he  would  not  carry  money  or  jewels,  or  that  he  would  not 
carry  parcels  above  a  certain  value,  or  be  responsible  for  them 
unless  their  value  was  declared  and  compensation  paid  for  the 
carriage  accordingly,  the  law  would  not  make  him  liable  for  their 
value  in  case  of  loss,  if  they  were  given  to  him  to  carry  by  one 
who  was  cognizant  of  his  notice,  without  informing  him  of  their 
nature  or  value,  of  which  he  was  ignorant.  And  any  rule  or 
custom  of  his  business  of  that  character,  known  to  his  employer, 
would  impose  the  same  obligation  upon  the  latter  to  make  known 
the  nature  or  value  of  the  goods,  and  would  have  the  same  effect 
in  protecting  the  carrier  from  deceit  and  imposition.  And  in 
such  cases,  it  is  not  obligatory  upon  the  carrier  to  inquire  as  to 
the  character  or  value  of  the  goods,  but  it  is  the  duty  of  the  owner 
to  inform  him ;  otherwise  he  is  guilty  of  a  deception,  and  if  the 
goods  are  lost,  he  would  be  estopped  from  demanding  compen- 
sation. "  If  he  has  given  general  notice,"  says  Nelson,  J.,  in 
Orange  County  Bank  v.  Brown,'  "  that  he  will  not  be  liable  over 
a  certain  amount  unless  the  value  is  made  known  to  him  at  the 
time  of  delivery  and  a  premium  for  insurance  paid,  such  notice, 
if  brought  home  to  the  knowledge  of  the  owner,  is  as  effectual 
in  qualifying  the  acceptance  of  the  goods  as  a  special  agreement, 
and  the  owner,  at  his  peril,  must  disclose  the  value  and  pay  the 
premium.  The  carrier  in  such  case  is  not  bound  to  make  the 
inquiry,  and  if  the  owner  omits  to  make  known  the  value  and 
does  not  therefore  pay  the  premium  at  the  time  of  delivery,  it  is 
considered  as  dealing  unfairly  with  the  carrier,  and  he  is  liable  only 
to  the  amount  mentioned  in  his  notice,  or  not  at  all,  according  to 
the  terms  of  his  notice." " 

'§  245.  The  terms  of  limitation  must  be  plain  and  easily 
LEGIBLE.  The  terms  which  are  intended  to  limit  the  liability  of 
the  carrier  must  be  contained  in  the  receipt,  or  be  written  or 
printed  upon  its  face,  in  such  a  manner  that  they  cannot  be  over- 
looked by  the  sender  of  the  goods.  If  any  attempt  at  imposition 
or  deception  appears,  or  any  device  be  resorted  to  to  mislead  him 
on  to  keep  from  his  notice  any  of  the  written  or  printed  indorse- 

'  9  Wend.  115.  23  Vt.  186;  Moses  v.  Boston  etc.  R.  R. 

'  F.  &  M.  Bank  v.  Champlain  T.  Co.    4  Foster,  71 ;  2  Greenl.  on  Ev.  §  215.  • 
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ments  upon  the  receipt,  which  are  intended  to  affect  such  liability, 
they  will  not  avail  the  carrier  if  they  have  been  overlooked.  In 
order  that  such  notices  or  conditions  may  enure  in  any  degree  to 
his  exoneration,  the  law  exacts  the  utmost  fairness  on  his  part, 
and  that  full  opportunity  shall  be  given  to  the  owner  of  the  goods 
for  information  as  to  the  terms  thus  proposed.  In  Blossom  v. 
Dodd,'  a  railroad  passenger  in  a  car  dimly  lighted  delivered  his 
baggage  checks  to  an  express  messenger  and  received  in  return 
a  receipt  on  which  the  number  of  the  check  was  entered,  and 
which  also  contained  an  agreement  limiting  the  liability  of  the 
express  company,  printed  in  much  smaller  type  than  the  rest  of 
the  card  and  so  fine  as  to  be  illegible  where  the  passenger  was 
sitting,  and  it  was  held  that  this  printed  matter  did  not  enter  into 
or  form  a  contract  between  the  parties  and  could  not  be  claimed 
as  a  limitation  upon  its  liability  by  the  express  company,  the  court 
saying  that  the  circumstances  under  which  the  paper  was  re- 
ceived repel  the  idea  of  a  contract,  and  that  whilst  the  carrier 
should  be  protected  in  his  legal  right  to  limit  his  responsibility, 
the  public  should  also  be  protected  against  imposition  and  fraud; 
and  that  if  he  desires  to  limit  his  liability  he  must  deal  with  the 
public  upon  terms  of  equality  and  secure  the  assent  of  those  with 
whom  he  transacts  business.  So  where  a  notice  printed  in  the 
English  language  was  given  to  a  German  passenger  who  did 
not  understand  the  English  language,  it  was  held  to  be  incumbent 
on  the  carrier  to  prove  that  the  passenger  had  knowledge  of  the 
limitation ;  and  it  was  said  that  if  such  tickets  were  in  any  case 
to  be  considered  evidence  of  a  special  contract,  they  must  be 
printed  in  a  language  which  the  passenger  understands  or  their 
terms  must  be  explained  to  him.^  So  if  the  limitation  to  his  lia- 
bility be  printed  upon  the  back  of  the  ticket,  no  presumption 
arises  that  the  party  receiving  it  had  any  knowledge  of  it  and  it 
is  no  evidence  in  the  carrier's  favor  of  a  contract.^  So  if  after 
the  goods  are  delivered  to  the  carrier,  a  receipt  for  them  is  deliv- 
ered to  their  owner  containing  a  printed  clause  limiting  the  lia- 
bility of  the  carrier,  covered  by  a  revenue  stamp  affixed  to  the 
receipt  so  that  it  could  not  be  read  intelligibly,  it  was  held  that 

'  43  N.  Y.  264.  Penn.  St.  67. 

iiOaraden  etc.  R.  R.  v.  Baldauf,  16        s  Brown  v.  Railroad,  11  Cush.  97; 
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there  was  no  contract  according  to  the  terms  of  such  notice.* 
But,  as  we  have  seen,'  if  there  be  no  evidence  of  an  attempt  on 
the  part  of  the  carrier  to  mislead  or  to  conceal  from  his  employer 
the  terms  of  his  proposed  contract,  and  there  is  in  fact,  no  want 
of  opportunity  on  the  part  of  the  latter  to  read  the  conditions  and 
limitations  of  liability  embodied  in  the  receipt  or  so  plainly  in- 
dorsed upon  it  that  he  could  not,  without  being  obnoxious  to  the 
charge  of  negligence,  have  overlooked  them,  he  cannot  avoid 
their  eifect  as  a  contract  by  alleging  that  he  did  not  read  them 
or  did  not  in  fact  understand  that  they  were  so  intended;  and  no 
fraud  or  imposition  having  been  practiced  upon  him,  it  must  be 
conclusively  presumed  that  he  knew,  when  he  took  such  receipt 
in  the  usual  and  customary  course  of  business,  the  stipulation? 
contained  in  it  as  to  the  liability  assumed  by  the  carrier,  and  he 
would  be  precluded  from  denying  such  knowledge  or  his  assent 
to  them  merely  because  he  had  negligently  omitted  to  examine 
the  receipt. 

§  246.  Receipt  to  be  effectual  in  limiting  liability 
must  be  given  to  and  accepted  by  the  shipper  at  the  time 
OF  THE  ACCEPTANCE  OF  THE  GOODS.  To  make  the  terms  or  con-' 
ditions  of  the  receipt  effectual  in  limiting  the  liability  of  the  carrier, 
it  must  be  delivered  to  the  shipper  of  the  goods  at  the  time  they 
are  accepted  for  carriage,  unless  there  is  an  agreement  that  it  shall 
be  delivered  at  some  future  time ;  for,  the  carrier  having  accepted 
the  goods  unconditionally,  his  unlimited  liability  has  become  fixed 
and  he  cannot  afterwards  without  the  consent  of  the  owner  of 
the  goods  change  it  to  a  limited  one.'  But  if  there  has  been  an 
habitual  course  of  dealing  between  the  parties  for  one  to  deliver 
the  goods  and  for  the  other  afterwards  to  make  out  and  deliver 
bills  of  lading  containing  uniform  conditions  as  to  liability,  the 
former  will  be  bound  to  accept  them,  and  such  conditions  will  be- 
come the  terms  of  the  contract  between  the  parties.* 

Malone  v.  Railroad,  12  Gray,  388;  Lira-  "  Ante,  §  239. 

burger  v.  Westcott,  49  Barb.  283;  Mc-  « Blossom  v.  Griffin,  13  N.  Y.  569; 

Millanw.  Railroad,  16  Mich.  79;  Rail-  Gaines  V-  The  Transportation  Co.  28 

road  Co.  v.  Manufacturing  Co.  16  Wall.  Ohio  St.  418 ;  Pruitt  v.  The  Railroad, 

318;    Brittan    v.    Barnaby,    21    How.  62  Mo.  527. 

5271  Veraer  t;.- Sweitzer,  32  Penn.  St.  *Shelton  v.  The  Merchants'  D.  T. 

208.  Co.  59  N.  Y.  258, 
'  Perry  v.  Thoftipson,  98  Mass.  249. 
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§  247.  If  however  there  be  no  such  course  or  habit  of  dealing 
between  the  parties,  a  receipt  or  bill  of  lading  delivered  after  the 
loss  will  be  of  no  avail,  although  the  carrier  may  have  intended 
at  the  time  to  give  the  receipt,  but  was  prevented  from  so  doing 
by  accidental  circumstances,  there  being  however  no  consent  on 
the  part  of  the  owner  of  the  goods  to  receive  it  at  some  future 
time.*  And  if  the  goods  be  delivered  and  the  transportation 
commenced  under  a  verbal  agreement  as  to  the  manner  in  which 
they  are  to  be  shipped,  such  verbal  agreement  is  not  merged  in 
a  bill  of  lading  delivered  afterwards  to  the  shipper  when  he  has 
parted  with  all  control  over  them;  and  the  mere  receipt  of  such 
a  bill'  of  lading,  after  the  verbal  agreement  has  been  acted  on, 
does  not  estop  him  from  showing  what  the  actual  agreement  was. 
In  Bostwick  v.  Railroad,^  plaintiff  had  made  a  verbal  contract 
with  the  agent  of  the  railroad  company  to  transport  his  cotton 
by  "  all  rail "  from  Cincinnati  to  New  York.  Under  this  agree- 
ment he  delivered  his  cotton  at  the  company's  depot  and  its  trans- 
portation was  immediately  commenced.  One  or  two  days  after- 
wards, the  company's  agent  sent  to  the  plaintiff  a  biU  of  lading 
which  by  its  terms  reserved  to  the  company  the  right  to  forward 
in  part  by  water..  When  the  cotton  reached  Baltimore  it  was 
shipped  on  steamers  for  New  York  and  a  part  of  it  was  lost  by 
the  wrecking  of  the  vessel  in  a  storm.  It  was  held  that  after  the 
verbal  agreement  had  been  consummated  and  rights  had  accrued 
under  it,  it  could  not  be  altered  without  the  express  assent  of  the 
shipper,  and  that  the  cotton  having  been  exposed  to  the  danger 
by  the  fault  of  the  company,  it  was  liable,  though  the  immediate 
cause  of  the  loss  might  have  been  .the  act  of  God. 

§  248.  Extent  to  which  the  carrier  may  umit  his 
LIABILITY.  The  extent  to  which  the  carrier  may  limit  himself 
from  responsibility  by  such  express  or  special  agreements  is 
almost  unlimited;  but  he  cannot,  of  course,  exonerate  himself 
from  the  consequences  of  the  fraud  or  felony  either  of  himself  or 
of  his  servants,  though  as  we  have  seen,  it  was  foi-merly  other- 
wise in  England  as  to  the  felony  of  his  servants;  and  according 
to  what  is  now  perhaps  the  weight  of  authority  in  this  country, 
he  cannot  contract  for  exemption  from  liability  for  losses  caused 

'  Gott  V.  Dinsmore,  ni  Mass,  45.  »45  N.  Y.  712. 
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■by  his  own  or  the  negligence  of  his  servants.  But  with  these 
exceptions,  there  is  no  danger  or  risk  which  can  arise  in  the 
course  of  the  transportation  of  the  goods  or  of  his  connection 
with  them,  for  which  he  cannot  avoid  responsibility  by  a  con- 
tract fairly  and  understanding^  made  with  his  employer,  upon 
the  theory  that  the  ov/ner  of  the  goods  for  the  consideration 
which  it  is  supposed  he  always  receives,  either  in  the  reduced 
compensation  or  in  some  equivalent  advantage,  may  surrender  if 
he  will,  the  obligation  of  the  carrier  as  an  insurer,  to  any  extent 
he  may  choose. 

§  249.  Accordingly  it  has  been  held  that  the  carrier  may  by 
contract  with  the  bailor  or  owner  of  the  goods  fix  a  limited  value 
upon  them,  beyond  which  he  is  not  to  be  held  liable  in  case  of 
their  loss,  unless  such  bailor  or  owner  shall  at  the  time  of  their 
delivery  fix  a  higher  value  upon  them  and  pay  a  compensation 
for  their  carriage  proportioned  to  such  value.  Such  limitations 
are  almost  universally  to  be  found  in  the  receipts  of  express  com- 
panies and  frequently  in  those  of  other  carriers.  In  Belger  v. 
Dinsmore,"^  a  trunk  containing  articles  of  the  value  of  several 
hundred  dollars  was  delivered  to  the  carrier,  and  a  receipt  ac- 
cepted for  it  containing  the  condition  that  "  in  no  event  shall  the 
holder  hereof  demand  beyond  the  sum  of  fifty  dollars,  at  which 
the  article  forwarded  is  hereby  valued,  unless  herein  otherwise 
expressed  or  unless  specially  insured  by  him  and  so  specified  in 
this  receipt ;  which,  insurance  shall  constitute  the  limit  of  the  lia- 
bility of  the  Adams  Express  Company."  There  was  no  express 
valuation  of  the  property  and  it  was  lost.  "  The  plaintiff  in  this 
case,"  say  the  court,  "  must  be  assumed  to  have  paid  freight  on 
the  trunk  in  question  and  its  contents,  worth  $467,  at  the  rate 
prescribed  for  an  article  not  exceeding  fifty  dollars  in  value.  He 
was  then  willing  and  agreed  to  assume  aU  risks  for  the  excess 
in  value  and  to  relieve  the  company  from  all  liability  on  account 
thereof  beyond  that  sum.  He  can  with  no  more  propriety  or 
justice  claim  remuneration  therefor  than  the  company  could  de- 
mand additional  freight  therefor." ' 

'  51  N.  Y.  166.  Brehrae  v.  Adams  Ex.  Co.  25  Md.  328; 

^Kallmanw.  Express  Co.  3  Kan.  205;    Boorman  t;.  Express  Co.  21  Wis.  152; 
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§  250.  But  unless  the  contract  expressly  relieve  the  carrier 
from  responsibility  for  losses  occasioned  by  negligence,  he  would 
be  held  liable  for  the  full  value  of  the  goods  in  such  cases  if  it  be 
shown  that  the  loss  was  occasioned  by  negligence.  Thus  in 
Magnin  v.  Dinsmore/  the  receipt  limited  the  liability  of  the  car- 
rier to  fifty  dollars  unless  a  higher  value  should  be  fixed  by  the 
shipper.  No  value  was  stated  by  him  and  there  being  no  ex- 
press agreement  in  the  receipt  that  the  carrier  should  not  be  held 
liable  for  loss  occasioned  by  negligence,  which  would  have  been 
a  valid  contract  by  the  law  of  New  York,  and  no  explanation  of 
the  nondelivery  of  the  goods  having  been  made,  it  was  held  that 
the  question  of  negligence  should  have  been  submitted  to  the 
jury;  and  that  if  negligence  were  found,  the  damages  should  not 
be  limited  to  the  fifty  dollars.  And  this  case  was  afterwards 
approved  and  followed  as  the  settled  law  on  this  point  in  the  sub- 
sequent case  of  Westcott  v.  Fargo.^  And  in  those  states  in 
which  the  law  is  that  the  carrier  cannot  by  contract  protect  him- 
self against  loss  by  negligence,  there  would  be,  of  course,  still 
stronger  reasons  for  holding  him  liable  regardless  of  his  contract, 
and  although  it  might  in  express  terms  waive  his  liability  for  the 
consequences  of  negligence,  unless  the  loss  or  damage  was  attrib- 
utable to  some  other  cause. 

§  251.  This  contract  restricting  the  liability  of  the  carrier  to  a 
limited  amount,  in  case  of  the  failure  of  the  bailor  for  carriage  to 
declare  a  higher  value  and  pay  a  higher  rate  for  the  carriage 
accordingly,  is  similar  to  the  limitation  provided  by  the  English 
Carriers'  Act,  the  first  section  of  which  enacts  that  no  common 
carrier  by  land  shall  be  liable  for  the  loss  of  any  of  the  articles 
therein  enumerated  if  the  value  of  such  property  shall  exceed 
£10,  "unless  at  the  time  of  the  delivery,  the  value  and  nature 
be  declared  and  an  increased  charge  or  an  engagement  to  pay 
the  same  be  accepted,"  the  benefit  of  which  cannot  be  claimed 
if  it  be  shown  that  the  loss  arose  from  the  felonious  acts  of  the 
carrier's  servants  f  and  under  which  it  has  been  held  that  where 
the  value  of  the  goods  is  above  £10  the  duty  devolves  upon  the 

Levy  *.  So.  Ex.  Co.  4  Rich.  S.  C.  (N.  S.)  '  56  N.  Y.  16S. 

234;  Snider  v.  Adams  Express  Co.  63  S6i  N.  Y.  542. 

Mo.  376;  Ketclium  v.  Am.  Ex.  Co.  52  "Metcalfe    v.  The    Railway  Co.  4 

'd.  390-  Com.  B.  (N.  S.)  307. 
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owner  to  make  known  such  value  and  pay  the  increased  price  , 
for  carriage  if  he  desires  insurance  for  a  greater  value;  and  if  he 
fails  to  do  so,  he  can  derive  no  benefit  from  the  fact  that  the  car- 
rier knew  the  value  of  the  goods.'     And  when  such  declaration 
of  value  is  made,  it  is  conclusive  upon  him  in  case  of  loss.' 

§  252.  We  have  already  seen  that  where  there  is  no  special 
contract  limiting  the  common  law  liability  of  the  carrier,  and 
no  qualification  of  the  risk  assumed  by  him  by  any  notice  so 
specially  brought  to  his  knowledge  as  to  have  that  effect,  the 
owner  of  the  goods  is  not  bound  to  disclose  their  value  unless 
inquiry  is  made  by  the  carrier,  but  that  the  carrier  has  the  ri^ht 
to  make  such  inquiry  and  to  have  a  true  answer;  and  that  if  he 
is  deceived  by  the  artifice  of  the  owner  or  even  by  his  uninten- 
tional concealment  of  such  value  or  by  a  false  answer  given,  he 
will  not  be  liable.  If  however  he  makes  no  inquiry,  and  no  arti- 
fice or  unfair  means  are  used  to  deceive  him,  he  is  responsible 
for  the  value  in  case  of  loss  however  great  the  value.  The  rule 
is  different  however  where  there  is  a  special  contract  that  in  case 
no  value  is  fixed  upon  the  goods  by  the  shipper  at  the  time  of 
the  bailment,  and  remuneration  made  for  the  carriage  and  risk 
accordingly,  he  will  be  responsible  only  to  a  limited  amount;  or 
perhaps  where  notice  that  such  were  the  carrier's  terms  is 
brought  directly  to  the  knowledge  of  the  shipper,  which  might 
make  such  notice,  if  unobjected  to,  tantamount  to  a  contract  to 
that  effect;  or  if  from  previous  dealings  between  the  parties,  this 
condition  were  known  to  the  shipper.  Such  notices,  it  has  been 
said,  are  not  proposals  which  ripen  into  contracts  between  the 
carrier  and  his  customers,  when  the  services  of  the  former  are 
engaged  in  the  transportation  of  the  goods,  to  lessen  or  restrict 
his  common  law  liability;  but  they  are  rather  to  be  looked  upon 
in  the  light  of  rules  or  regulations  which  the  carrier  may  pre- 
scribe in  the  conduct  of  his  business,  in  order  to  insure  that  fair 
dealing  on  the  part  of  his  employers  which  the  law  requires;  and 
when  his  services  are  engaged  with  a  full  knowledge  on  the  part 
of  his  employer  that  such  are  the  terms  upon  which  he  carries, 
fair  dealing  would  seem  to  require  that  he  should  be  held  to  them 
as  tantamount  to  a  contract.     They  would  stand  upon  the  same 

'  Boys  V.  Pink,  8  Car.  &  P.  361.    '  McCance  v.  Raihvay  Co.  3  H.  &  C.  343. 
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ground  as  notices  by  the  carrier,  that  he  would  not  be  liable  for 
the  breakage  of  brittle  goods  unless  informed  of  their  nature,  or 
for  the  damage  by  detention  to  goods  subject  to  rapid  decay  if 
their  character  was  concealed  from  him,  to  which  no  objection 
has  ever  been  made  because  they  were  unreasonable  or  because 
they  were  mere  notices.* 

§  253.  The  rule  was  well  established  by  a  number  of  well 
considered  English  cases,  when  public  notices  in  regard  to  the 
limitation  of  their  common  law  liability  were  resorted  to  by  car- 
riers, and  before  the  legislation  which  destroyed  their  validity. 
Before  the  passage  of  the  Carriers'  Act,  it  was  customary  for 
common  carriers  to  give  public  notice  that  they  would  not  be 
carriers  of  packages  of  over  the  value  of  £5  unless  information 
was  given  of  the  actual  value  and  the  carriage  paid  for  accord- 
ingly. Cases  frequently  occurred  in  which  the  employer  had 
delivered  to  the  carrier  a  package  of  greater  value  without  giv- 
ing the  required  information  or  paying  the  higher  rate  for  the 
service,  and  the  package  having  been  lost,  the  attempt  was  made 
to  hold  the  carrier  liable ;  but  it  was  uniformly  held  by  the  Eng- 
lish courts  that  this  could  not  be  done.^  The  object  of  such 
notices  was  said  to  be  to  prevent  the  necessity  of  inquiry  by  the 
carrier  of  the  value  of  the  package  in  every  particular  instance, 
the  responsibility  of  doing  which  the  law,  without  such  notice, 
threw  upon  him.  The  notice  however  was  held  to  cast  the  duty 
of  making  the  disclosure  of  value  upon  the  owner  of  the  goods, 
and  the  offer  of  payment  for  the  carriage  according  to  the  excess 
of  such  value  over  the  limited  sum;  and  in  case  he  failed  to  do 
so,  the  carrier  had  the  right  to  presume  that  the  package  or 
goods  were  of  the  value  only  to  which  by  the  notice  he  had  lim- 
ited his  liability;  and  in  case  the  value  should  prove  greater,  and 
the  terms  of  his  notice  had  not  been  complied  with,  it  was  a  fraud 
upon  him  and  the  contract  for  carriage  was  a  nullity,  and  the 
owner  of  the  goods  could  recover  nothing.  And  the  law  as  thus 
established  was  left  unaltered  by  the  Land  Carriers'  Act  except 
in  so  far  as  it  destroyed  the  effect  of  what  were  known  as  public 

'  Ante,  g  243.  id.  507 ;  Brignold  v.  Waterhouse,  i  M. 

2  Clay  V.  Willan,  i  H.  BI.  298;  Yate  &  S.  259;  Batson  v.  Donovan,  4  B.  & 

V.  Willan,  2  East,  128;  Izett  v.  Moun-.  Aid.  21. 
tain,  4  id.  371 ;  Nicholson  v.  Willan,  5 


Ch.  VI.]  "     LIMITATION  OF  THE  CARRIER'S  LIABILITY.        205 

notices,  requiring  them  to  be  given  according  to  its  provisions. 
So  that  as  to  all  other  carriers  except  those  engaged  in  railway 
and  canal  traffic,  by  the  express  terms  of  the  act,  so  long  as  they 
comply  with  its  conditions,  the  duty  is  incumbent  upon  the  bailor, 
as  a  condition  precedent  to  the  liability  of  the  carrier,  to  make 
known  to  him  the  value  of  the  goods  where  it  exeeds  £io  and 
to  pay  or  engage  to  pay  the  increased  charge  for  the  carriage.* 

§  254.  These  cases  are  of  course  of  no  authority  in  this  coun- 
try except  so  far  as  they  may  show  the  reasonableness  of  such 
notices,  not  as  contracts  between  the  carrier  and  his  employers 
limiting  the  common  law  liability  of  the  former,  but  as  rules 
which  he  may  adopt  with  the  knowledge  of  his  employer,  to 
prevent  fraud  and  deception,  and  that  he  may  know  the  risk 
which  he  is  assuming  and  be  paid  accordingly.  The  carrier  cer- 
tainly should  not  be  deprived  of  all  means  of  thus  protecting 
himself;  and  so  long  as  the  duty  of  disclosing  the  actual  value 
and  paying  the  compensation  for  its  carriage  wherever  it  exceeds 
the  limited  value  which  the  carrier  announces  that  he  will,  unless 
otherwise  instructed,  place  upon  it,  is  cast  upon  the  shipper  only 
where  he  accepts  a  receipt  for  the  goods  embodying  the  condi- 
tion, or  where  notice  is  directly  given  to  him  otherwise  and  he 
makes  no  objection,  or  where  a  course  of  dealing  between  him- 
self and  the  carrier  must  have  made  him  familiar  with  the  re- 
quirement, no  objection  can  be  seen  to  it.  If  the  carrier  cannot 
protect  himself  to  this  extent,  great  injustice  might  in  many  in- 
stances be  done  him.  By  accepting  the  service  of  carriage  upon 
terms  as  to  liability  so  directly  and  certainly  brought  to  his 
knowledge,  the  shipper  indicates  his  choice  of  the  portion  of  the 
risk,  which  he  desires  the  carrier  to  assume  and  for  which  he  is 
willing  to  pay,  and  his  silence  as  to  the  real  value  must  be  re- 
garded as  the  same  thing  as  an  assertion  of  the  limited  value 
which  the  carrier  holds  himself  out  as  assuming  unless  otherwise 
informed  and  compensated.  Besides,  the  purpose  of  the  shipper 
in  thus  withholding  the  truth  can  only  be  supposed  to  be  to  pro- 
cure the  carriage  for  less  than  an  adequate  reward;  and  having 
for  this  purpose  misled  the  carrier  as  to  the  needed  care  to  be 
bestowed  upon  the  goods,  but  for  which  the  loss  would  have 

'  Wyld  V,  Pickford,  8  M.  &  W.  443 ;  Metcalfe  v.  Railway  Co.  4  C.  B.  (N.  S.)  307. 
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probably  been  avoided,  the  rule  would  seem  to  be  unfair  which 
would  hold  the  latter  liable  for  the  extraordinary  value. 

§  255.  Accordingly  there  are  cases  in  this  country  which  hold 
that  where,  either  from  a  previous  course  of  dealing  between  the 
parties  or  from  direct  notice,  it  was  known  to  the  shipper  that 
the  carrier  received  goods  for  transportation  only  upon  terms 
that  they  should  be  considered  as  of  a  certain  value,  which 
should  be  the  limit  of  his  liability,  unless  they  were  valued  at  a 
higher  sum  and  paid  for  accordingly,  if  the  goods  are  delivered 
for  carriage  without  any  notice  of  their  being  of  a  higher  value 
and  are  lost,  the  limit  of  the  recovery  would  be  the  value  which 
the  carrier  had  fixed  by  his  own  terms.*  And  if  the  means  re- 
•sorted  to  by  carriers  to  protect  themselves  are  to  be  tested  by 
their  justice  and  reasonableness,  as  the  rule  is  said  to  be  by  the 
supreme  court  of  the  United  States  in  Lockwood  v.  The  Rail- 
road,^ no  objection  could  be  well  made  to  such  rule  unless  we 
deny  to  the  carrier  all  right  to  protect  himself  by  a  mere  notice.' 

§  256.  However  this  may  be,  when  the  knowledge  of  such  a 
regulation  of  the  carrier  in  the  conduct  of  his  business  has  come 

'  Orange  Bank  v.  Brown,  9  Wend.  (2  Maule  &  S.  i)  is,  that  the  notices 
114;  Oppenheimer  v.  Express  Co.  69  in  the  former  went  merely  to  protect 
111.  62 ;  Magnin  v.  Dinsmore,  62  N.  Y.  against  the  fraud  of  the  bailor,  and  the 
35 ;  Farmers'  &  M.  Bank  v.  Champlain  latter  to  conceal  and  favor  fraud  directed 
T.  Co.  23  Vt.  ;86;  Moses  v.  Railroad,  against  the  owner  and  in  favor  of  the 
4  Foster,  71 ;  2  Greenleaf  on  Ev.  §  215;  party  giving  the  notice.  The  one  was 
Western  T.  Co.  v.  Newhall,  24  111.  466;  for  and  the  other  against  public  morals ; 
Hopkins  v.  Westcott,  6  Blatch.  64.  the  former  said  merely  'give  me  a  due 

'  17  Wall.  357.  reward  and  I  will  be  accountable  as  a 

*The  distinction  between  the  notice  common  carrier ' ;  the  latter,  'give  me 
which  goes  to  the  limitation  of  the  the  same  reward'  (for  the  carrier  fixes 
liability  of  the  carrier  and  that  which  it;  it  may  be  less,  but  it  may  also  be 
is  intended  onl^'  as  a  protection  against  more),  '  and  yet  I  claim  to  throw  all 
imposition  in  his  business  is  fully  recog-  risk  upon  you,  or  such  a  degree  of  it  as 
nized  by  Cowen,  J.,  in  his  opinion  in  I  please.'  In  the  former,  the  plaintiflf 
Cole  V.  Goodwin,  19  Wend.  251.  "I  sought  to  commit  and  did  commit  act- 
will  only  repeat,"  says  he,  "  in  respect  ual  frauds  after  express  notice  that  he 
to  this  case  what  seems  to  me  perfectly  must  be  honest  He  sought  in  that 
pbvious,  and  which  I  have,  if  not  very  way  to  deprive  the  laborer  of  a  reason- 
unsuccessful,  made  somewhat  apparent  -able  reward  for  his  hire.  In  the  latter, 
to  others,  that  the  difference  between  he  was  paid  all  he  demanded  and  yet 
the  two  cases  from  Burrow  and  East  he  refuses  to  carry  under  the  obligation 
(Gibbon  v.  Paynton  and  Nicholson  v,  required  by  law." 
Willan)  and  that  of  Evans  v.  Soule 
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to  the  shipper  only  by  notice  directly  convej^ed  to  him  or  by  a 
previous  course  of  dealing,  there  is  no  question  that  when  the 
carrier,  in  the  very  contract  by  which  he  undertakes  to  carry 
the  goods,  whether  it  be  in  the  form  of  a  receipt  accepted  by  the 
shipper,  or  any  other  form  of  express  contract,  has  declared  that, 
if  not  apprised  of  the  value  of  the  thing  to  be  carried  and  paid 
for  his  risk  accordingly,  he  would  be  liable  only  to  a  certain  ex- 
tent, the  shipper,  if  he  would  hold  him,  in  case  of  loss,  beyond  that 
limit,  must  inform  the  carrier,  whether  the  inquiry  be  made  of 
him  or  not,  of  the  value  of  which  he  wishes  him  to  assume  the 
risk,  and  must  compensate  him  accordingly.  And  some  of  the 
cases  have  gone  so  far  as  to  assert  that  where  the  liability  of 
the  carrier  is  thus  conditionally  limited,  if  the  owner  of  the  goods 
of  greater  value  than  would  be  ordinarily  indicated  by  the  box 
or  package  in  which  they  are  contained,  delivers  them  to  the 
carrier  without  any  notice  of  their  extraordinary  value  and  with- 
out "paying  charges  on  them  commensurate  therewith,  any  at- 
tempt, in  case  of  their  loss,  to  impose  a  liability  upon  him  beyond 
the  limit  prescribed  in  the  contract  would  be  an  attempted  fraud 
upon  him,  and  that  even  if  the  loss  were  shown  to  have  been  the 
result  of  negligence,  unless  it  were  of  so  gross  a  character  as  to 
be  tantamount  to  a  misfeasance,  the  carrier  would  be  protected 
by  the  terms  of  his  receipt.  As  in  the  case  already  several  times 
cited,*  in  which  the  facts  were  that  a  box  having  the  appearance 
of  containing  goods  of  only  ordinary  value  but  really  containing 
jewelry  worth  several  thousand  dollars  was  delivered  to  the  ex- 
press company  to  be  carried  from  New  York  to  Chicago  for  the 
plaintiffs.  A  receipt  in  the  ordinary  form  of  express  companies' 
receipts,  containing  the'  clause  limiting  the  carrier's  liability  in 
case  of  loss  to  fifty  dollars,  unless  a  higher  value  was  fixed  by 
the  shipper  and  a  rate  for  carriage  paid  accordingly,  was  at  the 
same  time  presented  to  the  company's  agent  for  signature  and 
was  signed  by  him,  the  space  in  the  receipt  for  filling  in  the  value 
when  fixed  by  the  shipper,  being  left  unfilled  with  any  amount 
and  nothing  being  said  upon  that  subject,  the  shipper  paying  only 
about  $1.50  for  the  carriage  instead  of  the  amount  to  which  the 
carrier  would  have  been  entitled  had  its  real  value  been  stated. 

'  Oppenheimer  v.   Express  Co.  fs^  111.  62. 
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The  box  was  carried  safely  to  destination  as  ordinary  freight, 
being  supposed  to  contain  goods  of  but  little  value.  Whilst  there 
in  the  company's  warehouse  and  before  the  company  had  had 
time  to  make  delivery  of  it,  it  was  consumed  by  a  devastating  fire. 
It  appeared  that  all  the  valued  packages  were  saved;  but  the  fire 
had  spread  so  rapidly  that  the  company  had  not  been  able  to  save 
its  ordinary  freight  with  which  this  box  had  been  put.  The  attempt 
was  made  to  hold  it  liable  nevertheless  upon  the  ground  of  neg- 
ligence ;  but  it  was  said  that  even  if  ordinary  negligence  had  been 
shown,  there  could  have  been  no  recovery  by  reason  of  the  failure 
of  the  plaintifi"'s  agent  to  disclose  the  value  of  the  box  at  the  time 
of  its  shipment  and  pay  the  increased  rate;  and  that  to  hold  other- 
wise would  be  an  imposition  upon  the  carrier.  And  in  another 
case  in  which  the  facts  were  almost  exactly  the  same,  except  that 
there  was  very  strong  evidence  that  the  goods  were  lost  by  the 
negligence  of  the  carrier,  it  was  said  that  the  silence  as  to  value 
amounted  to  such  an  imposition  upon  the  defendant  (the  carrier) 
as  would  relieve  it  from  a  liability  for  the  total  value  of  the^oods 
unless  something  more  was  shown  than  negligence  to  carry 
safely  and  deliver  promptly.  But  it  was  added  that  while  such 
a  concealment  under  the  contract  relieves  the  carrier  from  lia- 
bility for  a  loss  occurring  from  ordinary  negligence,  it  was  not 
intended  to  be  said  that  he  would  be  thus  relieved  where  his  acts 
or  those  of  his  servants  amount  to  a  misfeasance  or  abandonment 
of  his  character  as  carrier.^ 

§  257.  But  it  will  be  observed  that  these  cases  occurred  in 
states  in  which  the  law  permits  the  carrier  by  express  contract 
to  relieve  himself  against  the  consequences  of  his  negligence  in 
the  carriage  of  goods,  and  would  therefore  be  hardly  considered 
as  controlling  authority  in  those  states  in  which  no  such  claim  to 
exemption  is  permitted  to  be  made,  and  in  which  the  courts  seem 
to  have  more  decidedly  reprobated  the  idea  that  the  carrier  can 
under'  any  circumstances  defend  himself  against  the  consequences 
of  his  own  negligence  or  that  of  his  servants.  It  wiU  conse- 
quently be  found  that  in  several  of  the  cases  heretofore  cited  as 
recognizing  the  right  of  the  carrier  thus  to  put  a  limit  upon  the 
liability  to  which  he  would  otherwise  be  subjected,  it  is  distincdy 

'  Magnin  v.  Dinsmore,  62  N.  Y,  35. 
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coupled  with  the  condition  that  whenever  the  loss  can  be  traced 
to  his  negligence,  the  contract  for  limited  liability  will  not  avail 
him  and  will  be  considered  out  of  the  way. 

§  258.  This  distinction  in  such  cases  between  what  may  and 
what  cannot  be  relied  upon  as  a  defense,  upon  which  would  seem 
to  rest  the  different  views  taken  of  the  question  in  these  several 
states,  would  seem  to  be  supported  by  the  case  of  Metcalfe  v. 
The  Railway  Company,*  in  which  it  was  held  under  the  English 
Carriers'  Act,  that  where  the  bailor  had  delivered  to  the  carrier 
a  package  of  more  than  the  value  of  £10  without  notice  of  such 
value  or  paying  accordingly  as  the  act  required,  and  that  fact 
was  pleaded  in  defense  to  the  action  for  the  loss  of  the  package, 
a  replication  that  the  loss  was  occasioned  by  the  felony  of  the 
defendant's  servants  was  held  to  be  good,  because  by  the  express 
terms  of  the  act,  the  carrier  could  in  no  way  have  avoided  his 
liability  for  such  felony.  A  rephcation  that  the  loss  was  occa- 
sioned by  the  negligence  of  the  defendant's  servants  would  have 
been  bad,  because  that  was  something  against  which  the  carrier 
might  have  provided  by  contract,  had  he  been  informed  of  the 
value. 

§259.  May  limit  time  within  which  claim  shall  be 
MADE  FOR  LOSS.  As  the  Carrier  may  limit  the  amount  beyond 
which  he  is  not  to  be  held  liable  unless  a  greater  value  be  declared 
at  the  time  of  delivery  for  carriage,  so  it  has  been  held  that  he 
may  limit  the  time  within  which  claim  shall  be  made  upon  him 
by  the  owner  of  the  goods  in  case  of  their  loss.  Such  a  stipu- 
lation is  not  a  conventional  limitation  of  the  right  of  the  employer 
to  sue.  He  is  still  left  at  liberty  to  sue  at  any  time  within  the 
period  fixed  by  the  statute  of  limitations.  The  object  of  such  a 
stipulation  is  to  enable  the  carrier,  while  the  occurrence  is  recent, 
to  ascertain  what  the  facts  are,  and  having  made  his  claim,  the 
owner  may  delay  his  suit  to  any  time  within  the  period  limited 
by  the  law.  "There  is  no  hardship,"  say  the  court,  "in  requir- 
ing the  bailor  to  give  notice  of  the  loss,  if  any,  or  make  a  claim 
for  compensation  within  a  reasonable  time  after  he  has  delivered 
the  parcel  to  the  carrier.  There  is  great  hardship  in  requiring 
the  carrier  to  account  for  the  parcel  long  after  that  time,  when 

>4C.  B.(N.  S.)307. 
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he  has  had  no  notice  of  any  failure  of  duty  on  his  part,  and  when 
the  lapse  of  time  has  made  it  difficult  if  not  impossible  to  ascer- 
tain the  actual  facts."  ^ 

§260.  Cannot  provide  by  contract  against  liability 
FOR  NEGLIGENCE.  The  qucstion  whether  the  carrier  can  exempt 
himself  from  liability  for  losses  occurring  from  the  negb'gence  of 
himself  or  his  servants  or  employees  is  one  upon  which  there  is 
great  diversity  of  opinion.  By  the  English  law,  as  we  have 
seen,  he  possesses  the  unlimited  power  to  do  so,  under  the  several 
acts  in  relation  to  carriers  and  the  construction  which  has  been 
given  them  by  the  English  courts.  In  this  country,  since  it  has 
been  admitted  that  he  might  contract  for  a  limited  liability,  vari- 
ous opinions  have  been  entertained  by  the  different  courts,  upon 


1  Express  Co.  v.  Caldwell,  21  Wall. 
264;  Lewis  V.  Railway  Co.  5  Hurl.  & 
N.  867;  Rice  V.  The  Railroad,  63  Mo. 
314.  But  a  contract  limiting  the  time 
within  which  claim  should  be  made  to 
thirty  days  after  loss  has  been  held  not 
to  be  obligatory  upon  the  owner  of  the 
goods  in  the  case  of  the  Southern  Ex. 
Co.  V.  Caperton,  44  Ala.  loi. 

And  in  Adams  Ex.  Co.  v.  Reagan, 
29  Ind.  21,  a  stipulation  in  the  com- 
panj-'s  receipt  that  it  was  not  to  be  lia- 
ble for  any  loss  or  damage  unless 
claim  in  writitig  was  made  in  thirty 
days  after  date  of  receipt  was  held  un- 
reasonable and  void.  But  in  the  sub- 
sequent case  of  the  United  States  Ex- 
press Co.  V.  Harris,  51  Ind.  127,  a  stip- 
ulation in  exactly  the  same  words  in 
the  company's  receipt  was  held  to  be 
valid  and  binding  upon  the  owner  of 
the  goods,  there  being  nothing  unrea- 
sonable in  such  a  condition ;  and  it  was 
said  that  the  decision  in  the  previous 
case  of  the  Express  Co.  v.  Reagan  was 
to  be  explained  by  the  unsettled  state 
of  the  country  when  the  receipt  in  that 
case  was  given,  it  having  been  during 
the  civil  war,  and  the  undertaking  of 
the  company  having  been  to  carrj-  the 
goods  from  Indiana  to  Savannah  in  the 


state  of  Georgia,  which,  under  such  cir- 
cumstances, might  be  attended  with 
great  delay. 

And  in  a  recent  case  where  the  con- 
dition in  the  receipt  was  that  the  com- 
pany would  not  be  liable  for  any  loss 
or  damage  "  unless  the  claim  therefor 
should  be  made  in  writing  within  thirty 
days  from  the  accruing  of  the  cause  of 
action"  and  it  was  contended  for  the 
defendant  that  as  no  claiin  had  been 
made  within  the  prescribed  time,  there 
could  be  no  recovery,  the  opinion  was 
announced  that  this  could  not  be  con- 
sidered in  the  nature  of  a  condition 
precedent  to  the  right  to  recover.  It 
was  said  that  this  clause  assumed  that 
the  plaintiff  had  a  cause  of  action 
which  had  already  accrued  to  him  be- 
fore the  thirty  days  commenced  to  run, 
and  in  that  view  was  in  the  nature 
of  a  statute  of  limitations,  and  as  de- 
fendant had  not  set  it  up  in  its  answej, 
it  could  not  avail  him.  "  Had  we  come 
to  the  conclusion,"  say  the  court, "  that 
the  clause  was  a  condition  precedent, 
the  question  would  have  been  open  to 
consideration  whether  so  short  a  time 
was  reasonable."  Westcott  v.  Fargo, 
61  N.  Y.  SSI. 
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the  question  whether,  conceding  this  general  right,  an  exception 
ought  not,  upon  grounds  of  public  policy  as  well  as  upon  legal 
precedent,  to  be  made,  of  the  power  to  enter  into  contracts  to 
screen  himself  from  the  consequences  of  negligence  in  the  per- 
formance of  his  duties.  Our  state  courts  are  divided  upon  this 
subject,  as  we  have  seen  them  to  be  upon  several  other  questions 
relating  to  the  rights  and  duties  of  carriers;  and  this  difference 
exists  not  only  in  the  unqualified  concession  of  the  power  by  some 
of  them  and  its  unqualified  denial  by  others,  but  amongst  those 
which  concede  the  power,  some  attempt  to  put  some  limit  upon 
it  by  distinguishing  between  the  different  degrees  of  negligence, 
allowing  it  only  as  to  slight  or  ordinary  negligence,  but  not  as  to 
that  of  a  grosser  character.  It  must  be  admitted  however  that 
the  weight  of  authority  in  this  country  is  in  favor  of  excluding  it 
altogether  as  an  element  of  contract  between  the  carrier  and  his 
employer,  and  of  holding  the  former  to  a  rigid  responsibility  for 
every  degree  of  negligence,  without  the  power  by  contract  or  in 
any  other  mode,  to  divest  himself  of  it.* 

'Jones  V.  Voorhies,  lo  Ohio,  145;  Steele  t;.  Townsend,  37  id.  247;  South- 
Davidson  w  Graham,  2  Ohio  St.  131;  ern  Express  Co.  w.  Croolc,  44  id.  468; 
Graham  v.  Davis,  4  id.  362;  Wilson  v.  South  etc.  R.  R.  v.  Henlein,  52  id.  606; 
Hamilton,  id.  722;  Welsh  v.  Railroad,  Whitesides  v.  Thurlkill,  12  Sm.  &  M. 
10  id.  65;  Cleveland  etc.  R.  R.  v.  Cur-  599;  Southern  Express  Co.  v.  Moon, 
ran,  19  id.  i ;  Knowlton  v.  Railroad,  id.  39  Miss.  822 ;  Mobile  &  Ohio  R.  R.  v. 
260;  School  Disti-ict  v.  Railroad,  102  Weiner,  49  id.  725;  The  Michigan  R. 
Mass.  552;  Cincinnati  R.  R.  ■y.  Pontius,  R-  v.  Heaton,  37  Ind.  448;  The  Ohio 
19  Ohio  St.  221 ;  Union  Ex.  Co.  v.  Gra-  etc.  R.  R.  v.  Selby,  47  id.  471 ;  Read 
ham,  26  id.  595;  Orndorft'  v.  Adams  w.  St.  Louis  etc.  R.  R.  60  Mo.  199; 
Ex.  Co.  3  Bush,  194;  Flinn  v.  Railroad,  Wolf  v.  American  Express  Co.  43'id. 
I  Hous.  (Del.)  469 ;  Fillebrown  t;.  R.  R.  42 1 ;  Ketchum  v.  American  Merchants 
55  Me.  462 ;  Sagero.  The  Railroad,  31  id.  Union  Ex.  Co.  52  id.  390;  Snider  v. 
228;  Willis  V.  The  Railroad,  62  id.  488;  Adams  Ex.  Co.  63  id.  376;  Kansas  Pa- 
Camden  etc.  R.  R.  v.  Baldauf,  16  Penn.  cific  R.  R.  v.  Reynolds,  17  Kan.  251 ; 
St.  67;  Goldey  v.  Railroad,  30  id.  242;  Atchison  &  Nebraska  R.  R.  w.  Wash- 
Pennsylvania  etc.  R.  R.  V.  Henderson,  burn,  5  Neb.  117;  Hall  i'.  Cheney,  36  N. 
51  id.  315;  Farnhara  v.  Railroad,  55  id.  H.  26;  Commonwealth  v.  The  Rail- 
53;  Empire  T.  Co.  v.  Oil  Co.  63  id.  road,  loS  Mass.  7 ;  Camp  ri.  The  Steam- 
14;  Colton  V.  The  Railroad,  67  id.  211 ;  boat  Co.  43  Conn.  333;  Virginia  &  Ten- 
American  Ex.  Co.  V.  Bank,  69  id.  394;  nessee  R.  R.  v.  Sayers,  26  Gratt.  328; 
Swindler  »i  Hilliard,  2  Rich.  286 ;  Berry  Rose  v.  The  Railroad,  39  Iowa,  246; 
V,  Cooper,  28  Ga.  543;  Mobile  etc.  R.  Jacobus  v.  The  Railroad,  20  Minn.  125; 
R.  V.  Hopkins,  41  Ala.  486;  Montgora'  Smith  v.  The  Railroad,  64  N.  C.  235. 
ery  etc.  R.  R.  v.  Edmonds,  id.  667; 
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§  261.  The  other  view  of  the  question  is  however  taken  by 
the  courts  of  a  number  of  the  states  of  the  highest  authority,  and 
in  some  of  them  the  unlimited  power  is  allowed  to  carriers  tq 
contract  for  exemption  from  all  liability  arising  from  or  caused 
by  negligence  of  every  degree.  But  to  have  this  effect,  as  is 
agreed  by  them  all,  the  contract  for  such  an  exemption  must 
contain  clear  and  distinct  expressions  for  that  purpose,  and  mere 
general  terms  of  exemption,  such  as  that  the  carrier  "  shall  not  be 
held  liable  for  loss  or  damage,"  will  not  be  construed  as  extend- 
ing to  loss  or  damage  by  negligence.  In  other  words,  the  ex- 
emption from  liability  for  negligence  must  be  express  by  the  use 
of  the  word  itself  or  of  something  equivalent;  and  in  construing 
the  terms  of  such  contracts,  where  the  claim  is  that, such  an  ex- 
emption has  been  agreed  to,  the  words  will  be  taken  most 
strongly  against  the  party  whose  language  they  are  and  who  is 
in  an  advantageous  position  for  dictating  the  contract.'' 

§  262.  This  subject  has  been  recently  brought  before  the  su- 
preme court  of  the  United  States  in  the  case  of  Railroad  Com- 
pany V.  Lockwood.^  The  facts  of  the  case  were  that  the:  plaint- 
iff, a  drover,  had  signed  an  agreement  to  take  all  risk  of  injury 
to  his  cattle  and  of  personal  injury  to  himself,  and  had  thereupon 
received  what  was  denominated  a  pass,  one  of  the  conditions 
printed  upon  which  was,  that  it  was  to  be  considered  a  waiver  of 
all  claims  for  injuries  or  damages  received  on  the  train.  He  was 
injured  whilst  traveling  upon  the  road  under  this  agreement,  and 
brought  suit  against  the  railroad  company  to  recover  for  the  in- 
jury received.    Evidence  being  given  to  show  that  the  injury 

'  Western  T.  Co.  v.  Newhall,  24  111.  Peck  v.  Weeks,  34  id.  145;  Lawrence 

466;  Adams  Ex.  Co.  v.  Haynes,  42  id.  v.  Railroad,  36  id.  63;  Kimball  v.  Rail- 

89;  111.  Cent.  R.    R.  v.  Read,   37   id.  road,  26  Vt.  247 ;  Mann  w.  Birchard,  40 

484;  Adams  Ex.  Co.  v.  Stettaners,  61  id.  326;   Higgins  v.  The  Railroad,  28 

id.  184.     But  the  rule  as  settled  in  Illi-  La.  Ann.  133;  Hawkins  v.  Railroad, 

nois  is  that  railroad  companies  can  by  17  Micii.  57;  R.  R.  z:  Hawkins,  18  id. 

contract  exempt  themselves  from  lia-  427;  Kinney  z;.  Railroad,  3  Vroom,  407; 

bility  on  account  of  the  negligence  of  French  v.  Railroad,  4  Keyes  108 ;  Belger 

their  servants  or  employees  only  when  v.  Dinsmore,  51  N.  Y.  166;  Magnin  v. 

it  is  not  gross  or  willful.     Arnold  v.  Dinsmore,  56  id.   168;  Steers  v.  The 

Tlie  Railroad,  9  Chicago  Legal  News,  Steamship  Co.  57  id.  i;   Westcott  i-. 

21T,  citing  the  foregoing  cases.     Bal.  Fargo,  61  id.  542;  Blair  v.  The  Rail- 

&   O.  R.   R.  V.   Brady,   32   Md.   333;  road,  66  id.  313. 

Hale  V.  N.  J.  etc.  Co.  15  Conn.  539}  » 17  Wall.  357. 
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complained  of  was  sustained  in  consequence  of  negligence  on 
the  part  of  the  defendants  or  their  servants,  they  contended  that 
they  were  exempt  by  the  terms  of  their  contract  from  responsi- 
bility for  all  accidents,  including  those  occurring  from  negligence, 
at  least,  from  the  ordinary  negligence  of  their  servants,  and  re- 
quested the' judge  at  the  trial  to  so  charge.'  Their  request  being 
refused,  and  the  verdict  having  gone  against  them,  they  appealed 
to  the  supreme  court,  which,  after  a  most  careful  examination  of 
the  principal  authorities,  both  English  and  American,  reached 
the  conclusions,  as  announced  in  its  opinion:  First,  that  a  com- 
mon carrier  cannot  lawfully  stipulate  for  exemption  from  respon- 
sibility when  such  exemption  is  not  just  and  reasonable  in  the  eye 
of  the  law :  Secondly,  that  it  is  not  just  and  reasonable  in  the 
eye  of  the  law  for  a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  himself  or  his  servants: 
Thirdly,  that  these  rules  apply  both  to  carriers  of  goods  and  car- 
riers of  passengers,  and  with  special  force  to  the  latter:  Fourth- 
ly, that  a  drover  traveling  on  a  pass,  such  as  was  given  in  this 
case,  for  the  purpose  of  taking  care  of  his  stock  on  the  train,  is 
a  passenger  for  hire. 

§  263.  These  conclusions,  after  so  thorough  an  examination 
of  the  subject,  may  be  said  to  have  most  decidedly  turned  the 
scale  in  favor  of  the  exclusion  of  all  contracts  between  carriers 
and  their  emploj'^ers,  exempting  the  former  from  the  consequences 
of  the  negligence,  of  every  grade,  of  themselves  or  their  em- 
ployees or  servants.  And,  except  in  those  states  in  which  a  con- 
trary rule  has  been  too  firmly  established  to  be  now  departed 
from,  considerations  of  advantage  from  uniformity  upon  a  ques- 
tion of  so  much  importance,  and  of  public  policy,  together  wJth 
the  weight  of  authority  in  its  favor  as  a  mere  question  of  law, 
will  perhaps  induce  its  universal  adoption  as  a  rule  of  law  in  this 
country. 

§  264.  The  court  of  appeals  of  New  York  have,  however, 
come  to  a  different  conclusion  from  that  arrived  at  in  the  above 
case  by  the  supreme  court  of  the  United  States,  and  in  a  series 
of  cases,  all  against  the  same  defendant  and  resting  upon  the  va- 
lidity and  effect  of  similar  drovers'  passes,  as  they  are  called, 
have  held  that  the  company  had  the  power  to  stipulate  for  ex- 
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emption  from  responsibility  for  injury  to  such  passengers  caused 
even  by  the  gross  negligence  of  its  agents.^  These  cases  are 
commented  on  and  disapproved  in  the  case  of  Lock  wood;  but 
since  the  decision  of  the  supreme  court  in  the  latter  case,  the  ap- 
pellate court  of  New  York  has  adhered  in  the  most  unqualified 
terms  to  its  former  ruling,  that  the  carrier  may  by  contract  relieve 
himself  from  responsibility  for  the  negligence  of  every  degree  of 
its  agents  and  servants;  and  this  is  now  the  settled  law  of  that 
state  ;^  and  in  this  it  accords  with  the  long  established  English 
law.  The  supreme  court  of  that  state  has  expressly  refused  to 
foUow  the  rulings  of  the  United  States  supreme  court  upon  this 
question  as  not  binding  upon  the  state  courts.^  But  in  all  these 
cases  it  is  held  that  the  language  of  the  contract,  to  protect  the 
carrier  from  the  consequences  of  his  negligence,  must  have  clear, 
direct  and  unmistakable  reference  to  the  subject  of  negligence; 
and  where  its  language  was  that  the  carrier  "  should  not  be  liable 
for  the  loss  or  damage  of  any  box,  package  or  thing  for  over 
fifty  dollars  unless  the  true  value  be  stated,"  it  was  held  that 
there  was  not  in  its  phraseology  any  such  clear  and  distinct  ex- 
pression of  exemption  from  loss  by  negligence  as  the  law  re- 
quired.'' 

§  265.  Power  of  an  agent  to  bind  the  owner  of  goods 
TO  AGREE  TO  LIMITATION.  The  agent  of  the  owner  af  goods, 
with  authority  to  deliver  them  to  the  carrier  for  transportation, 
is  to  be  presumed  to  have  all  the  necessary  power  to  carry  it 
into  effect ;  and  if  it  becomes  necessary  for  him  to  accept  a  receipt 
from  the  carrier  containing  conditions  as  to  liability;  in  order  to 
procure  the  carrier's  consent  to  receive  and  forward  them,  the 
owner  becomes  bovind  by  his  acceptance.  This  is  well  illustrated 
by  the  case  of  Nelson  v.  The  Railroad.^  The  plaintiff  had  pur- 
chased a  large  mirror,  and  gave  instructions  to  the  party  from 
whom  he  had  purchased  it  as  his  agent  to  forward  it  to  him  by 
the  defendant  railroad  company.  The  agent  sent  it  by  a  carman 
to  the  depot  of  the  road,  who  delivered  it  and  receive^  from  the 

1  Smith  V.  N.  Y.  Cent.  R.  R.  24  N.    Westcott  v.  Fargo,  61  id.  542. 
Y.  222;  Bissell  V.  N.  Y.  Cent.  R.  R.       ^Mynard  v.  Railroad,  7  Hun,  399. 
as  id.  442;  Poucher  v.  N.  Y.  Cent.  R.       *  Westcott  v.  Fargo,  61  N.  Y.  542; 
R.  49  id.  263.  Magnin  v.  Dinsmore,  56  id.  168. 

»  Magnin  v.  Dinsmore,  56  N.  Y.  168;       •  48  N.  Y.  498. 
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agent  of  the  road  a  receipt,  with  a  provision  in  it  releasing  the 
company  from  any  liability  for  damage  or  loss  by  reason  of  break- 
age. This  receipt  was  taken  by  the  carman  to  the  plaintiff's 
agent,  who  retained  it  without  objection.  The  mirror  was  trans- 
ported to  destination  with  ordinary  care,  but  on  arrival  there, 
was  found  to  be  broken.  The  receipt  was  held,  under  these 
circumstances,  to  constitute  a  binding  contract  between  the  com- 
pany and  the  ptaintifF.  So  in  Squire  v.  Railroad,^  the, plaintiff 
who  had  become  the  purchaser  of  hogs,  sent  a  drover  to  take 
care  of  them  and  to  transport  them  by  railroad.  The  ticket 
master  of  the  road  gave  the  drover  a  pass,  and  handed  to  him  at 
the.  same  time  a  written  contract  to  be  signed  by  him  with  the 
name  of  the  plaintiff,  which  was  done  by  the  drover.  This  con- 
tract limited  the  liability  of  the  company  in  several  important 
particulars,  and  among  other  things,  exempted  it  from  liability 
for  injury  to  the  hogs  by  suffocation.  A  number  of  them  were 
suffocated  before  reaching  their  destination,  and  the  plaintiff 
brought  suit  to  recover  their  value;  but  it  was  held  that  the  con- 
tract was  binding  upon  him  and  that  the  company  was  not  liable. 
In  York  Company  v.  Central  Railroad,^  the  agent  of  the  plaintiffs 
accepted  a  bill  of  lading  relieving  the  defendant  carrier  from  lia- 
bility for  loss  by  fire.  The  goods  were  destroyed,  whilst  in  tran- 
sit, by  fire,  and  it  was  held  that  the  plaintiffs  could  not  recover, 
the  stipulation  in  the  receipt  excepting  liability  for  loss  from  that 
cause,  being  binding  upon  them.' 

§  266.  And  not  only  has  the  agent  for  shipment  the  author- 
ity to  deliver  the  goods  and  to  accept  the  carrier's  receipt, 
but  whenever  it  becomes  his  duty  to  send  or  to  forward  them, 
it  is  his  duty  also  to  accept  such  terms  of  the  carrier  as  may 
not  be  unreasonable,  if  necessary  to  procure  the  acceptance 
of  the  goods  by  him;  and  if  he  be  a  paid  agent  to  have  them 
carried,  he  would  become  responsible  for  any  damage  which 
might  occur  to  them  in  consequence  of  his  failure,  and  it  would 

'gS  Mass.  239.  258;  Barnett  v-  Railway  Co,  5  Hurl,  & 

«  3  Wall.  107.  Nor.  604  i    Moriarty  v.  Uarnden's  Ek. 

'Christenson    v.  Am.    Ex.  Co.   15  ;  Daly,  227;  New  Jersey  Steam  Nav. 

Minn.  270;  Briggs  w.  Railroad,  6  Allen,  Co.  ■!».  Merchants'  Bank,  6  How.  344; 

246;  Mills  V.  Railroad,  45  N.  Y.  622;  Robinson   v.  Merchants'  Des,  T.  Co, 

Shelton  v.  Merchants'  D,  T,  Co,  59  id,  45  Iowa,  470, 
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be  no  defense  that  he  had  no  authority  to  deliver  the  goods 
upon  such  terms.  In  Rawson  v.  Holland/  the  carrier,  an  express 
company,  transported  the  goods  to  the  end  of  its  own  route,  but 
failed  to  offer  or  deliver  them  to  the  next  succeeding  carrier  on 
the  route  to  destination,  because  it  required  the  express  company, 
as  a  condition  precedent  to  its  acceptance  of  the  goods,  to  sign  a 
contract  containing  various  restrictions  and  limitations  of  its  lia- 
bility. This  the  express  company  declined  to  do  but  stored  the 
goods  in  its  warehouse  and  notified  their  owners  of  the  fact,  and 
awaited  instructions  from  them.  Before  any  such  instructions 
were  received  and  after  the  goods  had  remained  thus  stored  for 
about  twenty  days,  they  were  consumed  by  a  fire.  The  carrier 
was  held  liable  because,  having  contracted  to  forward  the  goods 
from  the  end  of  its  own  route  and  being  therefore  the  agent  of 
the  owners  for  that  purpose,  it  had  the  power  to  sign  the  con- 
tract, and  it  was  its  duty  to  have  done  so  and  forwarded  the  goods. 
The  detention  was  said  to  have  been  inexcusable,  and  the  loss 
having  occurred  from  the  fault  of  the  express  company,  it  was 
responsible,  although  in  its  receipt  for  the  goods  it  had  contracted 
for  exemption  from  liability  for  loss  by  fire. 

§  267.  Powers  of  agents  of  carriers  to  bind  them  by 
CONTRACT.  Where  carriers  transact  their  business  through 
agents,  either  general  or  local,  it  is  equally  competent  for  such 
agents  to  bind  them  by  such  contracts  as  the  public  have  a  right 
to  suppose  they  are  authorized  to  make,  from  the  manner  in 
which  they  are  employed  or  are  seemingly  entrusted  by  their 
principals;  and  as  most  of  the  carrying  business  is  now  done  by- 
corporations  which  can  act  only  through  the  instrumentality  of 
agents,  it  is  necessary  for  the  protection  of  those  who  have- 
goods  to  send  by  them  that  this  should  be  so.  Whenever  the 
claim  is  made  by  the  carrier  that  his  liatrility  has  been  limited  by 
a  contract,  there  could  never  be,  of  course,  ground  for  disputing 
the  authority  of  his  agent.  If  the  shipper  has  assented  to  such 
contract  whether  the  agent  had  authority  or  not,  it  could  be 
adopted  by  the  carrier  and  become  valid  by  a  subsequent  ratifi- 
cation. Consequently  in  an  action  against  the  carrier,  where  he 
defends  upon  the  ground  of  contract  restricting  his  liability,  the 

»S9N.  Y.6n. 
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authority  of  his  agent  to  make  the  contract  could  never  come  in 
question,  if  the  sender  of  the  goods  had  bound  himself  by  an  ac- 
ceptance of  the  receipt  or  in  any  other  manner  which  would 
make  the  contract  legal  and  obligatory  upon  him.  But  if  the 
agent  has  undertaken  to  impose  upon  the  carrier  obligations  be- 
yond those  imposed  by  law,  the  question  of  his  authority  to  do 
so  may  become  a  very  serious  one  in  an  action  to  recover  for  a 
failure  to  perform  the  contract. 

§  268.  The  English  rule  is  that  a  mere  local  or  station  agent, 
as  he  is  called,  may  bind  the  carrier  to  the  performance  of  con- 
tracts beyond  the  scope  of  his  legal  duties.  The  station  agent 
of  a  railway  company  may  therefore  bind  it  to  carry  beyond  its 
own  route,  although  notice  may  have  been  given  that  such  rail- 
way will  be  responsible  for  the  carriage  only  to  the  extent  of  its 
route ;  and  he  may  bind  his  principal  to  carry  within  a  certain 
time  and  even  that  the  goods  shall  be  delivered  at  destination  be- 
yond the  line  of  the  road,  before  a  particular  hour.^  And  it  has 
been  held  in  this  country  that  the  station  ag^nt  of  a  railroad  com- 
pany may  bind  the  company  to  deliver  beyond  the  terminus  of 
its  route  and  within  a  fixed  time.^  So  in  Deming  v.  The  Rail- 
road,' where  the  owner  of  the  goods  had  contracted  to  deliver 
t'lem  by  a  certain  time,  and  the  station  agent  of  the  railroad, 
aware  of  that  fact,  had  contracted  on  behalf  of  the  road  that  they 
should  be  so  delivered,  the  road  was  held  bound  for  the  damages 
for  the  nondelivery  within  the  time.  But  it  has  also  b^en  held 
in  another  case  that  such  agent  for  a  railway  has  no  power  to 
bind  his  company  by  a  contract  to  forward  freight  by  a  passen- 
ger train.*  It  has  been  held  also  that  where  the  company  had 
furnished  blank  receipts  to  its  agent  which  bound  the  company 
to  transport  freight  only  to  points  upon  its  own  route  or  to  its 
terminus,  a  receipt  given  by  such  agents,  so  altered  as  to  make 
it  a  contract  by  the  company  to  carry  beyond  its  route,  was 
not  obligatory  upon  it,  the  agent  having  no  power  to  enter  into 
such  contract  to  perform  a  duty  not  enjoined  by  law  and  not 
assumed  by  notice  to  the  public  or  in  any  other  authorized 
manner.    And  it  was  said  that  the  English  authorities  upon 

'  Wilson  V.  Railway  Co.  18  Eng.  L.        »  Strohn  v.  Railroad,  23  Wis.  126. 
&  Eq.  557 ;  Pickford  v.  Railway  Co.  12        »  48  N.  H.  455. 
M.  &  W.  766..  4  Elkins  v.  Railroad,  3  Foster,  275. 
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the  question  were  of  no  weight  in  those  states  which  had  re- 
fused to  follow  the  rule  which  prevails  there,  of  putting  the' 
responsibility  of  the  carriage  throughout  to  destination  upon 
the  receiving  carrier,  independently  of  contract.^  And  where 
the  defendant  railroad  was  one  of  a  number  of  roads  which 
had  associated  to  carry  through  freight  under  the  name  of  the 
"  White  Line,"  the  receipt  of  an  agent  of  the  association  for 
freight  received  at  an  intermediate  station  was  held  not  to  bind 
the  defendant  company,  as  such  agent  could  only  bind  a  member 
of  the  line,  when  he  contracted  about  business  in  which  the  par- 
ticular member  was  interested  and  bound  to  assist  in  perform- 
ing; and  as  defendant  was  not  bound  as  a  member  of  the  line 
to  assist  in  the  transportation  of  freight  taken  up  at  an  interme- 
diate station,  the  contract  made  by  the  agent  was  held  to  be  un- 
authorized.^ 

§  269.  But  unless  some  special  reasons,  known  to  the  shipper, 
restrict  the  general  powers  of  the  agent,  the  public  have  a  right 
to  assume  that  the  agents  of  carriers,  whether  corporations  or 
not,  and  whether  such  agents  be  local  or  general,  have  the  right 
to  bind  such  carriers  by  contracts  with  their  employers,  in  the 
particular  line  of  business  in  which  they  are  employed  or  are 
represented  or  held  out  as  being  employed,  and  within  the  scope 
of  the  business  of  their  principals.  Thus,  where  the  defendant 
was  the  owner  of  a  line  of  steamers,  and  the  clerk  of  his  agent 
who  had  been  in  the  habit  of  giving  bills  of  lading,  contracted 
that  certain  freight  should  be  carried  by  a  particular  boat  of  the 
line,  though  not  the  next  in  the  order  of  departure,  the  contract 
was  held  binding  and  the  freight  being  sent  by  another  boat,  it 
was  held  that  the  carrier  took  all  the  risks  of  its  loss,  although 
the  designated  vessel  may  have  been  withdrawn  in  the  meantime 
from  the  route.* 

§270.  What  will  be  construed  as  a  contract  ex- 
empting    FROM     LIABILITY     FOR    NEGLIGENCE.        No    Contract, 

however,  exempting  the  carrier  from  liabihty  for  losses  or  dam- 
age occurring  from  negligence,  will  be  implied  from  doubtful 
language.   To  have  this  effect  where  allowable  at  aU,  the  contract 

>  Burroughs  w.  Railroad,  100  Mass,  26.        «  Goddard  v.  Mallory,  52  Barb.  S7; 
« Irwin  V.  Railroad,  59  N.  Y.  653.  Goodrich  v.  Thompson,  44  N.  Y.  324. 
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must  so  clearly  and  explicitly  include  liability  for  the  consequences 
of  negligence  as  to  leave  no  doubt  of  its  meaning  and  intent. 
The  contract  must  operate  according  to  its  terms;  but  when 
doubtful  terms  are  employed,  the  general  rule  binding  common 
carriers  to  a  stringent  liability  will  determine  the  construction, 
because  when  the  carrier  insists  that  an  exception  has  been  cre- 
ated in  his  favor,  the  burden  of  showing  it  rests  upon  him ;  and 
when  the  terms  of  the  exception  are  general  and  can  be  reason- 
ably satisfied  by  a  limited  construction,  their  meaning  will  not 
be  extended  beyond  such  reasonable  limits.  Hence,  where  the 
agreement  between  the  common  carrier  and  the  owner  of  the 
goods  provided  in  general  terms,  that  they  were  to  be  trans- 
ported at  the  owner's  risk,  it  was  held  that  the  owner  assumed 
the  risks  arising  from  the  ordinary  dangers  of  transportation  by 
the  means  employed  which  the  reasonable  and  ordinary  care  of 
the  carrier  might  be  insufficient  to  prevent;  but  that  the  carrier 
was  still  liable  for  losses  arising  from  dangers  which  ordinary 
care  and  prudence  might  have  avoided."  ^  So  the  exception  in 
the  carrier's  receipt  of  liability  for  all  loss  or  damage  "  arising 
from  the  dangers  of  railroad,  ocean,  steam  or  river  navigation, 
leakage,  fire,  or  from  any  cause  whatever,"  was  held  not  to  ex- 
empt him  from  liability  for  losses  or  damage  occurring  from  his 
own  negligence  or  that  of  his  servants,  the  court  remarking  that 
"  the  terms  of  these  contracts  are  very  much  under  the  control 
of  the  carriers,  and  they  may  justly  be  required  to  express  in 
plain  terms  the  entire  exemption  for  which  they  stipulate.  The 
language  of  this  clause  is  very  broad;  but  if  it  be  desired  that  a 
clause*  shall  cover  losses  by  negligence,  it  is  not  too  much  to  say 
that  the  purpose  must  be  clearly  expressed."  ^  It  has  also  been 
decided  that  where  such  contract  relieves  the  carrier  from  re- 
sponsibility for  losses  by  fire,  he  is  still  liable  for  such  losses  if  it 
appear  that  they  have  resulted  from  his  negligence.'  And  where 
the  exemption  was  from  damage  or  loss  from  any  act,  neglect  or 

'  French  v.  Railyoad,  4  Keyes  (N.  Y.),  *  Magnin  v.  Dinsmore,  56  N.  Y.  168 ; 

108;  Nashville  etc.  R.  R.  v.  Jackson,  6  Westcott  v.  Fargo,  6  Lans.  319. 

Heisk.  271;   Baltimore  etc.  R.  R.  v.  ^Steinweg  t/.  Railroad,  43  N.  Y.  123; 

Rathbone,  i  W.  Va.  87;  Mobile  etc.  R.  Lamb  v.  Railroad,  46  id.  271 ;  Bostwick 

R.  V.  Jarboe,  41  Ala.  644.  *.  Railroad,  45  id.  712. 
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default  of  the  pilot,  master  or  mariners,  it  was  held  that  gross 
carelessness  of  the  mate  in  delivering  property  in  port  ought  not 
to  be  deemed  within  the  exception.' 

§  271.       How    THE    BENEFIT    OF    SUCH    CONTRACTS    CAN     BE 

CLAIMED  BY  CONNECTING  CARRIERS.  An  important  question, 
growing  out  of  the  contracts  of  carriers  for  limited  liability, 
sometimes  arises  as  to  the  extent  to  which  they  may  be  taken 
advantage  of  by  those  carriers'  with  whom  they  are  not  directly 
made,  but  who,  as  connecting  carriers  in  the  line  to  destination, 
receive  them,  directly  or  indirectly,  from  the  contracting  carrier 
for  further  transportation.  In  Maghee  v.  RaUroad,^  the  goods 
were  received  by  a  railroad  company  at  Louisville,  to  be  trans- 
ported thence  to  New  York,  "  unavoidable  accidents  of  railroad 
and  fire  in  depot  excepted."  They  were  carried  by  this  road  to 
its  terminus  and  thence  by  other  companies  to  their  destination, 
but  after  arrival  there,  were  burned  in  the  depot  of  the  defend- 
ant which  had  completed  their  transportation.  It  was  held  that 
the  contract  made  with  the  first  road  at  Louisville  enured  to 
the  benefit  of  aU  the  succeeding  carriers.  It  was  said  to  be 
reasonable  to  suppose  that  the  compensation  fixed  for  the  car- 
riage had  relation  to  the  restricted  liability  assumed,  and  that  the 
contracting  company,  having  undertaken  to  carry  the  goods  to 
their  ultimate  destination,  had  an  interest  in  making  the  excep- 
tion commensurate  with  the  scope  and  duration  of  its  contract, 
and  that  it  must  be  held  that  all  the  connecting  lines  acted  under 
its  employment;  from  which  it  resulted  that  all  contracts  made 
by  the  first  carrier  would  enure  to  their  benefit. 

§  272.  On  the  other  hand,  in  Babcock  v.  Railroad,'  the  goods 
were  delivered  to  a  company  other  than  the  defendant  to  carry 
to  the  terminus  of  its  own  route  to  be  there  delivered  to  a  suc- 
ceeding carrier.  After  several  transfers  to  successive  carriers 
on  their  way  to  destination,  the  goods  finally  came  into  possession 
of  the  defendant  for  continued  carriage,  and  w^hile  in  its  posses- 
sion, they  were  destroyed  by  fire,  which  was  one  of  the  excepted 
risks  in  the  contract  of  the  first  company.  The  question  being 
whether  advantage  could  be  taken  of  this  contract  by  the  def  end- 

'  Guillaume  v.  Hamburgh  etc.  P.  Co.  '45  N.  Y.  514. 

42N.  Y.212.  »49N.  Y.491. 
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ant,  it  was  determined  that  it  could  not.  The  contract,  it  was 
said,  not  being  intended  as  a  through  contract,  no  rate  of  freight 
was  agreed  upon  for  any  part  of  the  route  beyond  the  terminus 
of  the  first  carrier^s  route,  and  there  was  therefore  no  considera- 
tion for  an  agreement  by  the  plaintiff  to  relieve  the  carriers  who 
should  thereafter  receive  the  property  for  transportation  from 
their  common  law, liabilities,  and  no  such  agreement  was  made. 
It  was  admitted  that  carriers  who  were  not  named  in  the  con- 
tract for  the  carriage  of  goods  and  who  are  not  formal  parties  to 
it,  may,  under  certain  circumstances,  have  the  benefit  of  it;  as 
when  it  is  made  by  one  of  several  carriers  upon  connecting  lines 
or  routes,  for  the  carriage  of  the  property  over  the  several  routes, 
for  an  agreed  price  by  an  arrangement  among  the  several  lines; 
or  when  in  the  absence  of  such  an  arrangement,  one  carrier  con- 
tracts for  the  carriage  of  the  goods  over  his  own  and  other 
lines,  which  would  be  a  through  contract.  In  all  such  cases,  the 
contract  has  respect  to  and  provides  for  the  services  of  the  car- 
riers upon  the  connecting  routes.  But  where  there  is  no  such 
contract  for  the  entire  transportation,  but  merely  an  agreement 
to  carry  to  the  end  of  its  own  line  and  there  deliver  to  the  sue 
ceeding  carrier,  the  contracting  carrier  is  understood  to  provide 
only  for  himself,  and  those  who  succeed  him  take  the  goods  as 
though  no  contract  whatever  had  been  made.  The  connecting 
carrier  in  such  a  case  is  not  only  a  stranger  to  the  contract  but 
to  its  conside'ration.  There  can  be  no  presumption  that  there 
has  been  on  his  part  any  abatement  of  his  charges  as  a  consid- 
eration for  exemption  from  liability  on  the  part  of  the  owner  of 
the  goods;  and  there  being  no  express  contract  with  him,  the  law 
will  not  imply  one  for  his  benefit.' 

§  273.  The  reasons  upon  which  these  decisions  are  based  are 
obvious.  "When  the  carrier  has  undertaken  to  convey  only  to 
the  end  of  his  own  route,  and  there  to  deliver  to  the  succeeding 
carrier  for  further  carriage,  he  is  a  carrier  only  for  his  own  route, 
and  a  forwarder  only  by  the  next  succeeding  carrier,  as  agent 
for  the  owner  of  the  goods.  He  has  no  interest  in  the  further 
transportation,  and  any  contract  as  to  liability  which  he  may 

'Merchants'  D.  T.  Co.  v.  Bolles,  80  road,  54  N.  Y.  197;  ^tna  Ins.  Co.  v. 
111.  473;  Manhattan  Oil  Co.  v.  Rail-   Wheeler,  49  N.  Y.  616. 
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have  made  is  to  be  understood  as  only  coextensive  with  his  ob- 
ligation, unless  expressly  otherwise.  The  succeeding  carriers 
are  in  no  wise  his  agents,  but  carry  for  the  owner  of  the  goods. 
But  when  he  undertakes  for  the  conveyance  to  destination,  his 
responsibility  continues  throughout  the  transit.  The  succeeding 
carriers  are  but  his  agents,  and  as  such,  are  entitled  for  their 
protection  to  the  benefit  of  all  contracts  made  with  their  princi- 
pal, flence  it  follows  that  whenever  the  carrier  is  bound  by  his 
contract  or  by  law  to  carry  the  goods  to  the  place  of  their  con- 
signment, all  carriers  who  engage  in  the  transportation  for  any 
portion  of  the  route  are  entitled  to  aU  the  protection  which  the 
first  carrier  has  secured  by  his  contract  with  the  shipper.  When- 
ever, therefore,  as  in  England  and  in  many  of  the  states  of  this 
country,  upon  the  delivery  of  goods  to  a  common  carrier,  con- 
signed to  a  particular  point,  the  law  obliges  him  to  become 
responsible  for  the  carriage  to  that  place,  aU  subsequent  carriers 
who  may  be  employed  to  aid  in  the  through  transportation  do 
so  as  agents  of  the  carrier  to  whom  they  are  first  delivered,  and 
are  protected  by  his  contracts.*  By  the  English  law,  as  we  have 
seen,  the  question  could  never  arise,  because  the  right  of  action 
in  such  cases  would  be  confined  to  the  first  .company.^ 

§.274.  The  American  courts,  as  we  have  seen,  have  not  con- 
fined the  right  of  action  to  the  carrier  upon  whom  rests  the 
responsibility  of  the  entire  transportation  where  more  lines  than 
one  have  to  be  traversed  by  the  goods  to  reach  destination, 
whether  that  responsibility  arises  by  contract  or  is  forced  upon 
him  by  construction  of  law;  so  that  even  those  courts  which 
have  adopted  the  English  rule '  permit  actions  to  be  brought 
against  any  of  the  connecting  carriers  upon  whose  line  the  loss 
or  damage  may  have  occurred;  but  there  can  be  no  doubt  but 
that,  in  such  cases,  the  carrier  who  is  sued  is  entitled  to  every 
advantage  from  the  contract  for  the  carriage  which  the  contract- 
ing carrier  could  himself  derive  from  it. 

§  275.  Such  contracts  must  be  construed  strictly 
AGAINST  THE  CARRIER.    When  such  contracts  between  the  car- 

'  Ante,  §  145.  Cas.  194;  Coxon  v.  Railway,  5  H.  & N. 

«  Wilby  V.  Railway  Co.  2  Hurl.  &  N.  274. 

703 ;  Mytton  v.  Railway  Co.  4  id.  615 ;  »  Ante,  §  15a 
The  Directors  etc.  v.  Collins,  7  H.  L. 
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rier  and  his  employer  depend  upon  the  notices  of  the  carrier  or 
upon  terms  and  conditions  which  he  has  put  into  his  receipts,  if 
there  be  doubt  or  ambiguity  in  such  notices  or  in  the  language 
of  the  receipts,  it  will  be  solved  in  favor  of  the  employer  and 
against  the  carrier.  The  law  is  said  to  be  jealous  of  the  duty 
and  obligation  of  the  carrier,  and  will  not  allow  him  to  divest 
himself  of  them  without  plain  language  indicative  of  an  agree- 
ment to  that  effect.  The  imposition  of  his  djities  is  not  a  light 
thing  to  be  shufHed  off  at  his  pleasure.  It  has  been  sanctioned 
by  the  accumulated  wisdom  of  many  years,  and  can  only  be  laid 
aside  under  circumstances  which  import  a  clear  agreement  upon 
the  part  of  the  other  party  to  the  contract.  Thus,  where  the 
carrier  had  given  two  notices,  he  was  held  to  be  bound  by  the 
one  least  beneficial  to  himself.'  And  where  he  had  put  up  on  a 
board  in  his  office  a  notice  which  limited  his  liability,  and  had 
also  circulated  handbills,  proposing  to  carry  on  terms  of  less  re- 
stricted liability,  he  was  held  bound  by  the  latter.'' 

§  276.  And  when  the  particular  dangers  or  risks  against 
which  the  carrier  has  specifically  guarded  himself  in  his  receipt 
are  followed  by  more  general  and  comprehensive  words  of  ex- 
emption, the  latter  are  to  be  construed  to  embrace  only  occur- 
rences ejusdem  generis,  with  those  previously  enumerated,  unless 
there  be  a  clear  intent  to  the  contrary.  As  where  the  owner  of 
horses  who  was  about  to  send  them  by  railroad  entered  into  a 
contract  with  the  company  that  he  would  "  take  all  risks  of  loss, 
injury,  damage  or  other  contingencies  in  loading,  conveyance, 
unloading  and  otherwise,  whether  arising  from  negligence,  de- 
fault or  misconduct,  gross  or  culpable  or  otherwise,  on  the  part 
of  the  railway  company's  servants,  agents,  or  officers,"  and  upon 
the  journey  the  horses  were  injured  by  the  bottom  of  the  car  in 
which  they  were  placed  giving  way,  it  was  held  that  this  defect 
in  the  car  had  no  relation  to  any  of  the  risks  assumed  by  the 
owner  and  was  not  therefore  included  in  them.  The  contract,  it 
was  said,  had  reference  to  such  risks  only  as  were  likely  to  arise 
from  the  nature  of  the  freight,  from  delays,  and  from  casualties 

'  Munn  V.  Baker,  2  Starkie,  255.  87;  Aierj  v.  Merrill,  2   Curtis,  8;  Ed- 

'  St.  Louis  etc.  R.  R.  v.  Smuck,  49    sail  v.  Railroad,  50  N.  Y.  661. 
Ind.  302 ;  Atwood  v.  Trans.  Co.  9  Watts, 
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and  defaults  occurring  during  the  loading,  transportation,  un- 
loading and  delivery  of  the  horses,  but  not  to  risks  not  incident 
to  the  ordinary  transaction  of  business  and  arising  from  negli- 
gence in  no  way  likely  to  be  incurred  by  a,  company  using  ordi- 
nary care  in  the  management  of  its  business.'  And  where  the 
contract  was  that  the  shipper  of  the  goods  released  the  carrier 
"  from  any  and  all  damages  that  may  occur  to  the  said  goods 
arising  from  leakage  or  decay,  chafing  or  breakage,  or  from  any 
other  cause  not  the  result  of  collision  of  trains  or  of  cars  being 
thrown  from  the  track  while  in  transit,"  it  was  held  not  to  release 
him  from  total  loss  or  destruction  of  the  goods  by  fire.' 

§  277.  In  De  Rothschild  v.  Steam  Packet  Company,'  where 
it  appeared  that  a  number  of  boxes  of  gold  dust  were  delivered 
to  the  defendant  by  the  agent  of  the  plaintiff,  to  be  carried  from 
South  America  to  London,  under  a  biU  of  lading  containing 
exceptions  to  the  carrier's  liability  for  losses  "  by  the  act  of  God, 
the  queen's  enemies,  pirates,  robbers,  fire,  accidents  from  ma- 
chinery, boilers  and  steam,  the  dangers  of  the  seas,  roads  and 
rivers  of  what  kind  and  nature,"  and  the  boxes  were  stolen  from 
a  railroad  truck  in  which  they  had  been  put  after  their  arrival  at 
Southampton,  for  conveyance  thence  to  London,  it  was  held  that, 
under  the  circumstances,  and  considering  the  value  of  the  goods, 
it  could  never  have  been  intended  to  relieve  the  company  from 
responsibility  for  losses  by  larceny;  and  that  robbers  meant 
such  as  might  take  by  force  and  not  those  who  might  take  by 
stealth,  and  dangers  of  the  roads,  if  they  had  reference  at  all  to 
roads  on  land,  meant  only  such  dangers  as  the  overturning  of 
carriages  at  rough  and  precipitous  places,  and  could  not  include 
theft. 

§  278.  The  consideration'  necessary  to  uphold  such 
CONTRACTS.  But,  like  all  contracts,  in  order  to  be  binding  upon 
those  who  enter  into  them,  those  which  are  entered  into  by  the 
carrier  and  his  employees  must  be  upheld  by  some  consideration. 
So  far  as  the  carrier  is  concerned,  the  consideration  consists  in 
the  diminution  of  the  risk  which  he  assumes.  But  the  consid- 
eration derived  from  the  agreement  by  the  owner  of  the  goods 

1  Hawkins  v.  Great  W.  R'y  Co.,  17  "Menzell  v.  Railroad,  i  Dillon,  531- 
Mich.  57.  •7Exch.  734. 
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is  not  always  so  apparent.  As  the  common  carrier  is  bound  to 
carry  without  any  contract  limiting  his  liability,  and  may  be 
compelled  to  do  so  when  his  compensation  is  tendered,  his  mere 
agreement  to  carry  does  not  furnish  a  consideration  for  the 
agreement  to  limit  his  liability,  and  if  his  rate  of  compensation 
were  so  fixed  by  law  that  he  could  charge  neither  more  nor  less 
than  a  given  amount  for  the  service  which  is  required  of  him,  it 
would  be  difficult  to  find  in  the  contract  to  carry  for  the  legal 
rate  any  consideration  which  could  make  such  contract  obliga- 
tory upon  his  employer.  But  such  is  not  the  case,  and  the  com- 
pensation for  the  service  of  the  carrier  is  always  subject  to  the 
agreement  of  the  parties.  The  law,  therefore,  will  presume 
that  in  fixing  the  amount  of  compensation  which  he  is  to  receive, 
something  has  been  allowed  to  his  employer  in  the  way  of  a 
reduced  rate  as  the  consideration  to  him  for  agreeing  to  a  reduced 
responsibility  on  the  part  of  the  carrier.  This  objection  to  the 
contract  exempting  the  carrier  from  liability  for  losses  by  fire, 
was  made  in  York  Company  v.  Central  Railroad,*  and  was 
answered  by  the  court  by  the  remark  "  that  there  is  no  evidence 
that  a  consideration  was  not  given  for  the  stipulation.  The 
company  probably  had  rates  of  charges  proportioned  to  the 
risks  they  assumed  from  the  nature  of  the  goods  carried,  and 
the  exception  of  the  .losses  by  fire  must  necessarily  have  affected 
the  compensation  demanded.  Be  this  as  it  may,  the  considera- 
tion expressed  was  sufficient  to  support  i  the  entire  contract 
made."  But  there  is  no  necessity  for  resorting  to  any  such  pre- 
sumption. The  parties  being  left  free  to  make  their  own  con- 
tract, and  having  agreed  that  in  consideration  of  the  payment 
of  a  certain  price  by  one,  certain  services,  upon  stipulated  terms 
as  to  responsibility,  shall  be  performed  by  the  other,  neither  can 
allege  that  as  to  him  there  was  no  consideration.  Such  is  the 
general  rule  as  to  contracts,  and  no  reason  is  seen  why  it  should 
not  apply  to  those  between  carriers  and  their  employers,  so  long 
as  they  are  permitted  to  make  their  own  terms.^ 

§279.  Must  have  a  fair  construction.  The  intent  of 
the  parties  to  such  contracts  is,  of  course,  as  in  all  other  cases,  to 
be  gathered  from  the  whole  instrument.     But  this  general  rule 

"  3  Wall.  107.  «  Nelson  v.  Railroad,  48  N.  Y.  498. 

IS 
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of  construction,  when  applied  to  the  contracts  of  carriers  with 
their  employers,  especially  when  such  contracts  are  created  by 
the  acceptance  of  their  carefully  prepared  receipts,  is  to  be  un- 
derstood with  the  qualification  just  stated,  that  when  their  mean- 
ing is  doubtful  or  ambiguous,  that  construction  will  be  put 
upon  them  which  is  less  favorable  to  the  carrier,  and  that  their 
language,  in  order  to  exclude  his  liability,  should  be  clear,  and 
its  meaning  unmistakable.  But  while  care  is  to  be  taken  not 
to  extend  their  meaning  so  as  to  embrace  immunity  which  was 
never  intended,  it  is  equally  important  to  guard  against  the 
other  extreme  of  excluding  risks  which  are  fairly  embraced. 
Examples  have  been  given  in  which  the  courts  have  put  upon 
them  the  very  narrowest  construction  which  their  terms  would 
justify,  especially  when  the  effort  has  been  on  the  part  of  the 
carrier  to  screen  himself  from  the  consequences  of  negligence, 
or  to  throw  the  whole  risk  upon  his  employer.  Such  cases 
show  the  inclination  of  the  law,  even  while  it  permits  him  to 
contract  for  a  limited  liability,  to  look  with  some  jealousy  upon 
such  contracts.  This  no  doubt  grows,  in  part,  out  of  the  fact 
that  they  are  almost  universally  in  the  terms  prepared  by  the 
carrier  himself,  and  are  rarely  if  ever  scrutinized  by  those  who 
entrust  their  goods  to  him;  and  certainly  this  is  a  potent  reason 
why  nothing  which  is  not  clearly  expressed  should  be  under- 
stood in  his  favor. 

§  280.  Carrier  liable  notwithstanding,  if  the  loss  be 
THE  result  of  NEGLIGENCE.  Whenever  the  carrier  claims  ex- 
emption from  liability  by  virtue  of  his  contract,  if  it  appear  that 
the  loss  occurred  from  his  negligence,  even  though  it  be  from  a 
cause  excepted  in  the  contract,  he  will  be  liable  for  the  loss  not- 
withstanding the  contract,  unless  liability  for  loss  by  negligence 
be  distinctly  excepted,  whenever  by  the  rules  of  law  that  may 
be  done,  as  in  England  and  some  of  the  American  states.  If, 
fpr  instance,  the  contract  should  exempt  him  from  liability  for 
losses  by  fire,"  and  it  should  be  made  to  appear  that  the  fire  was 
the  result  of  his  negligence,  or  that  it  might  with  proper  dili- 
gence have  been  extinguished  before  the  damage  was  done,  he 
will  be  held  liable.  The  cases  upon  this  subject,  where  the  loss 
has  occurred  from  fire  occasioned  or  not  prevented  by  the  negli- 
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gence  of  the  carrier,  are  numerous.^  Negligence  and  misfea- 
sance universally  deprive  the  carrier  of  all  advantage  which  he 
might  have  otherwise  derived,  either  from  defenses  based  upon 
inevitable  accident,  the  act  of  God,  or  contract,  unless  such  con- 
tract cover  his  negligence;  and  even  then,  it  will  not  avail  him 
unless,  as  we  have  seen  by  the  law  of  the  particular  country, 
such  exemption  is  considered  just  and  reasonable. 

§  281.  Exceptions  to  liability  in  the  bills  of  lading  of 
CARRIERS  BY  WATER.  Something  remains  to  be  said  in  this 
chapter  upon  the  subject  of  the  exceptions  always  to  be  found 
in  the  bills  of  lading  of  carriers  by  water,  and  which  are  pecu- 
liar to  them.  From  the  remotest  times,  and  long  before  carriers 
by  land  had  begun  to  put  any  limit  upon  their  common-law  lia- 
bility by  contract  or  notice,  it  had  become  common  for  carriers 
by  sea  to  provide  for  themselves  a  somewhat  more  extensive 
protection  than  was  allowed  them  by  the  exceptions  of  what 
were  known  as  the  acts  of  God  and  of  the  king's  enemies,  the 
benefit  of  which  the  law  always  allowed  them,  as  we  have  seen, 
by  inserting  in  their  bills  of  lading  exceptions  also  of  the  perils 
or  dangers  of  the  seas ;  and  this  limitation  of  their  liability  by  con- 
tract to  this  extent  with  their  employers  became  at  length  from 
long  usage,  one  of  their  conceded  rights.  And  when  the  carrj'ing 
business  upon  rivers  and  other  internal  bodies  of  water  became 
of  sufficient  importance  to  demand  it,  the  words  were  extended 
so  as  to  include  not  only  the  perils  and  dangers  of  navigation 
upon  the  high  seas,  bjit  also  of  river  and  other  water  navigation.'* 

§  282.  This  exception  is  one  of  the  highest  importance  to 
carriers  upon  the  rivers  of  this  country,  especially  upon  our 
western  rivers,  which  owing  to  continually  shifting  currents  and 

'  Montgomery  etc.  R.  R.  v.  Edmonds,  Pickering  v.  Barkley,  Style,  132,  which 

41  Ala.  667;  York  Company  v.  Cent,  is  copied  in  full,  ante,  §  205. 

R.  R.  3  Wall.  107;  Steinweg  v.  Rail-  The  English  bill  of  lading,  as  it  is 

road,  43  N.  Y.  123;  New  J.  S.  Nav.  Co.  called  in  Laveroni  v.  Drury,  8  Exch. 

■u.  Merchants'  Bank,  6  How.  344;  Rail-  166,  contains  exceptions  of  "the  act  of 

road  Co.  T>.  Reeves,  10  Wall.  176;  Lamb  God,  the  King's  enemies,  fire,  and  all 

1).  Railroad,  46  N.  Y.  271 ;  Erie  Rail-  and  every  other  dangers  and  accidents 

road  u.  Lockwood,  28  Ohio  St.  358.  of  the  seas,  rivers  and  navigation,  of 

'  The  earliest  mention  of  the  excep-  whatever  nature  and  kind  soever."  Ab- 

tion  of  the  perils  of  the  sea  in  a  bill  of  bott  on  Ship.  322. 
lading  or  charter-party  is  said  to  be  in 
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Other  unexpected  obstructions  to  their  navigation,  make  the  car- 
rying business  upon  them  more  than  ordinarily  dangerous ;  and 
for  this  reason,  as  we  have  seen,  some  of  the  courts  have  held 
that  losses  occurring  in  their  navigation  from  such  causes  come 
within  the  exceptions  of  the  acts  of  God  from  which  the  carrier 
is  protected  independently  of  contract.  "  It  is  to  be  observed," 
say  the  court  in  Steamboat  Company  ads.  Bason,'  "  that  in  our 
riVer  navigation,  owing  to  forests  upon-their  banks  and  frequent 
inundations,  hidden  snags  frequently  occur  and  constitute  a  dan- 
ger peculiar  to  rivers  so  situated;  and  from  the  frequent  shift- 
ings  of  these  snags  and  their  recurrence  from  freshets,  they  con- 
stitute in  our  rivers  an  instance  of  the  actus  Dei  which  skill 
and  experience  cannot  guard  against."  Hence  the  provision 
against  the  dangers  of  navigation  is  never  omitted  from  the  bills 
of  lading  of  those  engaged  in  transporting  goods  upon  our  rivers. 
§  283.  Such  exceptions  are  by  no  means  synonymous  with 
those  of  the  acts  of  God  and  of  the  king's  enemies.  They  have 
a  more  extensive  signification  and  include  many  perils  which,  ac- 
cording to  the  construction  which  has  been  given  to  those  words, 
would  not  come  within  the  meaning  of  the  acts  of  God  or  of  the 
king's  enemies.^  They  include  many  casualties  which  the 
agency  of  man  has  concurred  in  producing,  which,  as  we  have 
seen,  would  preclude  them  from  being  treated  as  the  acts  of 
God.  Thus,  disasters  from  collisions,  where  the  carrier  who 
claims  exemption  from  liability  from  the  loss  thereby  occasioned 
by  reason  of  such  an  exception  in  his  contract,  is  not  in  fault,  are 
held  to  be  embraced  in  the  meaning  of  the  term  "  the  dangers  of 
navigation."  But  if  such  loss  might  have  been  avoided  by  the 
exercise  of  any  reasonable  skill  or  diligence  at  the  time  when  it 
occurred,  it  is  not  to  be  deemed  in  the  sense  of  the  phrase  such 
a  loss  by  the  perils  of  navigation,  as  will  exempt  the  carrier  from 
liability,  but  rather  as  a  loss  attributable  to  his  negligence.'    And 

,  1  Harper  Law,  262.  Story  on  Bail.  §  512;   The  Schooner 

,,  2  Gordon  v.  Buchanan,  5  Yerg.  71;  Reeside,  2  Sum.  567;  Plaisted  v.  Nav. 

McArthur    v.   Sears,    21   Wend.   190;  Co.  27  Me.  132. 

Hays  V.  Kennedy,    41  Penn.  St.  378;  a  Hays    v.    Kennedy,  41   Penn.  St. 

Williams  V.  Branson,  i  Murphey,4i7;  supra;  Whitesides  w.  Thurlkill,  supra; 

Whitesides  v.  Thurlkill,  12  Sm.  &  M.'  Abbott  on  Ship.  240;  Story  on  Bail.,§ 

599;  Garrison  v.  Ins.  Co.  19  How.  312;  514. 
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when  a  ship  was  run  down  in  open  daylight  and  in  moderate 
weather  by  one  or  two  other  ships  sailing  in  an  opposite  direc- 
tion to  her,  but  under  such  circumstances  that  no  blame  could 
be  attached  to  any  of  the  vessels,  the  accident  was  held  to  have 
happened  by  a  peril  of  the  sea,  and  to  come  within  the  exception.^ 

g  284.  So  where  the  master  of  a  vessel  on  a  foggy  night,  in 
entering  a  port,  mistook  the  signal  lights  and  ran  his  vessel 
aground,  whereby  the  cargo  was  damaged,  a  misfortune  happen- 
ing under  almost  precisely  the  same  circumstances,  which  were 
held  in  McArthur  v.  Sears  *  not  to  be  attributable  to  the  act  of 
God,  and  for  which  therefore  the  carrier  in  that  case  was  held 
liable,  it  was  held  that  he  was  protected  from  liability  by  the 
clause  in  his  bill  of  lading  providing  against  the  perils  of  naviga- 
tion.^ 

§285.  So  a  jettison  made  necessary  by  a  tempest  is,  inor- 
dinary cases,  a  loss  by  the  perils  of  the  sea.  But  if  it  be  ren- 
dered necessary  by  any  fault  of  the  master  or  owners  of  the  ves- 
sel, it  will  be  attributed  to  such  fault  and  not  to  the  peril  of  the 
sea,  though  the  latter  may  cause  the  immediate  necessity  for  it. 
And  in  the  case  in  which  this  was  held,  the  carrier  was  held  to  have 
been  in  fault,  because  in  the  night  and  in  a  fog  he  entered  by  mis- 
talce,  the  wrong  port,  supposing  it  to  be  the  port  of  destination, 
when  he  could  with  safety  have  remained  outside  until  morning. 
Being  in  doubt,  prudence  should  have  restrained  him  from  enter- 
ing the  port  until  morning ;  and  having  ventured  in  and  grounding 
in  the  night,  which  made  the  jettison  necessary,  he  could  derive 
no  benefit  from  such  a  clause  in  his  bill  of  lading."  To  the  same 
effect  is  the  case  of  the  Delaware,'  in  which  it  was  shown  that 
the  goods  were  jettisoned  in  a  storm,  and  the  carrier  claimed  ex- 
emption from  liability  under  the  clause  in  his  bill  of  lading  ex- 
cepting losses  from  the  perils  of  the  sea.  But  it  also  appearing 
that  the  goods,  without  the  consent  of  the  shipper,  had  been 
stowed  on  deck,  contrary  to  the  duty  of  the  carrier,  he  was 
allowed  to  take  no  benefit  from  the  exception. 

§  286.  So  if  an  obstruction  be  recently  placed  in  a  navigable 
stream  and  be  hidden  and  unknown,  such  as  no  human  prudence 

'  BuUer  v.  Fisher,  3  Esp.  67.  ^  The  Juniata  Paton,  1  Biss.  ij. 

»  21  Wend.  igo.  *  The  Portsmouth,  9  Wall.  682. 

'  14  Wall.  579. 
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or  foresight  could  have  guarded  against,  and  the  carrier's  boat  be 
run  upon  it  and  sunk,  he  will  be  protected  by  the  exception  of 
the  dangers  of  navigation  in  his  bill  of  lading.^  And  under  a  bill 
of  lading  for  goods  to  be  delivered  in  good  condition,  "  the  dam- 
ages of  the  seas  and  fire  only  excepted,"  the  carrier  is  not  liable 
for  a  loss  of  the  goods  occasioned  by  the  striking  of  his  boat  on 
a  hidden  obstruction  of  recent  origin  in  the  channel  of  the  river, 
causing  it  to  sink  while  being  towed  upon  the  river,  without  fault 
or  negligence  on  his  part.  Such  an  obstruction,  it  was  said,  was 
a  peril  of  the  sea.* 

§  287.  In  case  of  the  Washington  Insurance  Company  v. 
Reed,'  after  stating  the  law  to  be  that  perils  of  the  seas  which 
constitute  a  part  of  the  risks  in  almost  every  marine  policy,  com- 
prehend those  of  the  winds,  waves,  lightning,  rocks,  shoals 
collision  and,  in  general,  all  causes  of  loss  and  damage  to  the 
property  insured,  arising  from  the  elements  and  inevitable  acci- 
dents, the  court  held  the  underwriters  of  a  policy  insuring  goods 
upon  a  flatboat  against  the  perils  of  the  river  liable  for  damage 
caused  by  the  waves  made  by  a  steamboat  passing  such  flatboat, 
the  court  saying  that  it  could  see  no  difference  in  reason,  so 
far  as  it  concerned  the  question  of  what  perils  were  included  in 
the  exception,  whether  the  waves  were  raised  by  human  or  by 
natural  means.  But  in  the  same  court  it  has  been  held  that, 
when  the  carrier  relies  upon  the  exception  of  the  dangers  of  the 
river  in  his  bill  of  lading,  he  must  show  that  the  highest  degree 
of  skill  and  care  was  exercised  by  him.^  And  in  Laurie  r. 
Douglass,^  it  was  held  that  the  breaking  of  a  rope  by  which  the 
ship,  then  in  dock  and  unloading,  was  made  to  cant  and  take  in 
water,  whereby  a  portion  of  her  cargo  was  damaged,  came 
within  the  exception  of  the  perils  of  the  seas  in  her  bill  of  lading. 

§  288.  Losses  by  fire,  though  it  may  be  accidental,  do  not 
come  within  the  exception  of  the  perils  or  dangers  of  the  seas  in 
bills  of  lading.''    And  the  fact  that  fire  produces  the  motive 

'Johnson  v.  Friar,  4  Yerg.  48;  Gor-  '  15  M.  &  W.  746. 

don  V.  Buchanan,  5  id.  71;  Chouteaux  '  New  Jersey  Steam  Nav.  Co.  t).  Mer- 

V.  Leech,  18  Penn.  St.  224.  chants'  Bank,  6  How.  344;  Garrison  i'. 

»  Redpath  v.  Vaughan,  5a  Barb.  4S9.  The  Memphis  Ins.  Co.  19  id.  312 ;  Pai-- 

'  20  Ohio,  199.  sons  v.  Monteath,  13  Barb.  353;  Swind- 

*  Graham  v.  Davis,  4  Ohio  St.  362.  ler  v.  Hilliard,  2  Rich.  286. 
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power  of  the  vessel  makes  'no  difference.*  Nor  does  the  explo- 
sion of  the  boiler  of  a  steam  vessel  come  within  the  exception,' 
though  it  has  been  held  that  the  escape  of  steam  without  the 
fault  of  the  ofRcers  of  the  boat,  whereby  mules  which  were  be- 
ing carried  as  freight,  and  which  were  properly  stationed  on  the 
boat,  were  injured,  came  within  the  meaning  of  the  exception 
of  the  perils  of  navigation.'  And  where  the  carrier  of  cattle 
put  them  in  a  lighter  to  be  landed,  which  was  the  customary 
mode,  confining  them  by  a  chain  running  fore  and  aft,  to  which 
they  were  tied,  and  before  they  could  be  landed,  they  became 
violent,  broke  the  chain  and  some  of  them  were  drowned,  the 
loss  was  held  to  have  been  by  the  perils  of  the  sea.* 

§289.  These  are  given  as  a  few  of  the  many  illustrations 
which  might  be  given  from  the  decided  cases  upon  this  subject. 
The  question,  what  is  and  what  is  not  to  be  included  in  such  ex- 
ceptions, has  perhaps  more  frequently  arisen  between  the  insurer 
and  the  insured  in  actions  upon  policies  than  between  the  carrier 
and  his  employer.  The  distinction  in  such  cases  is  that  the  in- 
surer is  liable  at  all  events,  provided  the  danger  from  which  the 
loss  has  ensued  comes  within  the  terms  of  his  policy,  while  the 
carrier  is  not  liable  if  he  has  provided  against  his  liability  for 
the  loss  from  the  particular  cause  in  his  bill  of  lading,  unless  it 
can  be  shown  that  he  has  been  negligent  to  such  a  degree  as  to 
have  brought  about  the  loss  when  it  would  not  otherwise  have 
occurred,  or  has  been  remiss  in  his  duty  in  endeavoring  to  avoid 
it.  Otherwise,  it  is  presumed,  that  the  construction  of  such 
terms,  and  whether  a  particular  loss  falls  within  them,  will  be 
the  same  whether  the  question  be  upon  a  policy  of  insurance  or 
a  bill  of  lading.  What  they  mean  cannot  of  course  be  exactly 
determined,  nor  their  import  precisely  settled.'  The  most  that 
can  be  said,  perhaps,  is,  that  they  include  only  the  dangers  or 
accidents  of  navigation  upon  the  seas  or  rivers,  or  other  inland 
waters  which  are  not  embraced  by  the  well  known  exceptions 

'  New  Jersey  Steam  Nav.  Co.  v.  Mer-  153;  McCaU  f.  Brock,  5  Strob.  Law,  119. 

chants'  Bank,  supra;  Hale  v.  The  N.J,  *  Union  Ins,  Co.  v.  Groom,  4  Bush, 

Steam  Nav.  Co,  15  Conn.  539;  Single-  289, 

ton  V.  Hilliard,  i  Stro|3.  Law,  203.  *  Anthony  v.  ^tna  Ins.  Co.  J  Abb, 

*  Bulkley  ».  The  Naumkeag  etc.  Co.  Ct.  Ct.  343. 

24  How.  386;  The  Mohawk,  S  V/all,  'Story  on  Bail.  §  512. 
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made  by  the  law  to  the  carrier's  liability,  the  acts  of  God  and 
the  public  enemy,  and  are  yet  such  that  they  cannot  be  avoided 
by  any  prudence  or  foresight  or  ordinary  skiU  on  his  part,^  and 


'  In  Garrison  v.  Memphis  Ins.  Co.  19 
How.  312,  the  language  used  is :  "  These 
words  incl  ude  risks  arising  from  natural 
accidents  peculiar  to  the  river,  which 
do  not  happen  by  the  intervention  of 
nian  nor  are  to  be  prevented  by  human 
prudence;  and  have  been  extended  to 
comprehend  losses  arising  from  some 
irresistible  force  or  overwhelming  power 
■which  no  ordinai'y  skill  could  anticipate 
or  evade.  They  exonerate  a  carrier 
from  a  liability  for  a  loss  arising  from 
an  attack  of  pirates  or  from  a  collision 
of  ships  when  there  is  no  negligence 
or  fault  on  the  part  of  the  master  and 
crew.  Latterly  the  courts  have  shown 
an  indispositicpn  to  extend  the  compre- 
hension of  these  words.  The  destruc- 
tion of  a  vessel  by  worms  at  sea  is  not 
accounted  a  loss  by  the  perils  of  the 
sea;  nor  was  a  damage  from  bilging 
arising  in  consequence  of  the  insuffi- 
ciency of  tackle  for  getting  her  from 
the  dock;  nor  was  damage  occasioned 
to  a  vessel  by  her  props  being  carried 
away  by  the  tide  while  she  was  under- 
going repairs  on  the  beach,  excused,  as 
falling  within  that  exception."  And 
in  the  case  of  McArthur  v.  Sears,  21 
Wend,  igo,  where  the  question  was 
whether  the  disaster  came  within  the 
exception  of  the  act  of  God,  there  be- 
ing no  bill  of  lading,  Cowen,  J.,  after 
discussiog  the  question,  goes  on  to  say : 
"  There  is  a  considerable  class  of  cases 
arising  upon  exceptions  in  bills  of  lad- 
ing of  the  'perils  of  the  sea,'  where  in 
addition  to  losses  from  natural  causes, 
those  arising  from  the  acts  of  tliird  per- 
sons are  sometimes  allowed  to  come 
witliin  the  terms.  Such  are  losses  by 
robbery  of  pirates.  Pickering  v.  Bark- 
ley,  Style,  132;  3  Rolle'sAbr.248;  Bul- 


ler  -o.  Fisher,  Ab.  on  Ship.  pt.  3,  ch.  4,  §  2. 
Arid  the  collision  of  ships  without  the 
fault  of  either  party.  But  these  words 
are  evidently  of  broader  compass  than 
the  words  '  act  of  God ; '  and  although  it 
ivas  supposed  by  a  very  learned  judge 
that  they  were  but  commensurate 
(Gould,  J.  in  Williams  v.  Grant,  i  Conn. 
487),  and  therefore  whatever  was  a  peril 
of  the  sea  would  excuse  the  carrier  acting 
under  his  general  liability,  yet  it  is  evi- 
dent from  the  cases  we  have  considered, 
that  they  are  not  always  so.  The  dis- 
tinAion  was  adverted  to  but  not  much 
examined  by  Story,  J.,  in  The  Schooner 
Reeside,  2  Sumn.  571.  The  case  of 
Ayraar  v.  Astor,  6  Cowen,  266,  was  an 
action  on  a  bill  of  lading  excepting  the 
dangers  of  the  seas.  The  goods  were 
damaged  on  the  voyage  by  rats ;  and  it 
was  held  that  the  defendants  having 
taken  every  precaution  to  avoid  their 
depredations,  the  loss  was  by  a  danger 
of  the  sea  within  the  policy.  This 
case,  we  noticed  before,  has  been  treated 
as  tending  to  upset  the  law  extending 
the  implied  liability  of  common  carriers 
to  the  water.  The  case  itself  has  no  such 
tendency."  "  Cases  as  to  the  meaning  of 
the  words  'perils  of  the  sea'  often  arise 
also  upon  policies  of  insurance.  For 
instance,  it  was  held  that  the  loss  of  a 
ship  by  the  sudden  impressment  of 
sailors  sent  on  shore  to  fasten  it,  vras  a 
loss  within  the  policy.  Hodgson  v. 
Malcolm,5  Bqs.  iSP.  336.  Yet  it  seems 
clear,  on  the  cases,  that  such  an  act 
could  not  be  received  to  exempt  a  com- 
mon carrier  either  as  the  act  of  God  or 
of  the  enemies  of  the  state.  It  may 
be  irresistible.  So  we  have  seen  of 
many  acts  merely  human;  still  they 
may  he  coUusively  committed.     The 
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t&at  they  exempt  him  from  the  absolute  liability  of  the  common 
carrier,  but  not  from  the  consequences  of  a  want  of  that  reason- 
able skill,  diligence  and  care,  the  absence  of  which  constitutes 
what  is  known  as  negligence. 

§  290.  Consequently,  notwithstanding  these  exceptions  in  his 
bill  of  lading,  the  carrier  remains  liable  for  embezzlement,  theft, 
robbery,  the  violence  of  mobs  and  depredators,  provided  they 
are  not  pirates,  in  the  same  manner  as  he  would  have  been  with- 
out them,  losses  from  such  causes  arising  entirely  from  human 
agency,  and  being  such  as  may  be  provided  against.  In  King 
V.  Shepherd,'  a  box  of  sovereigns  was  shipped  under  a  bill  of 
lading  containing  the  usual  exceptions  against  the  perils  of  the 
seas.  The  vessel  was  wrecked  on  the  voyage,  and  the  box  was 
stolen ;  and  it  was  held  that  the  master  and  owners  were  respon- 
sible for  its  value,  theft  and  robbery  being  perils  of  the  seas  only 
when  committed  by  pirates,  but  not  where  committed  by  persons 
.coming  to  the  ship  when  she  was  not  upon  the  high  seas  or  by 
those  on  board.  Nor  are  depredations  Upon  a  cargo  by  passen- 
gers and  crew  in  consequence  of  scarcity  of  provisions,  owing 
to  the  length  of  a  voyage,  perils  of  the  sea.  In  the  case  of  the 
Gold  Hunter,''  it  appeared  that  owing  to  the  length  of  the  voy- 
age, the  ship's  provisions  became  so  scarce  that  the  crew  and 
passengers  had  to  be  put  upon  half  rations,  which  caused  the 
latter  to  become  so  ungovernable  that  they  could  not  be  restrained 
from  seizing  upon  and  consuming  a  portion  of  the  freight.  It 
was  nevertheless  held  that  the  master  and  owners  of  the  vessel 
were  liable. 

carrier  may  collude  with  the  press  the  carrier's  general  liability.  There 
gang  as  well  as  with  robbers  or  illegal  may  be  other  cases  of  a  like  character ; 
kidnappers.  The  difiBculty  returns  but  it  seems  clearly  to  me,  from  author- 
therefore;  if  we  receive  the  immediate  ities  I  have  been  able  to  consult,  that 
agency  of  third  persons  in  any  shape,  the  expression  'perils  or  dangers  of  the 
we  open  the  very  door  for  collusion  sea,'  or  '  dangers  of  the  river,'  etc.,  will 
which  has  denied  an  excuse  by  reason  be  found  to  allow,  in  several  cases,  hu- 
of  theft,  robbery  and  fire.  Marsh  ads.  man  agency  and  other  causes  to  excuse 
Blyth,  1  Nott  &  McCord,  170,  which  a  loss  which  cannot  be  allowed  in  favor 
held  it  a  defense  that  the  carrier's  ves-  of  common  carriers  without  giving  up 
sel  was,  without  his  fault,  run  down  by  the  rigorous  obligation  imposed  upon 
another,  is  an  instance  in  which  the  them  by  the  policy  of  the  law.'" 
rule  in  respect  to  the  special  exception  1  3  Story,  349. 
in  a  bill  of  lading  has  been  applied  to        » i  Bl.  &  H.  300. 
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CHAPTER  VII. 

THE  CARRIER'S  DUTY  AS  TO  THE  TRANSPOR- 
TATION OF  THE  GOODS. 

§  291.  Before  we  pass  to  a  consideration  of  the  manner  in 
which  the  final  act  of  the  carrier  in  respect  to  the  bailment, 
which  consists  in  the  delivery  of  the  goods  to  the  consignee^  is 
to  be  performed,  some  other  duties  which  grow  out  of  his  rela- 
tion to  them,  and  which  have  a  more  immediate  connection  with 
their  transportation,  claim  attention.  If  we  suppose  the  goods 
of  various  employers  to  have  been  received  by  him,  and  to  be  in 
his  custody,  awaiting  transportation  by  him  to  their  various  des- 
tinations, questions  may  arise  as  to  the  order  in  which  they  shall 
be  forwarded  in  case  his  means  of  conveyance  are  inadequate 
for  an  immediate  shipment  of  them  all;  as  to  the  time  within 
which  their  transit  must  be  commenced,  in  order  that  their  de- 
livery may  be  made  within  the  reasonable  time  within  which  the 
law  requires  it  to  be  made ;  the  mode  of  carriage  and  the  man- 
ner in  which  the  goods  must  be  stowed  or  laden;  and  the  degree 
of  care  and  attention  which  must  be  bestowed  upon  them  in  the 
event  of  the  many  accidents  which  may  happen  to  them  dui-ing 
the  carrier^s  custody. 

§  292.  His  DUTY  TO  PROVIDE  SUFFICIENT  MEANS  OF  CON- 
VEYANCE. The  first  duty  of  the  common  carrier  who  holds 
himself  out  to  the  public  as  ready  to  engage  in  the  carrying 
business  is,  of  course,  to  provide  himself  with  all  the  facilities  and 
appliances  for  the  transportation  of  such  goods  as  he  holds  hin-.- 
self  out  as  ready  to  engage  in  the  carriage  of.  He  must  put 
himself  in  a  situation  to  be  at  least  able  to  transport  an  amount 
of  freight  of  the  kind  which  he  proposes  to  carry  equal  to  that 
which  may  be  ordinarily  expected  to  seek  transportation  upon 
his  route ;  for  while  the  law  will  sometimes  excuse  him  for  delay 
in  the  transportation  and  even  for  a  refusal  to  accept  the  goods 
which  may  be  offered  for  carriage,  when  there  occurs  an  unpre- 
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cedented  and  unexpected  press  of  business,  it  will  not  do  so 
when  his  failure  or  refusal  results  from  his  not  having  provided 
himself  with  the  means  of  present  transportation  for  all  who  may 
apply  in  the  regular  and  expected  course  of  business.  He  is  not 
bound  to  provide  in  advance  for  extraordinary  occasions,  nor  for 
an  unusual  influx  of  business;  neither  will  he  be  excused  for  not 
being  provided  with  a  sufficiency  of  conveyances  and  other 
means  for  the  transportation  of  that  which  he  may  reasonably 
expect  to  be  offered.  And  while  an  unusual  press  of  business 
may  justify  his  refusal  to  accept  the  goods  which  may  be  offered, 
if  having  provided  himself  with  reasonable  facilities,  he  finds  it 
impossible  from  previous  engagements  to  commence  its  ship- 
ment according  to  the  usual  and  regular  course  of  his  business, 
yet  if  he  do  accept  the  goods  without  notice  to  the  shipper  of  the 
circumstances  and  obtaining  his  assent,  either  express  or  implied, 
to  the  delay,  he  becomes  bound  to  carry  the  goods  within  a  rea- 
sonable time,  and  he  will  not  be  heard  to  say  that  his  delay  was 
caused  by  such  a  contingency.  He  must,  at  his  peril,  inform  the 
shipper  of  the  necessary  delay;  and  even  though  it  may  occur 
from  such  cause  upon  a  connecting  route  over  which  he  has 
bound  hiniself  to  carry  the  goods  to  destination,  which  may  not 
be  known  to  him  at  the  time  of  their  acceptance,  he  is  liable  for 
any  unreasonable  delay  in  the  transportation,  and  such  unavoida- 
ble difficulty,  though  wholly  unknown  and  unanticipated,  will 
not  excuse  him.^ 

§  293.  And  not  only  must  he  provide  himself  with  means  suf- 
ficient to  transact  the  business  for  which  he  has  advertised  and 
held  himself  out  to  the  public  as  soliciting,  but  he  must  provide 
himself  with  means  of  transportation  safe  and  suitable  for  his 
business  in  which  he  engages.     No  defect  in  any  vehicle,  or  in 

'The  Toledo  etc.  R.  R.  v.  Lockhart,  19;  111.  Cent.  R.  R.  v.  Waters,  41  III. 

71  111.  627 ;  The  Great  W.  etc.  R.  R.  f.  73;     Great    W.    R.    R.    v.    Hawkins, 

Burn-s,  60  id.  284;  Galena  etc.  R.  R.  v.  j8  Mich.  427;  Porcher  v.  Railroad,  14 

Rae,  18  id.  488;  Wibert  v.  Railroad,  13  Rich.  (Law)  181 ;  Sager  -a.  Railited,  31 

N.  Y.  245;  S.  C.   19  Barb.  36;   East  Me.  228;  Empire  T.  Co.  f.  Wamsutta 

Tenn.  &  Ga.  R.  R.  v.  Nelson,  i  Cold.  Oil  Co.  63  Penn.  St.  14;   Condict  v. 

272;  Carter  v.    Peck,    4  Sneed,   203;  Railroad,' 54  N.  Y.  500;  III.  Cent.  R. 

Southern  Ex.  Co.  v.  Womack,  i  Heisk.  R.  v.  Cobb,  64  111.  128;  Mich.  Cent.  R. 

256;  Place  V.  Union  Ex.  Co.  3  Hilton,  R.  v.  Burrows,  33  Mich.  6. 
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any  instrument  used  in  the  transportation  of  goods,  can  excuse 
the  common  carrier  from  his  common  law  liability  to  be  answer- 
able for  the  safety  of  the  goods  at  all  events,  except  when  the 
loss  may  occur  from  the  act  of  God  or  of  the  public  enemy.  He 
can  guard  himself  against  responsibility  for  loss  or  damage  from 
such  cause  only  by  contract;  and,  as  we  have  seen,  if  the  acci- 
dent which  has  occasioned  such  loss  or  damage  can  be  traced  to 
his  negligence,  not  even  his  contract  wiU  be  a  protection  to  him 
except  in  those  states  in  which  he  is  allowed  to  contract  for 
exemption  from  the  consequences  of  his  negligence;  and  not  in 
them,  unless  such  contract  explicitly  so  provides.  'If  he  be  a  car- 
rier by  water,  he  must  provide  himself  with  a  vessel  tight  and 
staunch  and  provided  with  all  tackle  and  apparel  of  every  kind 
which  may  be  in  use  by  those  skilled  in  the  business  and  which 
may  promote  the  safety  of  the  voyage.  It  is  a  part  of  the  con- 
tract on  the  part  of  every  owner  of  a  vessel  who  holds  himself 
out  as  a  common  carrier,  that  his  ship  is  seaworthy.  This  is 
implied  by  the  law  as  the  very  foundation  of  his  employment, 
and  if  any  damage  occurs  to  the  goods  by  reason  of  its  unsea- 
worthiness, or  because  it  is  not  provided  with  aU  the  needed 
appliances  for  avoiding  or  escaping  the  danger,  it  wiU  be  re- 
garded as  the  consequence  of  the  personal  negligence  of  the 
owner,  against  which  no  contract  wiU  protect  him.  And  if  he 
be  a  carrier  by  lighter  or  barge,  he  must  see  that  it  is  sufficiently 
strong  to  resist  all  external  forces  to  which  it  may  be  subjected 
in  the  ordinary  course  of  navigation,  and  in  considering  its  fit- 
ness for  the  voyage,  the  nature  of  the  service  which  it  is  to  per- 
form and  the  dangers  attending  the  navigation  in  which  it  is 
engaged,  are  to  be  taken  into  consideration.  These,  as  well  as 
the  condition  of  his  vessel,  and  its  fitness  for  the  service,  the  car- 
rier must  know  at  his  peril.'  He  must  also  provide  his  vessel 
with  a  competent  master  and  with  a  good  and  sufficient  crew." 

§  294.  Cases  as  to  the  sufficiency  of  the  vehicles  used  by  the 
carrier  will,  of  course,  more  frequently  occur  in  actions  by  their 
passengers  against  passenger  carriers,  for  personal  injuries  sus- 

•The  Northern  Belle,  9  Wall.  526;    v.  Grey,  9  Bing.  457;  Cam.  &  Am.  R. 
Lyon  f.  Mells,  5  East,  428 ;  Propeller    R.  z;.  Burke,  13  Wend.  611. 
Niagara  v.  Cordes,  21  How.  23;  Sharp        « Propeller  Niagara  v.  Cprdes,  supra. 
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tained  b}^  them  by  reason  of  defects  in  the  means  used  for  their 
transportation,  than  in  actions  against  common  carriers  of  goods. 
But  such  questions  may  also  arise  and  become  of  vital  iniport- 
ance  in  reference  to  such  defects  in  the  instruments  for  the 
conveyance  of  goods  used  by  the  latter.  If  the  carrier  has  pro- 
tected himself  by  contract  against  liability  for  loss  occasioned 
by  certain  accidents,  it  may  become  an  important  question 
whether,  by  his  failure  to  provide  himself  with  machinery  and 
vehicles  of  the  most  approved  modes  of  construction,  and  such 
contrivances  as  are  in  approved  use  for  the  prevention  of  such 
accidents,  he  has  not  subjected  himself  to  the  charge  of  negli- 
gence, and  has  ^not  thereby  lost  the  benefit  of  the  exceptions  to 
liability  in  his  contract.  This  was  the  principal  question  in 
Steinweg  v.  The  Erie  Railway.'  The  railway  company  had 
provided  in  its  bill  of  lading  for  exemption  from  liability  for  loss 
by  fire.  It  was  proven  that  the  goods  were  destroyed  by  fire 
originating  from  a  spark  from  the  engine  of  the  train  on  which 
they  were  loaded,  and  it  was  also  proven  by  the  plaintiff  that 
there  were  appliances  by  which  locomotives  were  made  to  con- 
sume their  own  sparks,  which  were  not  in  use  by  the  road,  and 
that  the  failure  of  the  road  to  provide  itself '  with  these  appli- 
ances constituted  negligence  on  its  part,  and  deprived  it  of  the 
benefit  of  the  limitation  to  its  liability  in  its  biU  of  lading;  and 
the  rule  of  law  was  held  to  be,  that  the  common  carrier  was 
guilty  of  negligence  if  it  failed  to  adopt  the  most  approved 
modes  of  construction  and  machinery  in  known  use  in  the  busi- 
ness, and  the  best  precautions  in  known  practical  use  for  secur- 
ing safety;  and  that  if  there  was  known,  and  in  use,  any 
apparatus  which,  when  applied  to  an  engine,  would  enable  it  to 
consume  its  own  sparks  and  thus  prevent  them  from  igniting 
goods  in  the  company's  charge,  it  was  negligent  if  it  did  not 
avail  itself  of  such  apparatus;  but  that  it  was  not  bound  to  use 
every  possible  prevention  which  the  highest  scientific  skill  might 
have  suggested,  nor  to  adopt  an  untried  machine  or  mode  of 
construction.  And  it  was  said  that  there  must  exist,  not  only 
the  scientific  power  to  make  locomotives  which  would  consume 
their  own  sparks,  but  such  locomotives  must  have  been  made 

■  43  N.  Y.  123. 


238  THE  LAW  OF  CARRIERS.  [Ch.  VII. 

and  put  into  practical  use  before  a  railway  company  could  be 
charged  with  negligence  in  not  putting  them  on  its  road.^ 

§  295.     So  in  Levering  v.  Union  Transportation  Company,' 
where  cotton,  being  carried  by  railroad  under  a  bill  of  lading 
which  provided  that  it  was  carried  "  at  the  owner's  risk  of  fire," 
was  destroyed  by  fire  in  the  course  of  the  transit  in  one  of  the 
company's  cars,  it  was  held  that  if  the  loss  were  attributable  to 
its  being  in  a  car  which  was  not  safe  and  suitable  to  protect  it 
against  such  an  accident,  the  company  was  liable,  notwithstand- 
ing the  exception  in  its  bill  of  lading.     And  in  the  New  Jersey 
S.  Co.  V.  Merchants'  Bank,^  one  of  the  grounds  upon  which  the 
carrier  was  denied  the  benefit  of  the  exception  against  risks  in 
his  contract  was,  that  he  had  not  provided  himself  with  a  safe 
vessel,  nor  with  the  appliances  for  the  ■extinguishment  of  fire 
which  the  law  of  congress  required.     So  where  merchandise 
was  being  carried  in  the  same  train  with  an  exceedingly  inflam- 
mable oil,  which  was  set  on  fire  by  sparks  from  the  locomotive, 
and  owing  to  some  defect  in  the  coupling  of  the  cars  they  could 
not  be  separated  in  time  to  prevent  the  burning  of  the  car  in 
which  the  merchandise  was  loaded,  it  was  held  that  the  defect 
in  the  coupling  was  negligence  in  the  company,  and  that  it  was 
liable,  notwithstanding  its   receipt  provided  that  the   shipper 
should  take  all  risks  of  fire.* 

§  296.  Being  provided  with  the  facilities  for  the  transporta- 
tion of  goods  of  the  character  which  he  proposes  to  carry,  and 
to  which  his  means  of  conveyance  are  adapted,  the  carrier  is 
under  a  legal  obligation  to  receive  all  such  goods  as  may  be 
offered  to  him  for  carriage,  provided  they  are  offered  at  such 
place  as  he  may  appoint,  or  at  which  freight  is  customarily  de- 
livered to  and  accepted  b}'  him,  unless,  as  we  have  seen,  an  unu- 
sual influx  of  business  has  made  their  present  transportation 
impossible,  or,  as  it  is  sometimes  expressed,  unless  his  coach  be 
full;  or  unless  they  are  offered  at  an  unreasonable  time,  or  at  a 
time  unreasonably  long  before  that  fixed  for  his  departure;  or 

•  Ford  V.  Railway  Co.  2  Fos.  &  Fin.  » 6  How.  344.     See  the  opinion  of 

730;  Hegeman  v.  Railroad,  3  Ker.  9;  Woodbury,  J. 

Field  V.  Railroad,  32  N.  Y.  339.  « Empire  T.  Co.  v.  Wamsutta  Oil  Co. 

« 42  Mo.  88.  63  Penn.  St.  14. 
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the  property  by  such  delivery  would  be  exposed  to  danger;  or 
be  of  a  dangerous  character,  or  the  carrier  has  reason  so  to  be- 
lieve, and  the  shipper  refuses  to  disclose  their  true  character;* 
or  where,  either  from  the  condition  of  the  goods  themselves,  or 
the  manner  in  which  they  are  packed  or  otherwise  protected  or 
secured,  they  are  in  an  unfit  state  to  bear  the  necessary  trans- 
portation. 

§  297.  He  must  carry  for  all  alike,  and  cannot  show 
PREFERENCES.  In  all  such  exceptional  cases,  the  carrier  may 
refuse,  if  he  will,  to  accept;  and  the  law  will  excuse  him  for  so 
doing.'''  But  if  he  refuse,  without  some  legal  reason  for  so  doing, 
to  accept  for  carriage  the  goods,  being  such  as  he  is  accustomed 
to  carry,  of  any  person  who  is  ready  and  willing  to  pay  him  his 
price  for  the  carriage,  he  becomes  liable  to  an  action  for  dam- 
ages for  so  doing.  And  not  only  is  he  obliged  to  receive  and 
carry  such  goods,  but  he  is  required  to  carry  for  all  his  employ- 
ers alike.  He  can  show  no  favors,  nor  make  distinctions  which 
will  give  one  employer  an  advantage  over  another,  either  in  the 
time  or  order  of  shipment,  or  in  the  distance  of  the  carriage,  or 
in  the  conveniences  or  accommodations  which  may  be  afforded. 
"  Common  carriers  are  bound  to  carry  indifferently,  within  the 
usual  range  of  their  business,  for  a  reasonable  consideration,  all 
freight  offered  and  all  passengers  who  apply.  For  similar  equal 
services,  they  are  entitled  to  the  same  compensation.  All  apply- 
ing have  an  equal  right  to  be  transported  or  to  have  their  freight 
transported,  in  the  order  of  their  application.  They  cannot  le- 
gally give  undue  and  unjust  preferences,  nor  make  unequal  and 
extravagant  charges.  Having  the  means  of  transportation,  they 
are  liable  to  an  action  if  they  refuse  to  carry  freight  or  passen- 
gers without  just  ground  for  such  refusal.  The  very  definition 
of  a  common  carrier  excludes  the  right  to  grant  monopolies  or 
to  give  special  or  unequal  preferences.  It  implies  indifference 
as  to  whom  they  may;  serve,  and  an  equal  readiness  to  serve  all 
who  may  apply,  and  in  the  order  of  their  application."  Such 
was  the  language  of  the  court  by  Appleton,  C.  J.,  in  the  case  of 
the  New  England  Express  Company  against  the  Maine  Central 
Railroad,'  which  was  an  action  by  the  express  company  against 

'  The  Nitro-Glycerine  Case,  15  Wall.  524.     '  Ante,  §  112  et  seq.      "  57  Me.  188. 
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the  railroad  company  for  a  refusal  to  accept  and  carry  upon  its 
passenger  train.  The  plaintiff  alleged  that  it  was  ready  to  pay 
or  secure  the  payment  of  a  reasonable  sum  for  such  service,  and 
to  comply  with  all  the  usual  and  reasonable  terms  applicable  to 
the  transportation  of  express  matter,  and  that  defendants  refused 
to  receive  and  transport  its  parcels  and  property  upon  said  pas- 
senger train,  though  they  were  transporting  express  matter  for 
the  Eastern  Express  Company  on  their  passenger  trains  at  the 
time.  The  fact  was  that  the  railroad  company  had  entered  into 
a  contract  with  one  express  company,  to  give  to  it  for  a  period 
of  years  certain  exclusive  accommodations  and  privileges  in  the 
passenger  trains  of  the  road  for  the  carrying  of  express  freight, 
which  it  had  subsequently  denied  to  the  plaintiff,  another  express 
company,  upon  its  application  to  be  allowed  the  same  privileges; 
and  the  action,  although  in  form  for  a  refusal  to  carry  the  plaint- 
iff's goods,  was  in  effect  for  damages  for  the  undue  preference, 
which  it  was  denied  that  the  defendant  had  the  right  to  extend 
to  a  rival  company.  And  upon  this  principle,  that  the  company 
was  bound  to  serve  all  who  might  apply,  alike  and  upon  the 
same  terms,  it  was  held  liable  to  the  action. 

§  298.  It  was  said  that,  independently  of  the  statute  which 
prohibited  such  a  preference  and  monopoly,  the  right  of  action 
existed  upon  common  law  principles.  And  in  the  same  case, 
speaking  of  the  defendant  company  as  a  railroad  carrier,  the 
learned  judge  went  on  to  say:  "The  defendants  derived  their 
chartered  rights  from  the  state.  They  owe  an  equal  duty  to 
each  citizen.  They  are  allowed  to  impose  a  toU,  but  not  to  be 
so  imposed  as  specially  to  benefit  one  and  injure  another.  They 
cannot,  having  the  means  of  transporting  all,  select  from  those 
who  may  apply  some  whom  they  will,  and  reject  others  whom 
they  can,  but  will  not  carry.  They  cannot  rightfully  confer  a 
monopoly  upon  individuals  or  corporations.  They  were  created 
for  no  such  purpose.  They  may  regulate  transportation;  but 
the  right  to  regulate  gives  no  authority  to  refuse,  without  cause, 
to  transport  certain  individuals  and  their  baggage  or  goods,  or 
to  grant  exclusive  privileges  of  transportation  to  others.  The 
state  gave  them  a  charter  for  no  such  purpose." 

§  299.   In  McDuffee  v.  The  P.  &  R.  Railroad,*  the  action  was  in 

•SaN.H.43o. 
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case,  for  not  furnishing  to  the  plaintiff  terms,  facilities  and  accom- 
modations for  his  express  business  upon  the  defendant's  road, 
reasonably  equal  to  those  furnished  by  it  to  another  express 
company.  The  declaration  was  demurred  to,  and  the  court, 
after  arguing  at  length  that,  independently  of  statutory  provisions, 
the  common  carrier  was  bound  on  common  law  principles  to  fur- 
nish equal  facilities  for  the  transportation  of  their  goods  to  aU 
who  might  apply,  overruled  the  demurrer,  holding  the  action  to 
be  maintainable,  and  using  the  following  language:  "This  be- 
ing a  case  in  some  respects  of  novel  impression  in  this  state,  the 
plaintiff's  counsel,  in  drawing  the  declaration,  very  prudently 
referred  to  the  statute  and  inserted  several  counts  of  consider- 
able length  and  elaboration.  Since  we  hold  that  damages 
suffered  by  the  plaintiff  from  an  unreasonable  discrimination 
made  by  the  defendant  between  the  plaintiff  and  the  Eastern 
Express  Company  or  any  one  else,  in  terms,  facilities  or  accom- 
modations—  damage  caused  by  any  undue  or  unreasonable 
preference  or  advantage  made  or  given  by  the  defendants  as 
common  carriers,  to  or  in  favor  of  any  particular  person  or  com- 
pany, or  caused  by  any  undue  or  unreasonable  prejudice  or  dis- 
advantage to  which  the  defendants  subjected  the  plaintiff,  is  a 
cause  of  action  at  common  law,  a  good  and  sufficient  count  can 
easily  be  drawn  for  such  a  cause  of  action  without  reference  to 
the  statute." 

§  300.  In  Sandford  v.  The  Railroad  Company,'  a  bill  in  equity 
was  resorted  to  for  the  purpose  of  restraining  the  railroad  from 
the  performance  of  a  contract  by  which  it  had  attempted  to 
grant  to  an  express  company  the  exclusive  privilege  of  carrying 
freight  upon  its  passenger  trains,  to  the  detriment,  as  was  alleged, 
of  the  complainant,  another  express  carrier,  who  had  been  denied 
the  same  privilege.  The  court  held  that  the  injunction  was 
proper,  and  ordered  that  the  contract  should  be  canceled,  using 
this  language:  "Limited  means  may  perhaps  limit  the  amoun- 
of  business  done  by  a  railroad  company,  but  it  can  never  furnish 
an  excuse  for  appropriating  its  energies  to  any  particular  indi- 
viduals. If  it  possesses  this  power,  it  might  build  up  one  set  of 
men  and  destroy  others,  advance  one  kind  of  business  and  break 

•  24  Penn  St.  378. 
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down  another,  and  might  make  even  religion  and  politics  the 
tests  in  the  distribution  of  its  favors.  Such  a  power  in  a  railroad, 
corporation  might  produce  evils  of  the  most  alarming  character. 
The  rights  of  the  people  are  not  subject  to  any  such  corporate 
control.  Like  the  customers  of  a  grist  mill,  they  have  a  right  to 
be  served,  all  other  things  equal,  in  the  order  of  their  applica- 
tions. A  regulation,  to  be  valid,  must  operate  on  all  alike.  If  it 
deprives  any  persons  of  the  benefits  of  the  road  or  grants  exclu- 
sive privileges  to  others,  it  is  against  law  and  void." 

§  301.  In  Messenger  v.  Pennsylvania  Railroad,^  an  action  was 
brought  .against  the  road  upon  a  contract  by  which  it  had  agreed 
to  carry  for  the  plaintiff"  at  a  less  rate  than  for  other  persons. 
The  action  was  held  not  to  be  maintainable  because  the  contract 
was  void.  "  The  defendants,"  say  the  court,  "  are  common  car- 
riers, and  it  is  contended  that  bailees  of  that  character  cannot  give 
a  preference  in  the  exercise  of  their  calling  to  ofte  dealer  over 
another.  It  cannot  be  denied  that,  at  common  law,  every  person 
under  identical  conditions  had  an  equal  right  to  the  services  of 
their  commercial  agents.  It  was  one  of  the  primary  obligations 
of  the  common  carrier  to  receive  and  carry  all  goods  offered  for 
transportation  upon  receiving  a  reasonable  hire.  If  he  refused 
.the  offer  of  such  goods  he  was  liable  to  an  action  unless  he  could 
show  a  reasonable  ground  for  his  refusal.  Thus,  in  the  very 
foundation  and  substance  of  the  business,  there  was  inherent  a 
rule  which  excluded  a  preference  of-  one  consignor  of  goods  over 
another.  The  duty  to  receive  and  carry  was  due  to  every  mem- 
ber of  the  community  and  in  an  equal  measure  to  each.  Noth- 
ing can  be  clearer  than  that,  under  the  prevalence  of  this  princi- 
ple, a  common  carrier  could  not  agree  to  carry  one  man's  goods 
in  preference  to  those  of  another."  And  in  the  Great  Western 
Railroad  v.  Burns,^  it  was  held  that  the  common  carrier,  a  rail- 
road company  could  not,  under  any  circumstances,  delay  the 
ti-ansportation  of  goods  which  had  been  already  delivered  to  him 
and  were  awaiting  shipment,  in  order  to  receive  and  forward 
other  goods.' 

>  7  Vroom,  407.  12  N.  Y.  245;  The  Chicago,  etc.  R.  R. 

=  60  111.  2S4.  V.  The  People,  56  111.  365;  The  C.  & 

'And  see  Keeney  v.  The  Railroad,  A.  R.  R.  v.  The  People,  67  111.  11. 
47  N.  Y.  525 ;  Wibert  v.  The  R?iilroad, 
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§302.  These  were  all  actions  against  railroad  companies,  to 
which  the  principle  that  no  preferences  can  be  given  by  the  com- 
mon carrier  to  those  who  apply  for  the  transportation  of  their 
goods,  applies  with  peculiar  force.  But  the  language  which  has 
been  quoted  clearly  shows  that  the  rule  will  be  held  to  apply  to 
all  common  carriers.  And  although  in  most  of  the  cases  from 
which  these  extracts  have  been  taken,  the  statutory  law,  govern- 
ing the  conduct  of  the  defendants,  was  applicable  and  sufficient 
to  control  the  questions  irivolved,  yet,  as  we  have  seen,  the 
learned  tribunals  by  which  they  were  decided  did  not  choose  to 
rest  them  upon  that  ground,  but  rather  upon  common  law  prin- 
ciples. Hence,  we  may  conclude  that  in  this  country,  independ- 
ently of  statutory  provisions,  all  common  carriers  will  be  held 
to  the  strictest  impartiality  in  the  conduct  of  their  business,  and 
that  all  privileges  or  preferences  given  to  one  customer,  which 
are  not  extended  to  all,  are  in  violation  of  their  public  duty.^ 


'There  seems  nevertheless  to  be  a 
difference  of  opinion  upon  the  ques- 
tion, whether  by  connmon  law  the  com- 
mon carrier  was  bound  to  charge  the 
same  rate  for  the  same  service  to  all 
his  employers.  The  law  as  stated 
originally  in  the  English  notes  to  Coggs 
V.  Bernard,  i  Smith's  Ld.  Cases,  283, 
was  that  "  the  hire  charged  must  be  no 
more  than  a  reasonable  remuneration 
to  the  carrier,  and  consequently  not 
more  to  one  (though  a  rival  carrier) 
than  to  another  for  the  same  service." 
But  when  this  statement  of  the  law 
was  quoted  in  the  argument  of  Baxen- 
dale  V.  Eastern  Counties  Railway,  4 
Cora.  B.  (N.  S.)  63,  Byles,  J.,  said:  "I 
know  of  no  common  law  reason  why 
a  carrier  may  not  charge  less  than  what 
is  reasonable  to  one  person,  or  even 
carry  for  him  free  of  all  charge."  In 
accordance  with  this  suggestion,  the 
text  of  the  English  notes  was  altered 
so  as  to  read,  "the  hire  charged  must 
be  no  more  than  a  reasonable  remuner- 
ation to  the  carrier,  though  at  common 
law  (here  is  no  liability  to  carry  at 


equal  rates  for  all  customers."  And 
this  is  the  view  of  the  subject  taken  by 
the  supreme  court  of  Massachusetts. 
The  question  was  considered  in  the 
case  of  the  Fitchburg  Railroad  Com- 
pany w.  Gage,  12  Gray,  393.  "In  the 
next  place,"  said  the  court,  "  it  is  con- 
tended on  behalf  of  the  defendants 
that  the  plaintiffs  were  common  car- 
riers ;  and  that  by  the  principles  of  the 
common  law,  they  are  in  that  relation 
required  to  carry  merchandise  and 
other  goods  or  chattels  of  the  same 
class  at  equal  rates  for  the  public  and 
for  each  individual  on  whose  account 
service  in  this  line  of  business  is  per- 
formed.  *  *  *  The  principle  de- 
rived from  that  source  (the  common 
law)  is  very  plain  and  simple.  It  re- 
quires equal  justice  to  all.  But  the 
equality  which  is  to  be  observed  in  re- 
lation to  the  public,  and  to  every  indi- 
vidual, consists  in  the  restricted  right 
to  charge,  in  each  particular  case  of 
service,  a  reasonable  compensation  and 
no  more.  If  the  carrier  confines  him- 
self to  this,  no  wrong  can  be  done  and 


241 


THE  LAW  OF  CARRIERS. 


[Ch.  VII. 


§  303.  It  is  singular  that  a  question  of  so  much  importance  as 
that  of  the  right  of  the  common  carrier  to  give  preferences  to 
particular  individuals  in  the  conduct  of  his  business  was  never 
determined  until  so  recently.  It  seems  never  to  have  been  de- 
termined at  all  by  the  English  courts  as  a  question  of  common 
law,  nor  to  have  come  before  the  courts  of  this  country  until 


no  cause  afforded  for  complaint.     If, 
for  special  reasons,  in  isolated  cases, 
the  carrier  sees  fit  to  stipulate  for  the 
carriage  of  goods  or   merchandise  of 
any  class  for  individuals  for  a  certain 
time  or  in  certain  quantities,  for  less 
compensation  than  what  is  the  usual, 
necessary  and  reasonable  rate,  he  may 
undoubtedly  do  so  without  thereby  en- 
titling all  other  persons  and  parties  to 
the   same  advantage    and    relief.      It 
could  of   course  make  no  difference 
whether  such  a  concession  was  in  re- 
lation to  articles  of  the  same  kind,  or 
belonging  to  the  same  general  class,  as 
to  risk  and  cost  of  transportation.    The 
defendants  do  not  deny  that  the  charge 
made  on  them  for  the  transportation  of 
their  ice  was  according  to  the  rates  es- 
tablished by  the  directors  of  the  com- 
pany, or  assert  that  the  compensation 
claimed    is   in   any  degree    excessive 
or  unreasonable.      Certainly  then   tlie 
charges  of  the  plaintiffs  should  be  con- 
sidered legal  as  well  as  just,  nor  can 
the  defendants  have  any  real  or  equit- 
able right  to  insist  upon  any  abatement 
or  deduction,  because,  for  special  rea- 
sons, which  are  not  known  and  cannot 
therefore    be    appreciated,   allowances 
may  have  been  conceded  in  particular 
instances  or  in  reference  to  a  particular  • 
series  of  services,  to  other  parties." 

To  say  that  the  charges  must  be  the 
same  upon  the  same  quantity  of  the 
same  character  of  goods,  under  the 
same  circumstances  and  for  the  same 
distance,  is  laying  down  a  rule  which 
would  be  of  very  limited  application, 
as  the  quantity,  kind  and  distance  would 


but  rarely  be  the  same ;  and  to  say  that 
goods  must  be  carried  at  the  same  pro- 
portional rate,  no  matter  what  the  dis- 
tance, would  be  evidently  unjust  to  the 
carrier,  as  he  might  well  afford  to  carry 
from  one  end  of  his  line  to  the  other 
at  a  less  rate   than    to    intermediate 
points,  and   might  justly  discriminate 
in  favor  of  large  quantities,  the  expense 
and  trouble  of  carrying  which  would 
be  proportionally  less  than  of  smaller 
quantities.      The   most   equitable  rule 
would  seem  to  be  that  established  by 
the  English  Railway  and  Canal  Traffic 
Act  of  1854,  which  prohibits  undue  and 
unreasonable  preferences  or  advantages 
to  individuals  or  companies  by  canal 
and   railway   carriers.      This   act    has 
been    interpreted   to    apply  to  prefer- 
ences in  the  rates  charged  for  the  ser- 
vice of  carrying  as  well-  as  to  other 
preferences  or  advantages;  but  not  to 
prohibit  just  and  reasonable  discrimi- 
nations in  that  respect.     Although  the 
purpose  of  the  act  is  to  prevent,  among 
other  things,  unreasonable  discrimina- 
tions in  rates  to  the  prejudice  or  disad- 
vantage  of   pai-ticular    individuals,   it 
was  not,  it  has  been  said,  to  relieve 
every  person  from  all  possible  preju- 
dice or  disadvantage  from  any  arrange- 
ment which  might  be  made  by  the  car- 
rier, if  the  arrangement  was  for  the 
benefit  of  the  public  at  large,  for  the 
reasonable  increase  of  the  business  and 
profits  of  the  carrier,  and  was  not  en- 
tered into  with  a  view  to  the  advantage 
or  preference  of  one  party  or  disadvan- 
tage of  the  other.    Hence  it  has  been 
held  legal,  under  the  provisions  of  the 


Ch.  VII.] 


TRANSPORTATION  OF  THE  GOODS. 


245 


within  the  last  few  years.  The  practice  of  giving  preferences 
to  certain  individuals  as  to  the  time  of  forwarding  their  goods, 
by  railroad  companies  in  England,  which,  it  seems,  enjoy  almost 
a  monopoly  of  the  carrying  business  in  that  country,  became  a 
grievance  there'  which  was  put  a  stop  to  by  their  Railway  and 
Canal  Traffic  Act  (1854),  to  which  reference  has  already  been 
made.  One  of  the  sections  of  this  act  prohibited  such  compa- 
nies from  making  or  giving  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  or  in  favor  of  any  particular  person  or  com- 
pany or  any  particular  description  of  traffic  in  any  respect  what- 
ever, with  the  further  provision  for  a  summary  proceeding  be- 
fore the  court  of  common  pleas  or  any  of  its  judges  by  motion 
or  summons  to  restrain  such  companies  from  the  violation  of  this 


act,  to  carry  at  a  less  rate  for  such  per- 
sons as  would  guaranty  large  quanti- 
ties of  the  same  kind  of  freight  than 
for  those  who  ceuld  not  give  such  guar- 
anty. So  when  the  quantity  of  goods 
furnished  for  carriage  was  sufficient  to 
employ  an  entire  train  instead  of  a  por- 
tion of  it,  or  the  carriage  was  for  a 
greater  distance,  or  was  upon  a  through 
train  requiring  no  stoppages,  or  upon  a 
train  run  at  a  regular  time,  according 
to  the  course  of  the  business  of  the  car- 
rier, and  not  upon  an  irregular  one  run 
out  of  the  due  course,  or  where  the  quan- 
tity carried  for  the  one  customer  is  lar- 
ger than  that  carried  for  another,  the 
carrier  will  be  justified  in  charging  pro- 
portionally less  than  when  the  distance 
or  quantity  is  less,  or  the  trip  out  of  due 
course,  or  at  an  irregular  time.  Or  he 
may  class  his  trains  or  his  vehicles  ac- 
cording to  the  accommodations  afforded 
or  their  speed,  and  vary  his  charges  ac- 
cordingly. So  the  courts  will  not  in- 
terfere if  the  charge  or  arrangement 
will  greatly  promote  the  interest  of 
the  carrier  without  unreasonably  preju- 
dicing those  who  may  desire  to  employ 
him,  or  will  be  beneficial  to  the  com- 
munity, though  disadvantageous  to  par- 
ticular individ  uals.  And  he  may  charge 


more  for  small  parcels  in  proportion  to 
weight  than  for  larger  ones  of  the  same 
commodity,  by  reason  of  the  greater 
proportionate  trouble  and  their  greater 
exposure  to  loss  and  theft.  But  though 
the  court,  when  such  a  question  is 
brought  before  it  under  the  statute,  it 
.  is  said,  will  feel  great  reluctance  in  in- 
terfering with  the  carrier  in  the  man- 
agement of  his  own  business,  and  his 
interest  n^ust  be  taken  into  the  account, 
yet  if  the  discrimination  made  by  him 
subjects  others  to  unreasonable  disad- 
vantages, it  will  interfere  and  enjoin 
the  carrier  from  making  such  prefer- 
ences. And  so  it  will  if  the  object  of 
the  carrier  is,  not  solely  his  own  ad- 
vantage, but  also'  to  give  a  preference 
to  one  individual  to  the  disadvantage 
of  another,  or  to  one  locality  to  the 
prejudice  of  another. 

And  see  i  Chitty  on  Con.  (ii  Am. 
Ed.),  6S7;  Oxlade  v.  R'y  Co.  i  C.  B.  (N. 
S.)  454;  In  re  Ransome, id.  437;  Baxen- 
dale  V.  Railway  Co.  3  id.  324;  5  id.  336; 
Nicholson  ©..Railway  Co.  5  id.  366;  In 
re  Jones,  3  id.  718;  Robinson  v.  Rail- 
way Co.  35  L.  J.,  C.  P.  123;  Pickford  v. 
Railway,  10  M.  &  W.  422. 

1  Parker  v.  Railway  Co.  7  M.  &  Gran. 
253- 
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provision  of  the  act,  and  to  compel  a  compliance  with  it  by  writ 
of  attachment. 

§  304.  The  stowage  of  the  goods.  When  the  carriage 
is  by  a  sea-going  vessel,  the  liability  of  the  carrier  will  some- 
times depend  upon  the  manner  in  which  the  goods  have  been 
stowed.  It  is  the  implied  duty  of  the  master  to  stow  the  goods 
in  the  hold  of  the  vessel,  even  when  the  bill  of  lading  is  silent 
upon  the  subject,  unless  there  be  a  well  established  usage  to 
stow  goods  of  the  particular  character  on  deck,  or  unless  in  the 
bill  of  lading,  if  there  be  one,  the  shipper  has  agreed  that  they 
may  be  so  stowed.  A  bill  of  lading  which  is  silent  upon  the  subject 
of  the  manner  of  the  stowage  of  the  goods  is  called  a  "  clean  " 
bill  of  lading,  and  undoubtedly  binds  the  carrier  to  stow  the 
goods  under  deck;  and,  as  we  have  seen,'  parol  evidence  can- 
not be  received  to  show  that  the  shipper  agreed  that  the  goods 
might  be  stowed  otherwise  when  such  a  bill  of  lading  is  given. 
In  the  case  of  the  Delaware,*  this  question  of  the  duty  of  the 
carrier  to  stow  the  goods  under  deck  when  the  bill  of  lading  was 
silent  as  to  where  and  how  they  should  be  stowed,  underwent  a 
very  thorough  discussion,  and  it  was  held  that  the  carrier  who 
had  given  such  a  bill  of  lading  had  been  guilty  of  negligence  in 
stowing  the  goods  on  deck,  and  that  he  was  thereby  deprived 
of  the  benefit  of  the  exception  of  liability  for  losses  by  the 
dangers  of  the  seas  in  the  bill  of  lading,  although  the  goods -had 
been  necessarily  jettisoned  in  a  storm.  "  Goods,  though  lost  by 
perils  of  the  sea,"  say  the  court,  "  if  they  were  stowed  on  deck 
without  the  consent  of  the  shipper,  are  not  regarded  as  goods 
lost  by  the  act  of  God  within  the  meaning  of  the  maritime  law, 
nor  are  such  losses  regarded  as  losses  by  the  perils  of  the  sea, 
which  will  excuse  the  carrier  from  delivering  the  goods  shipped 
to  the  consignee,  unless  it  appears  that  the  manner  in  which  the 
goods  were  stowed  is  sanctioned  by  commercial  usage,  or  unless 
it  affirmatively  appears  that  the  manner  of  stowage  did  not,  in 
any  degree,  contribute  to  the  disaster;  that  the  loss  happened 
without  any  fault  or  negligence  on  the  part  of  the  carrier,  and 
that  it  could  not  have  been  prevented  by  human  skill  and 
prudence,  even  if  the  goods  had  been  stowed  under  deck,  as 

>  Ante,  §  126.  » 14  Wall.  579,  stated  ante,  §  285. 
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required  by  the  general  rules  of  the  maritime  law."  And  upon 
this  ground  it  was  held,  not  only  that  the  master  and  owners  of 
the  ship  were  liable,  but  that  the  rest  of  the  cargo  was  not  liable 
to  contribute  to  the  loss.' 

§  305.  In  the  absence  of  a  bill  of  lading,  or  when  the  bill  of 
lading  is  silent  upon  the  subject  of  stowage,  it  is  a  part  of  the 
contract  of  shipment  that  the  goods  shall  be  stowed  under  deck.** 
It  is  a  condition  tacitly  annexed  to  the  contract  by  operation  of 
law;  and  it  is  equally  binding  on  the  master,  and  the  shipper  is 
equally  entitled  to  its  benefit,  as  though  it  was  stated  in  express 
terms.'  But  it  is  equally  well  settled  that  an  established  usage 
in  a  particular  trade,  or  as  to  a  particular  kind  of  goods,  may  jus- 
tify the  carriage  on  deck,  or  may  even  make  it  the  duty  of  the 
master  to  stow  them  there. 

§  306.  If  the  goods  are  what  are  known  as  dangerous,  such 
as  corrosive  or  inflammable  oils  or  liquids,  they  should  be  stored 
on  deck,  where  in  case  of  accident  they  would  be  likely  to  do  the 
least  harm  and  may  be  the  more  readily  cast  overboard.^  So 
live  animals  are  carried  on  deck  as  more  healthy  for  them  and 
convenient  for  those  who  are  to  give  them  attention,  and  because 
any  other  mode  of  conveyance  would  be  generally  impracticable.' 
So  it  may  be  shown  that  according  to  the  custom  of  a  partic- 
ular trade,  lumber  was  carried  on  deck,  and,  the  custom  being 
established,  it  was  held  that  the  owner  of  lumber  thus  being  car- 
ried, was  entitled  to  contribution  from  the  ship  owner  for  a  loss 
by  jettison."  And  not  only  may  goods  be  stowed  on  deck  when 
usage  in  the  particular  trade  or  as  to  the  particular  goods  justi- 
fies their  being  so  carried,  but  where  the  safety  of  the  goods  or 
their  preservation  makes  it  necessary  that  they  shall  be  so  car- 
ried, the  master  and  owners  will  become  liable  for  damage  suf- 
fered by  them  by  reason  of  their  being  stowed  in  the  hold  of  the 
vessel.    Thus,  in  the  case  of  the  Star  of  Hope,'  nuts  in  bags  and 

'  The  Rebecca,  Ware,  187;  The  Par-  «  Creery  v.  HoUy,  14  Wend.  26. 

agon,  id.  322 ;  Dodge  v.  Bartol,  5  Greenl.  ^  The  Waldo,  Davies,  161. 

286;  Wolcott  V.  Ins.  Co.  4  Pick.  429;  *  Da  Coetaii.  Edmunds,  4  Camp.  141. 

Copper  Co.  v.  Ins.  Co.  22  id.  108 ;  Adams  '  Brown  v.  Cornwell,  i  Root,  60 ;  Mil- 

V.  Ins.  Co.  id.  163 ;     Sproat   v.     Don-  ward  v.  Hibbert,  3  Ad.  &  El.  (N.  S.)  120. 

nel!,  26  Me.  185;  Lamb  v.  Parkman,  «  Gould  v.  Oliver,  4  Bing.  (N.  S.)  134. 

I  Sprague,  343.  '  17  WalL  651.  • 
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boxes  were  shipped  from  New  York  to  San  Francisco,  and  were 
put  into  the  hold  of  the  vessel  instead  of  upon  the  deck;  and  it 
being  shown  that  when  so  carried,  they  are  liable  to  become 
damaged,  and  that  the  almost  invariable  practice  was  to  carry  such 
goods  in  the  cabin,  and  that  these  were  marked  with  directions 
that  they  should  be  so  carried,  it  was  held  to  have  been  culpable 
negligence  in  the  master  of  the  vessel  to  stow  them  in  the  hold. 

§  307.  The  carrier  is  also  liable  to  the  shipper  for  damage  done 
to  his  goods  by  other  goods  stowed  in  the  hold  of  the  vessel  with- 
out allegation  or  proof  of  any  willful  negligence  on  the  part  of 
the  carrier.^  If,  however,  it  was  the  usage  to  carry  salt  as  a  part 
of  the  cargo  of  a  general  ship,  it  would  not  be  negligence  to  take 
it  on  board  with  other  goods,  and  the  owner  of  the  goods  liable 
to  be  injured  by  its  presence  in  the  hold  must  bear  the  loss  occa- 
sioned thereby,  if  there  was  no  bad  stowage  and  no  inquiry  made 
by  the  shipper  before  the  goods  were  put  on  board.*  But  if  the 
master  take  on  board  goods  in  bad  condition,  and  which  from 
such  condition  endanger  the  safety  of  other  goods  with  which 
they  may  be  stowed,  he  and  the  owners  as  well  as  the  vessel 
will  be  liable  for  any  damage  which  may  accrue  from  them.' 

§  308.  It  has  however  been  held,  that  this  rule  as  to  stowage 
in  the  hold  of  the  vessel  applies  only  to  sailing  vessels  on  sea 
voyages,  which  ai-e  expected  to  encounter  the  extraordinary 
perils  of  the  seas,  and  that  it  has  no  application  to  those  which 
navigate  smoother  waters  and  are  comparatively  safe  from  extra- 
ordinary exposures.  The  direct  question  in  the  case  was,  whether 
the  goods  which  had  been  saved  were  liable,  contrary  to  the 
general  rule  of  the  maritime  law,  which  denies  the  right  to  con- 
tribution for  goods  carried  on  deck,  to  contribute  to  the  loss  of 
other  goods  which  were  being  carried  on  the  deck  of  a  steam- 
boat in  Long  Island  Sound,  and  were  jettisoned  during  a  gale  to 
prevent  her  from  sinking.  It  was  said  that  the  sole  reason  for 
requiring  the  stowage  of  goods  under  deck  was  that  goods  car- 
ried on  deck  embarrassed  the  navigation  of  the  vessel,  and  it 

'  Gillespie  f,  Thompson,  6  El.  &  BL,  i>.  Ropes,  i  id.  331. 

477,  note;  Brousseau  v.  Ship  Hudson,  'Clark  v.  Barnwell,  12   How.  272; 

II   La.  Ann.   427;   Cranwell   v.  Ship  Baxter  w.  Leland,  i  Blatch.  526. 

Fanny  Fosdick,  15  id.  436;  The  Bark  &The    Bark  Cheshire,    2    Sprague; 

Col.  Ledyard,  \  Sprague,  530;  Bearse  aS. 
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was  consequently  regarded  as  unjust  that  that  portion  of  the 
cargo  which  imperiled  the  vessel  and  other  parts  of  the  cargo,  if 
thrown  overboard,  should  be  compensated  for  by  that  which  was 
saved.  No  such  reason,  it  was  said,  has  any  application  to  a 
vessel  propelled  by  steam,  and  the  reason  of  the  law  ceasing,  the 
law  itself  ceases.  The  conclusion  of  the  court,  therefore,  was 
that  the  rule  laid  down  as  applicable  to  sailing  vessels  upon  a  sea 
voyage  had  no  relation  to  a  voyage  by  a  steamboat  upon  the 
sound;  and  that  if  it  had,  the  usage  established  in  the  case  to 
stow  the  goods  on  deck  took  it  out  of  the  rule.'  A  decision  to 
the  same  effect  had  previously  been  made  by  the  supreme  court 
of  Illinois,^  in  which  it  was  held  that  the  maritime  rule  as  to  gen- 
eral average,  in  case  of  goods  jettisoned  from  the  deck  of  a  sail- 
ing vessel,  did  not  apply  to  a  double-decked  propeller  navigating 
the  lakes  between  Chicago  and  Buffalo,  both  on  account  of  the 
fact  that  the  vessel  was  propelled  by  steam  and  because  of  the 
universal  usage  to  stow  freight  upon  the  deck  of  boats  of  that 
kind  in  navigation  upon  the  lakes.  And  in  several  recent  cases, 
it  has  been  decided  that  the  rule  has  no  application  to  cases  of 
vessels  propelled  by  steam,  but  is  confined  to  sailing  vessels.^ 
But  in  The  Milwaukee  Belle,*  it  was  held  to  apply  to  sailing 
vessels  upon  the  lakes. 

§  309.  We  may  therefore  safely  conclude,  both  on  reason  and 
authority,  that  this  rule  of  the  maritime  law  as  to  the  stowage  of 
.goods  is  confined  to  ships  which  sail  upon  the  seas  and  the  great 
lakes.  But  whether  this  be  so  or  not,  it  can  have  no  application 
to  steamboats  which  navigate  our  rivers,  which,  as  is  well  known, 
are  built  to  carry  their  freight  principally  on  deck  and  could, 
from  the  character  of  these  rivers,  be  made  available  as  instru- 
ments of  commerce  in  no  other  way.  The  only  rule,  therefore, 
which  can  be  laid  down  as  to  the  manner  in  which  goods  should 
be  carried  by  them  is  that  which  applies  equally  to  land  carriers. 
Being  peculiarly  liable,  however,  to  incur  losses  by  accidental 
fires,  great  care  is  required  of  them  in  so  disposing  their  freight 
as  to  avoid,  as  far  as  possible,  dangers  from  that  source.     If  neg- 

'  Harris  v.  Moody,  30  N.  Y.  266.  i5  Ind.  52 ;  Hurley  v.  Milward,  i  Jones 

» Gillett  V.  Ellis,  11  111.  579.  &  Carey  (Irish  Exch.),  224. 

'Merchantsetc. Ins. Co.w.Shillito,  IS  *2  Bis.  197. 
Ohio  St.  559 ;  Toledo  Ins.  Co.  v.  Speares, 
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ligently  exposed  to  this  risk  and  a  loss  thereby  occurs,  the  car- 
rier loses  all  the  benefit  of  special  exceptions  to  his  liability  in 
his  bill  of  lading,  and  becomes  responsible,  according  to  the  rigid 
rule  of  the  common  Paw  in  reference  to  common  carriers.  Such 
was  the  case  of  the  New  J.  S.  N.  Company  v.  The  Merchants 
Bank.*  "  There  was,"  in  the  language  of  the  court,  "  great  want 
of  care,  which  amounted  to  gross  negligence  on  the  part  of  the 
respondents  in  the  stowage  of  the  cotton;  especially  regarding 
its  exposure  to  fire  from  the  condition  of  the  covering  of  the 
boiler  deck  and  the  casing  of  the  steam  chimney;"  and  upon  this 
ground  and  for  other  omissions  of  duty,  the  company  was  held 
liable,  notwithstanding  an  exemption  from  liability  in  its  contract 
from  losses  which  would  have  been  otherwise  sufficient  for  its 
protection. 
§  310.    The  goods  must  be  carried   in  the  customary 

MODE    OR    according    TO    THE     DIRECTIONS    OF    THE    SHIPPER. 

All  common  carriers  are  bound  to  carry  in  the  mode  customary 
in  their  business,  and  usage  is  of  great  importance  in  determin- 
ing whether  the  carrier  has  done  his  duty  in  this  regard;  and  as 
we  have  just  seen,  it  will  even  justify  the  master  of  the  vessel  in 
departing  from  the  rule  which,  in  sea  voyages,  requires  a  stow- 
age under  deck.  Where  such  usage  is  relied  upon,  it  must,  ac- 
cording to  the  general  rule  as  to  usages,  be  well  established;  and 
unless  it  be  so  general  as  to  have  become  a  matter  of  judicial 
knowledge,  it  must  be  proven.  Usage,  however,  may  be  con- 
trolled by  the  directions  of  the  owner  of  the  goods,  and  such 
directions  the  carrier  will  disregard  at  his  peril.  When  he  ac- 
cepts goods  to  be  carried,  with  a  direction  on  the  part  of  the 
owner  to  carry  them  in  a  particular  way  or  by  a  particular  route, 
he  is  bound  to  obey  such  direction,  and  if  he  attempts  to  perform 
his  contract  in  a  manner  different  from  that  directed,  he  becomes 
an  insurer,  notwithstanding  the  exceptions  in  his  contract.^  And 
if  goods  are  marked  in  such  a  way  as  to  indicate  the  manner  in 
which  the  shipper  desires  them  to  be  carried,  or  so  as  to  give  no- 
tice to  the  carrier  that  their  safety  requires  that  they  must  be 

'  6  How.  344.  34;  Maghee  v.  R.  R.  Co.  45  N.  Y.  514; 

'Express   Company   v.   Kountze,   8     Dunseth  t;.  Wade,  2  Scam.  285;  Sleat 
Wall.  342 ;  Streeter  v.  Hoilock,  i  Bing.    v.  Fagg,  5  Barn.  &  Aid.  342. 
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carried  in  a  particular  manner,  such  marks  must  not  be  disre- 
garded. Thus  where  a  box  containing  a  glass  bottle  filled  with 
oil  of  cloves  was  deliverecf  to  the  carrier  marked,  "Glass — -with 
care — this  side  up,"  it  was  held  that  this  was  a  sufficient  notice 
to  him  of  the  value  and  nature  of  the  contents  of  the  box  to 
charge  him  with  the  loss  of  the  oil  occasioned  by  his  disregard- 
ing such  direction.^  So  in  the  case  of  the  Star  of  Hope,^  where 
packages  of  nuts  were  marked  "  in  cabin  state-room,"  and  were, 
in  disregard  of  such  direction,  stowed  in  the  hold  of  the  vessel, 
and  were  injured  on  the  voyage  in  consequence,  it  was  held  to 
have  been  culpable  negligence  on  the  part  of  the  master.  And 
when  the  carrier  receives  goods  marked  to  a  particular  address 
and  destination,  it  becomes  his  duty  to  forward  them  accordingly, 
without  any  further  directions  from  the  bailor.* 

§311.  And  where  the  owner  of  a  horse  directed  that  he 
should  be  carried  in  a  close  car,  but  the  direction  was  not 
obeyed,  and  the  horse,  in  consequence  of  being  carried  upon  an 
open  car,  was  injured  by  the  extreme  coldness  of  the  weather, 
the  company  was  held  liable,  although  the  owner  had  assumed 
the  risk  of  "all  damage  that  might  happen."*  So  where  di- 
rections were  given  to  the  carrier  to  forward  the  goods  from 
the  terminus  of  his  own  route  by  a  particular  line  of  boats,  and 
upon  tender  of  the  goods  to  the  agent  of  that  line,  he  declined 
to  receive  them,  on  the  ground  that  he  was  prohibited  by  law 
from  transporting  freight  of  that  description,  whereupon  the 
carrier  fowarded  them  by  a  barge,  and  they  were  lost,  he  was 
held  liable.  It  was  said  that  upon  the  refusal  of  the  steamboat 
proprietors  to  receive  the  property,  the  carrier  should  either 
have  communicated  the  fact  to  the  plaintiff,  and  awaited  further 
instructions,  or  he  should  have  relieved  himself  from  liability  by 
depositing  the  goods  in  a  warehouse  for  safe  keeping.  "  There 
is  a  class  of  cases,"  say  the  court,  "  in  which  an  agent  is  justified 
by  an"  iinexpected  emergency  in  deviating  fi-om  his  instructions, 
where  the  safety  of  the  property  requires  it.  In  this  instance, 
no  such  exigency  arose.     The  only  inconvenience  which  would 

'Hastings  v.  Pepper,  11  Pick.  41.  Rogers  v.  Wheeler,  52  id.  262;  O'Neil 

"•  17  Wall.  651.  V.  Railroad,  60  id.  138. 

2  Witbeck  v.  Holland,  45  N.  Y.  13;       *Sager  t>.  Railroad,  31  Me.  228. 
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have  resulted  to  the  owner,  from  compliance  by  the  carrier  with 
his  known  wishes,  would  have  been  mere  delay  in  transmitting 
the  hemp  to  market;  and  he  had  notified  the  company  that  he 
would  rather  submit  to  this  delay  than  to  the  hazard  of  tow-boat 
transportation  at  the  close  of  the  season  of  navigation.  The 
primary  duty  of  the  agent  is  to  observe  the  instructions  of  his 
principal,  and  wJien  he  departs  from  these,  he  must  be  content 
with  the  voluntary  risk  he  assumes." ' 

§312.  It  is  the  duty  of  the  carrier  to  transport  the  goods  by 
the  usual  direct  route ;  and  for  any  loss  which  a  departure  from 
such  route  may  occasion  to  them,  he  is  liable.''  Where,  how- 
ever, there  are  two  customary  routes,  and  the  carrier  is  left  free 
to  choose  between  them,  he  may  make  his  choice,  without  in- 
curring increased  liability,  if  there  are  no  special  reasons  which 
make  the  route  chosen  unsafe.  As  where  there  were  two  cus- 
tomary or  usual  routes,  one  known  as  the  inside,  or  canal  route, 
and  the  other  as  the  outside,  or  ocean  route,  and  the  carrier  was 
left  free  by  his  bill  of  lading  to  choose  between  them,  and  he 
chose  the  latter,  and,  being  overtaken  by  a  violent  storm,  the 
goods  were  injured,  it  was  held  that  he  was  not  liable  for  the 
damage  occasioned  by  the  dangers  of  the  sea,  although  had  he 
taken  the  other  route  it  would,  in  aU  probability,  not  have  oc- 
curred.' 

§313.  But  if  one  of  such  customary  and  direct  routes  has 
become  unsafe  from  accidental  and  temporary  causes,  the  car- 
rier, if  informed  of  the  fact,  wiU  be  chargeable  with  negligence 
if  he  takes  it,  even  though  it  may  be  more  expeditious  than  the 
other.  Such  was  the  case  in  Express  Company  v.  Kountze.* 
Gold  dust  was  delivered  to  the  carrier,  at  Omaha,  to  be  trans- 
ported to  Philadelphia.  There  were  two  routes:  one  through 
Iowa,  and  the  other  through  Missouri,  the  latter  being  the  more 
expeditious,  but  unsafe,  because  of  the  disturbed  condition   of 

1  Johnson  r.  Railroad,  33  N.  Y.  610.  man,  13  Mo.  352. 

!>  Express  Co.  v.  Kountze,  8  Wall.  'White  v.  Ashton,  51   N.  Y.  2S0; 

343;  Merchants'  Despatch  v.  Kahn,  76  Hinckley  v.  Railroad,  56  N.  Y.  429; 

111.  520;  Crosby  I'.  Fitch,  12  Conn.  410;  Sinikins  u.  Steamboat  Co.  iiCush.  I02j 

Powers  V.  Davenport,  7  Blackf.  497;  Empire  Trans.'Co.  f.  Wallace,  68  Penn. 

Hand  v.  Baynes,  4  Whart.  204;  Davis  St.  302. 

V.  Garrett,  6  Bing.  716;  Smith  v.  Whit-  <  Supra. 
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the  country.  The  carrier,  having  attempted  to  convey  the  dust 
by  the  Missouri  route,  was  robbed  of  it  by  a  body  of  armed 
men,  while  in  transit  through  that  state,  and  was  held  liable, 
notwithstanding  its  contract  provided  against  liability  for  losses 
or  damage  from  such  an  occurrence,  having  been  guilty  of  gross 
negligence  -  in  taking  the  more  hazardous  route  under  the  cir- 
cumstances. 

§  314.  The  obligation  to  carry  in  the  manner  provided 
BY  the  contract.  When  the  carrier  has  entered  into  a  con- 
tract to  carry  the  goods  in  a  particular  manner,  or  within  a  pre- 
scribed time,  he  will  be  held  to  a  strict  compliance  with  the  terms 
of  his  agreement.  If,  for  instance,  he  undertakes  to  carry  the 
goods  by  a  particular  vessel,  and  forwards  them  by  another, 
though  it  be  one  of  the  same  line,  and  the  goods  are  lost,  he  will 
be  liable.  Goods  were  delivered  to  an  express  company,  to  be 
carried  from  New  York  to  New  Orleans,  and  the  company  gave 
a  receipt  for  them,  in  which  it  was  recited  that  the  company  un- 
dertook to  carry  them  by  a  particular  steamship.  Afterwards, 
and  before  the  goods  were  shipped,  this  vessel  was  withdrawn 
from  the  line,  and  did  not  make  the  contemplated  voyage.  The 
goods  were  sent  forward  by  another  vessel,  which  was  wrecked 
on  her  voyage,  and  the  goods  were  lost.  "  When  it  was  ascer- 
tained," said  the  court,  "  that  the  particular  vessel  would  not  sail 
for  New  Orleans,  and  that  therefore  the  boxes  could  not  be  sent 
by  her,  it  was  the  duty  of  the  defendants  to  notify  the  plaintiffs 
of  that  fact,  and  await  their  instructions.''  The  forwarding  of 
the  goods  by  another  steamer  than  that  agreed  upon,  without 
the  assent  of  the  plaintiffs,  or  any  notice  to  them  of  the  intention 
so  to  forward  them,  was  clearly  not  an  execution  of  the  agree- 
ment, and  they  are  chargeable  with  the  consequences  of  the  un- 
authorized act."*  And  where  the  agent  of  the  proprietor  of  a 
line  of  vessels  gave  to  the  shipper  a  bill  of  lading  for  goods  to 
be  shipped  by  a  particular  vessel,  which  was  the  next  of  such 
vessels  in  the  order  of  departure  for  the  port  of  destination,  it 
was  held  that  such  agent  had  authority  to  enter  into  such  a  con- 
tract; and  the  vessel  being  delayed  and  not  arriving  in  time  to 

'  See  Johnson  v.  N.  Y  Cent.  R.  R.  » Goodrich  v.  Thompson,  44  N.  Y. 
33  N.  Y.  610:  324. 
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depart  in  her  regular  order,  and  another  vessel  having  been  sub- 
stituted in  her  place,  and  the  goods  sent  by  her,  and  lost  by  the 
perils  of  the  sea,  it  was  held  the  defendant  had  no  authority  to 
forward  the  goods  by  any  other  than  the  particular  vessel  named 
in  the  contract,  and  that,  having  done  so,  he  made  himself  an 
insurer,  and  was  liable  for  their  loss.' 

§  315.  So  where  the  carrier  has  agreed  to  transport  the  goods 
by  land,  he  cannot  carry  them  by  water;  nor  by  land,  when  he 
bas  agreed  to  carry  them  by  water;  nor  by  a  sailing  vessel  when 
he  has  contracted  to  carry  them  by  a  steam  vessel,  without  tak- 
ing upon  himself  all  the  risk  of  their  loss  or  damage.  When  the 
contract  in  the  bill  of  lading  wa[s  for  transportation  of  freight 
"  all  rail "  from  Louisville  to  New  York,  with  an  exception  of 
the  liability  of  the  carrier  for  losses  by  fire  in  depot,  and  the 
freight  was  carried  "  all  rail "  as  far  as  Philadelphia,  and  there 
delivered  for  further  transportation  to  the  defendant  railroad 
company,  by  which  it  was  carried  to  destination,  but  was  trans- 
ported for  a  portion  of  the  distance  in  a  steamboat  instead  of  by 
rail,  it  was  held  that  the  carrier  had,  by  failing  to  comply  strictly 
with  its  contract,  forfeited  the  benefit  of  the  exception^  in  the 
bill  of  lading;  and  the  cotton  having  been  burned  in  its  depot  af- 
ter its  arrival  at  New  York,  it  was  held  liable.  It  was  said  that 
a  literal  performance  of  the  contract  would  have  been  impos- 
sible, because  it  was  necessary  to  cross  both  the  Ohio  and  the 
Hudson  rivers  before  New  York  could  have  been  reached. 
But  the  contract,  it  was  said,  was  to  have  a  reasonable  construc- 
tion, and  the  necessity  of  crossing  ferries  in  the  course  of  the 
transportation  must  have  been  known  to  the  parties,  and  water 
carriage,  to  this  extent,  must  have  been  authorized  from  the 
necessity  of  the  case,  and  the  contract  to  carry  by  rail  would  have 
been  substantially  performed  by  the  transportation  by  rail  so  far 
as  was  practicable;  but  that  the  carrying  of  the  goods  by  steam- 
boat from  Amboy  to  New  York  was  not  a  necessity;  and  while 
the  defendant  could  not  have  sent  them  otherwise  by  its  line,  it 
could,  upon  seeing  the  direction  in  the  bill  of  lading,  have  de- 
clined the  service;  but  having  undertaken  it,  it  took  upon  itself 
also  the  obligation  of  the  contract,  and  became  an  insurer  of  the 

'  Goddard  v.  Mallory,  5:  Barb.  87;  Wilcox  v.  Parmelee,  3  Sandf.  6ia 
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safety  of  the  goods  when  it  failed  to  comply  with  its  stipulations 
as  to  the  mode  of  carriage.^  And  where  a  verbal  contract  was 
made  by  the  shipper  with  an  agent  of  a  railroad  company  to 
transport  goods  "  all  rail,"  at  "  all  rail "  rates, '  from  Cincinnati 
to  New  York,  and  the  goods  were  carried  to  Baltimore  by  "all 
rail,"  and  were  there  shipped  on  a  steamer  for  New  York,  the 
carrier  was  held  liable  for  the  loss  of  the  goods  by  the  wreck- 
ing of  the  vessel  in  a  storm  at  sea ;  because  the  goods  having 
been  shipped  under  an  agreement  that  they  should  be  carried 
all  rail,  a  loss  occasioned  by  their  being  carried  by  sea,  in  viola- 
tion of  such  agreement  was  no  excuse  for  their  nondelivery  to 
the  consignee.' 

§  316.  So  where  the  carrier  undertook  to  send  the  goods  by 
a  steam  vessel,  and  sent  them  by  a  sail  vessel,  he  was  held  to 
have  become,  by  such  a  departure  from  his  duty,  an  insurer  of 
their  safety,  and  the  goods  having  been  lost  in  a  storm,  he  was 
held  liable  for  their  value.^  So  where  a  valuable  parcel  was 
delivered  to  the  carrier  to  be  forwarded  by  a  certain  specified 
coach,,  but  the  carrier,  disregarding  the  instructions  of  the  bailor, 
sent  it  by  another  coach,  and  it  was  lost,  it  was  held  that  he  was 
liable,  although  he  would  not  have  been  liable  had  he  sent  it  as 
directed  and  it  had  been  lost,  because  the  bailor  had  fraudulently 
concealed  its  value,  and  no  insurance  had  been  paid  upon  it,  ac- 
cording to  the'  carrier's  notice,  Bayley,  J.,  saying  that,  "  if  the 
defendant  had  sent  the  parcel  by  the  mail,  in  pursuance  of  his 
contract,  I  should  have  been  of  opinion  that,  under  the  circum- 
stances of  the  case,  he  would  not  have  been  hable  for  the  loss. 
But,  having  sent  it  by  a  different  mode  of  conveyance,  I  am  of 
opinion  that  he  is  liable."  ^ ' 

§  317.  The  goods  must  be  carried  at  and  within  the 
TIME  agreed  on.  If  the  carrier  has  agreed  to  carry  the  goods 
to  their  destination,  and  there  deliver  them  within  a  prescribed 
time,  he  will  be  held  to  a  strict  performance  of  his  contract,  and 
no  temporary  obstruction,  or  even  absolute  impossibility,  will  be 
a  defense  to  an  action  for  failure  to  comply  with  the  engage- 
ment; for  when  a  party,  by  his  own  contract,  creates  a  duty 

1  Maghee  -v.  Camden  &  Amboy  R.    N.  Y.  712. 
R.  45  N.  Y.  514.  '  Wilcox  v.  Parmelee,  3  Sandf.  6ia 

i*  Bostwick  V.  B.  &  O.  Railroad,  45        *  Sleat  v.  Fagg,  S  Barn.  &  Aid.  342. 
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which  he  engages  to  perform,  he  is  bound  to  make  it  good,  not- 
withstanding an  accident,  or  delay  by  inevitable  necessity,  be- 
cause he  might  have  provided  against  it  by  his  contract;'  and 
this  rule  applies  not  only  to  the  engagements  of  carriers,  but 
to  the  contracts  of  aU  persons.  If  a  vendor  of  goods,  for  in- 
stance, absolutely  engages  to  deliver  them  by  a  certain  time,  it 
will  be  no  defense  that  he  was  prevented  from  doing  so  by  the 
blockade  of  a  port,  or  by  any  other  inevitable  accident;^  nor 
that  goods  of  the  particular  quality  agreed  to  be  delivered  could 
not  be  had  at  the  time  when  the  contract  was  to  have  been 
executed.' 

§  318.  A  forcible  illustration  of  this  principle  is  afforded  by 
the  case  of  Parmalee  v.  Wilks,^  which,  though  not  a  case  turn- 
ing directly  upon  the  question  of  the  duties  and  liability  of  a 
common  carrier,  was  assimilated  to  such  a  case.  The  owners 
of  a  steamboat  entered  into  a  contract  to  tow  a  raft  of  logs  for 
the  plaintiff.  They  agreed  to  commence  the  service  on  the 
morning  of  a  certain  day,  but,  owing  to  an  alteration  in  the  voy- 
age of  the  boat,  the  raft  was  not  taken  in  tow  until  the  evening 
of  that  day,  and  a  storm  arising  during  the  night,  whilst  it  was 
being  carried  to  its  destination,  broke  it  up  and  scattered  the 
logs.  It  was  found,  on  the  trial,  that  but  for  the  delay,  the  raft 
would  have  reached  its  destination  before  the  storm  arose.  It 
was  held,  that  in  such  a  case,  time  was  to  be  considered  as  of  the 
essence  of  the  contract;  that  the  delay  by  the  steamboat  was  in 
effect  the  same  as  a  deviation  by  a  common  carrier,  and  that  its 
owners  were  liable  for  the  value  of  the  logs,  by  reason  of  the 
failure  to  start  with  the  raft,  as  had  been  agreed.  And  in  the 
case  of  a  common  carrier,  it  has  been  held,  that  if  he  undertake 
to  carry  a  cargo  to  a  blockaded  port,  when  he  has  knowledge 
of  the  blockade,  no  difficulty  attending  the  performance  of  his 
contract  can  be  set  up  as  an  excuse  for  its  nonperformance.^ 

§  319.  In  Harmony  v.  Bingham,^  the  carrier  entered  into  a 
covenant  to  convey  a  large  quantity  of  goods  from  New  York 

'  Place  V.  Union  Ex.  Co.  2  Hilton,  19;        '  Gilpins  v.  Consequa,  i  Peters  C.Ct. 

Deming  v.   Railroad,  48  N.  H.  455;  85;  Youqua  z».  Nixon,  id.  221. 
Hadley  v.  Clark,  8  T.  R.  259.  <  22  Barb.  539. 

'^  Atkinson  v.  Ritchie,  10  East,  530;        »  Medeiros  v.  Hill,  8  Bing.  231. 
Spence  V.  Chadwick,  10  Q.  B.  517.  °  2  Kernan,  99;  S.  C.  i  Duer,  209. 
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to  Independence,  Missouri,  in  twenty-six  days,  or  to  pay  at  the 
rate  of  ten  cents  per  one  hundred  pounds  of  the  freight  for  every 
day's  delay  beyond  the  specified  time,  and  also  gave  a  bill  of 
lading  containing  an  exception  of  liability  for  unavoidable  acci- 
dents. Owing  to  a  freshet,  a  canal  over  which  he  usually  trans- 
ported goods  westward  was  rendered  impassable,  and  was  not 
repaired  so  as  to  become  navigable  for  several  weeks.  In  con- 
sequence of  this  delay,  the  goods  did  not  arrive  at  destination  for 
some  twenty  days  after  the  time  specified  in  the  contract. 
Having  exacted  the  payment  of  the  agreed  freight  without  mak- 
ing &ny  deduction  for  the  delay,  according  to  the  terms  of  the 
contract,  upon  the  ground  that  he  had  been  prevented  by  inev- 
itable accident  from  sooner  delivering  the  goods,  the  owner  sued 
him  upon  the  covenant,  and  he  was  held  liable  to  damages  ac- 
cording to  his  contract,  although  the  delay  had  been  occasioned 
by  circumstances  beyond  his  control.^ 


■  In  this  case,  it  was  proven  that  there 
was  another  possible   route,  via  New 
Orleans,  by  which   the   goods   might 
have  been  sent,  and  that  this  was  known 
to  the  parties  when  the  contract  was 
made.    It  did  not  therefore  appear  that 
a  strict  compliance  with  it  had  been 
made  impossible  by  the  accident  to  the 
canal.    The  contract  to  carry  within  a 
given  time  was  also  separate  and  dis- 
tinct from  the  bill  of  lading,  which  lat- 
ter contained  the  exception  of  "  dangers 
of  the  railroad,  *fire,  leakage  and  all 
unavoidable  accidents.''    These  excep- 
tions were  held  to  be  in  no  wise  incon- 
sistent with  the  covenant  as  to  the  time 
of  delivery,  and  to  except  only  damage 
to  the  goods  by  unavoidable  accident, 
and  not  the  loss  to  the  owner  occasioned 
by  the  delay  in  the  transportation.    But 
if  the  carrier  contracts  to  deliver  within 
a  certain  time,  he  is  still  excused  from 
delivering  at  all  if  the  goods  are  de- 
stroyed by  the  act  of  God  or  of  the 
public  enemy  without  negligence  on 
his  part.    Gage  v.  Tirrell,  9  Allen,  299 ; 
ante,  §  173.    Should  not  the  same  cause 
i7 


whieh,  if  it  had  destroyed  the  goods  in 
toto,  would  have  excused  him  altogether 
from  their  delivery,  excuse  a  delay  of 
delivery  beyond  the  time  fixed  by  the 
contract.'  And  if  the  same  by  contract 
in  which  he  agrees  to  carry  within  n. 
certain  time,  certain  dangers  are  ex-* 
cepted  from  a  loss  by  which  he  would 
be  excused  altogether,  ought  not  a  pre- 
vention by  the  same  dangers  to  excuse 
a  later  delivery  than  he  has  undertaken 
to  make,  unless  his  contract  can  be 
construed  as  an  insurance  that  they 
will  be  delivered  within  the  specified 
time,  unless  lost  by  the  act  of  God,  or 
the  public  enemy,  or  the  excepted  dan- 
gers in  the  bill  of  lading?  The  general 
rule  undoubtedly  is,  that  a  party  who 
contracts  to  do  a  certain  thing  will  not 
be  excused  from  its  performance  even 
by  the  act  of  God.  As  where  a  party 
contracted  to  build  a  house  by  a  certain 
time,  and  when  he  had  nearly  com- 
pleted it,  it  was  destroyed  by  lightning. 
School  District  v.  Dauchy,  25  Conn. 
530.  And  where  the  vendor  contracted 
to  deliver  the  thing  sold  by  a  certain 
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§  320.     Care  to  be  taken  of  the  goods  in  the  course  of 
THE  transportation.     If,  during  the  transportation  of  the 


time,  he  was  held  not  to  he  excused  by 
lowness  of  the  water  in  the  river,  which 
made  performance  by  the  time  impos- 
sible. Bryan  v.  Spurgin,  5  Sneed,  681. 
But  there  are  exceptions  to  the  rule,  as 
where,  from  the  nature  of  the  contract, 
the  law  will  presume  the  possibility  of 
a  prevention  by  the  act  of  God,  as  a 
condition  in  the  contemplation  of  the 
parties  at  the  time  of  the  contract,  as 
in  the  case  of  a  stipulation  for  personal 
service,  or  for  the  performance  of  an 
act  which  the  promisor  alone  can  per- 
form. Boast  V.  Firth,  L.  R.  4,  C.  P.  i ; 
Knight  V.  Bean,  22  Me.  531 ;  Lakeman 
V.  Pollard,  43  id.  463 ;  Fuller  v.  Brown, 
II  Mete.  440;  Ryan  f.  Dayton,  25  Conn. 
188.  If  therefore  the  carriage  depended 
upon  the  personal  service  of  the  carrier, 
it  would  seem  that  he  would  be  excused 
for  not  delivering  within  the  stipulated 
time,  if  prevented  by  illness,  death  or 
any  other  act  of  God,  unless  his  con- 
'  tract  can  be  construed  as  an  insurance 
of  the  delivery  at  the  specified  time. 
Besides,  the  case  of  the  common  car- 
rier stands  on  peculiar  grounds.  He  is 
excused  from  his  contract  to  carry  the 
goods  safely  by  the  act  of  God,  or  the 
public  enemy,  unless  he  waives  the 
benefit  of  these  exceptions  by  his  con- 
tract, which  we  have  seen  he  may  do. 
His  contract  does  not  by  law  bind  him 
to  carry  and  deliver  the  goods  at  all 
events,  and  it  would  seem  to  admit  of 
some  question  whether,  upon  principle, 
the  same  causes  which  will  excuse  him 
altogether  from  the  delivery  would  not 
afford  a  valid  excuse  for  delay  beyond 
the  time  fixed  by  his  contract.  The 
contract  to  deliver  within  a  certain  time 
certainly  cannot  be  more  obligatory 
than  the  contract  to  convey  safely.  But 
where  it  appears  from  the  contract  that 


it  was  the  intention  of  the  parties,  that 
the  carrier  should  be  bound  to  deliver 
at  all  events  within  the  specified  time, 
or,  in  other  words,  that  he  has  for  a 
consideration  insured  such  delivery,  as 
would  seem  to  have  been  the  under- 
standing in  this  case,  he  should  un- 
doubtedly be  held  to  the  contract  as  so 
intended. 

It  appeared  also  in  the  case  that 
there  was  another  possible  route,  and 
the  canal  could,  no  doubt,  have  been 
sooner  repaired.  So  the  carriage  of  the 
goods  within  the  time  was  not  made 
impossible  by  inevitable  accident  or 
the  act  of  God.  Beebe  v.  Johnson,  19 
Wend.  500.  Another  important  feature 
of  the  case  was  that  the  parties  had 
agreed  upon  the  amount  of  damages 
in  case  of  failure  to  comply,  which 
showed  clearly  that  the  carrier  was  to 
take  the  risk,  for  an  increased  compen- 
sation, perhaps,  of  all  accidents  which 
might  delay  the  carriage.  He  insured 
or  warranted  the  delivery  by  a  given 
time,  which,  as  it  seems,  was  a  matter 
of  great  importance,  under  the  circum- 
stances, to  the  owner  of  the  goods. 
And  such  should,  no  doubt,  be  the 
construction  generally  of  contracts  to 
carry  within  a  given  time ;  but  perhaps 
not  necessarily  always  so.  Leavitt,  J, 
in  Broadwell  v.  Butler,  6  McLean,  296, 
seems  to  have  thought,  without,  per- 
haps, an  investigation  of  the  subject  or 
a  reference  to  the  case,  that  the  act  of 
God  or  the  public  enemy,  or  any  of  the 
dangers  excepted  in  the  bill  of  lading, 
would  excuse  a  delay  beyond  the  time, 
even  where  there  was  a  stipulation  that 
the  goods  should  be  delivered  by  a 
given  time.  It  was  not  a  question  in 
the  case,  however,  and  cannot  be  reUed 
upon  as  a  decision. 
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goods,  any  accident  should  happen  to  them  from  which  damage 
is  likely  to  ensue  to  the  goods,  it  is  the  duty  of  the  carrier  to 
give  to  them  all  the  reasonable  care  and  attention  which  will 
prevent  further  damage  and  secure  their  preservation.  Where 
coffee  in  barrels  and  boxes  was  being  carried  on  the  Mississippi 
river,  in  a  barge,  from  New  Orleans  to  St.  Louis,  and  became 
wet  from  an  accident  to  the  barge,  it  was  held  to  have  been  the 
duty  of  the  carrier  to  open  the  boxes  and  barrels,  if  necessary, 
and  dry  the  coffee,  in  order,  as  far  as  possible,  to  preserve  it 
from  further  damage  by  being  kept  in  its  wet  state  for  the  rest 
of  the  trip.*  Where  packages  of  furs  were  being  carried  by 
steamboat  from  Cincinnati  to  Pittsburg,  and  by  an  accident  to 
the  boat  they  became  wet,  it  was  held  to  have  been  the  duty  of 
the  carrier  to  unpack  and  dry  them  while  on  the  voyage,  and 
for  not  having  done  so,  he  was  held  liable.''  Where  dressed 
poultry,  packed  with  ice  in  boxes,  was  delivered  upon  the  steam- 
boat of  the  carrier,  which  was  delayed  by  a  fog,  and  during  the 
delay,  the  ice  melted  and  the  poultr}-  was  spoiled  by  the  heat, 
the  carrier  was  held  liable,  it  being  shown  that  his  agent  was  in- 
formed of  the  nature  of  the  freight,  and  knew  that,  under  the 
circumstances,  if  not  attended  to,  it  would  spoil;  and  it  not  being 
shown  that  any  care  or  attention  was  bestowed  upon  it.'  So, 
where  the  carrier  received  a  cask  of  brandy  to  carry,  which 
leaked  in  the  course  of  the  journey,  and  when  his  attention  was 
called  to  it,  he  took  no  steps  to  prevent  the  leakage,  and  a  pon- 
siderable  quantity  was  thereby  lost,  he  was  held  liable  on  the 
ground  that  the  loss  had  accrued  from  gross  negligence.* 

§  321.  When  beans  loaded  upon  a  vessel  became  wet  by  the 
leaking  of  the  vessel,  caused  by  a  collision  which  compelled  the 
vessel  to  put  back  to  port  and  lie  there  for  some  time  for  re- 
pairs, it  was  held  to  have  been  the  duty  of  the  master  to  unload 
the  beans  while  in  port,  and  dry  them;  and  having  proceeded 
on  his  voyage  without  having  done  so,  and  the  beans  having  be- 
come greatly  damaged  by  being  permitted  to  continue  wet  for 
so  long  a  time,  he  was  held  liable  for  the  damage.'  Where  the 
bill  of  lading  contained  a  stipulation  that  casks  in  which  oil  was 

'  Bird  V.  Cromwell,  i  Mo.  58.  ■*  Beck  v.  Evans,  16  East,  244. 

^  Choteaux  v.  Leech,  18  Penn  St.  224.        *  Notara  v.  Henderson,  L.  R.  s,  Q.  B. 

'Peck  V.  Weeks,  34  Conn.  145.  346;  S.  C (Exch.  Ch.) L. R. 7  Q.  B.  225. 
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contained  should  be  wetted  twice  a  week  to  prevent  leakage, 
the  carrier  was  held  liable  for  loss  by  leakage,  because  this  was 
not  done,  although  leakage  was  one  of  the  excepted  causes  of 
loss  contained  in  his  contract ;  and  without  such  stipulation,  if 
the  loss  had  occurred  from  the  want  of  reasonable  care  in  pre- 
venting such  leakage,  he  would  have  been  liable.* 

§  322.     Care  to  be  taken  of  live  stock.    So  it  is  the  duty 
of  the  carrier  of  live  stock  in  the  absence  of  special  contract  and 
when  they  are  not  accompanied  by  their  owner  or  some  agent  of 
his  whose  duty  it  becomes  to  provide  for  them,  to  give  them  that 
attention  which  they  require  as  living  animals,  and  he  cannot  treat 
them  as  inanimate  freight.     They  absolutely  require  ventilation 
and  to  be  fed  and  watered ;  and  if  the  carrier  has  not  provided 
otherwise  by  contract  with  the  owner  when  he  accepts  them  for 
transportation,  it  becomes  as  obligatory  upon  him  to  care  and 
provide  for  them  in  these  respects  as  their  necessities  may  re- 
quire, as  to  provide  for  them  safe  vehicles  of  transportation.    If, 
for  instance,  a  railroad  company  accept  hogs  for  transportation, 
which,  from  the  crowded  manner  in  which  they  are  necessarily 
carried  upon  its  cars,  are  liable  to  die  from  overheating,  it  is  the 
duty  of  the  agents  of  the  road  to  apply  water  to  them  externally 
when  this  is  found  necessary  to  prevent  such  overheating,  and 
if  they  fail  to  do  so,  the  company  will  be  liable.^    And  there  can 
be  no  doubt  that  if  the  carrier  entrusted  with  a  living  animal  of 
any  description  for  transportation  should  suffer  it  to  die  from 
starvation  or  thirst,  or  for  the  want  of  ordinary  care  and  atten- 
tion in  any  respect  which  it  required,  he  would  be  liable,  unless 
he  should  be  relieved  from  the  duty  by  contract  with  his  em- 
ployer.* 

§  323-  Safe  custody  of  the  property  entrusted  to  him  is  as 
much  the  duty  of  the  carrier  as  its  conveyance  and  delivery. 
His  contract  is  to  deliver  in  good  order,  and  if  the  vessel  upon 
which  the  goods  are  being  carried  is  stranded,  or  if  there  be  an 
interruption  of  any  kind,  so  that  he  cannot  proceed  with  his 
journey,  whether  it  be  by  land  or  by  sea,  he  is  bound  to  use  all 

'  Hunnewell  v.  Taber,  2  Sprague,  i.  Hamilton,  76  id.  393. 

2  Illinois  Cent.  R.  R.  v.  Adams,  42  »  South  etc.  R.  R.  v.  Henlein,  52  Ala. 

111.  474;  T.  W.  &  W.  R.  R.  V.  Thomp.  606. 
son,  71  id.  434;  T.  W.  &  W.  R.  R.  v. 
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the  means  at  his  command,  and  all  possible  diligence  for  their 
preservation,'  and  if  they  become  injured,  for  the  want  of  such 
efforts  to  preserve  them,  the  loss  will  be  attributed  to  his  negli- 
gence, and  not  to  the  immediate  or  proximate  cause  of  the  loss 
or  injury.  And  when  the  vessel  upon  which  the  goods  are  being 
carried  is  disabled,  and  the  goods  are  of  too  perishable  a  nature 
to  await  her  repair,  it  is  the  duty  of  the  master  to  procure 
another  vessel  if  it  can  be  done,  and  transport  them  at  once  to 
destination;  and  in  that  event,  he  will  be  entitled  to  charge  the 
goods  with  the  increased  expense  of  their  preservation.^ 

§324.  In  short,  the  conclusion  to  be  drawn  from  all  the  cases 
upon  this  subject  is,  that  whenever  the  situation  or  condition  of 
the  goods,  from  accident  or  from  any  cause,  becomes  such  as  to 
require  especial  care  or  attention,  the  carrier  must  put  himself 
in  the  place  of  their  owner,  and  do  for  them  all  that  might  reason- 
ably be  expected  of  a  prudent  and  careful  person,  and  if  neces- 
sary, it  would  be  his  duty  to  incur  any  expense  in  their  preser- 
vation which  their  value  would  justify,  and  which  their  condi- 
tion might  make  necessary.  His  contract  and  his  obligation  is 
not  only  to  carry  the  goods,  but  to  carry  them  safely ;  and  when 
they  become  exposed  to  the  danger  of  deterioration  or  destruc- 
tion from  their  own  inherent  infirmitj'' or  from  any  cause  for 
which  the  carrier  is  not  accountable,  the  law  makes  it  his  duty 
to  employ  at  least  a  reasonable  degree  of  skill  and  diligence  to 
preserve  them,  and  if  he  fail  to  do  so,  it  will  be  accounted  negli- 
gence, and  he  will  be  liable  for  the  loss,  though  the  actual  prox- 
imate cause  of  it  may  be  one  for  which,  but  for  his  negligence, 
he  would  be  in  no  wise  responsible. 

§325.  But  the  carrier  is  not  bound  to  suspend  his 
JOURNEY  TO  PRESERVE  THE  GOODS.  The  Carrier  is  not,  how- 
ever, compelled  to  suspend  or  delay  his  voyage  in  order  to 
bestow  such  needed  care  upon  the  goods.  Where  wheat  was 
being  conveyed  upon  the  river  in  a  barge,  towed  by  a  steam- 
boat, and  the  carrier  was  overtaken  by  a  storm,  which  caused 
the  waves  to  break  over  the  barge  and  wet  the  wheat,  whereby 
it  became  damaged,  one  of  the  grounds  upon  which  it  was 
claimed  that  the  carrier  was  liable  was,  that,  after  the  wheat 

'  Ante,  §§  5,  181,  201.         '  Propeller  Niagara  -v.  Cordes,   21  How.  7. 
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had  become  wet,  he  did  not  stop  his  boat  and  unload  and  dry  it. 
But  it  was  held  that,  however  the  rule  in  such  a  case  might  be 
in  regard  to  vessels  at  sea,  and  where  the  whole  cargo  might 
belong  to  the  same  owner,  it  could  not  be  tolerated  in  the  navi- 
gation of  our  rivers,  by  steamboats  carrying  the  goods  of  many 
owners  in  every  cargo,  that  the  carrier  should  be  required  to 
suspend  the  voyage  whenever  a  portion  of  the  goods  being  car- 
ried had  met  with  an  accident,  which  could  not  be  repaired,  or 
the  effects  of  which  could  not  be  prevented,  without  such  delay. 
And  as  the  wheat  in  this  case  could  not  have  been  dried  without 
imloading  the  barge,  which  would  have  required  considerable 
delay,  the  carrier  was  excused.^ 

§  326.  The  same  rule  has  been  applied  to  sea-going  vessels. 
It  was  held  that,  if  goods  needed  drying  or  exposure  to  the  air 
while  the  ship  was  lying  in  port,  or  if  such  attention  as  they 
might  need  would  have  required  only  a  short  delay  in  the  de- 
parture of  the  ship,  from  which  no  serious  injury  could  have 
resulted,  it  was  the  duty  of  the  master  to  incur  the  delay;  but 
that  if  an  accident  happened  to  the  ship  whilst  upon  her  voyage, 
it  was  not  the  duty  of  the  master  to  seek  a  port,  or  to  suspend 
his  voyage  in  order  to  give  such  attention  to  the  goods.  But 
the  carrier  was  held  liable,  because,  being  in  port,  and  awaiting 
repairs,  he  failed  to  dry  the  goods,  although  it  might  have  re- 
quired their  being  unloaded  from  the  ship.* 

§327.  Preference  may  be  given  to  perishable  goods 
ALREADY  RECEIVED.  As  between  different  shippers,  the  carrier, 
as  we  have  seen,  cannot  give  preferences  or  show  favors  in  the 
order  in  which  the  goods  accepted  by  him  shall  be  carried.  But 
it  has  been  held  that  if  he  has  accepted  more  freight  than  he  can 
immediately  forward  with  the  means  of  transportation  at  his' 
command,  and  that  therefore  a  portion  of  it  must  be  delayed, 
and  it  consist  of  two  kinds,  one  perishable  and  the  other  not,  he 
should  give  the  preference  to  that  which  is  perishable.  Such 
goods  are  said  to  require  more  care  and  attention  than  those 
which  are  not  perishable,  and  if  either  must  be  delayed,  it  should 
be  those  of  the  latter  description.     The  carrier  has  therefore 

1  Steamboat  Lynx  v.  King,  12  Mo.  272.       «  Notara  v.  Henderson,  supra. 
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been  held  excusable  for  making  the  discrimination^  and  liable  for 
the  consequent  damages  when  the  safety  of  the  goods  of  a  per- 
ishable nature  required  it.'  And  in  The  Michigan  Central  Rail- 
road V.  Burrows,'  it  was  held  that  the  giving  the  preference  to 
goods  for  the  relief  of  the  sufferers  by  the  great  Chicago  fire, 
was  not  such  a  discrimination  against  the  shippers  of  other 
freight  as  to  make  the  carrier  liable  for  negligence  in  not  for- 
warding freight  in  the  order  in  which  it  was  received.  All  gene- 
ral rules,  it  was  said,  must  yield  to  a  great  public  necessity. 

§  328.  Time  within  which  the  goods  must  be  carried. 
As  to  the  time  within  which  the  carrier  is  bound  to  complete  the 
transportation  of  the  goods,  the  rule  cannot  be  more  satisfacto- 
,  rily  ,laid  down,  than  that  it  must  be  done  with  aU  convenient  des- 
patch, with  such  suitable  and  sufficient  means  as  he  is  required 
to  provide  for  his  business,  which  is  commonly  defined  as  a 
reasonable  time.  This  duty  to  deliver  within  a  reasonable  time 
is  one  engrafted  by  the  law  upon  the  principal  contract,  which 
is  to  carry  safely.  But  as  to  this  implied  contract  or  duty,  his 
responsibility  is  only  that  of  an  ordinary  bailee  for  hire,  and  if 
he  fail  in  the  performance  of  it,  he  becomes  liable  for  only  such 
damages  as  the  bailor  may  have  suffered  by  his  negligence. 
Although  he  may  have  delayed  the  carriage  for  an  unreasona- 
ble length  of  time,  the  bailor  is  still  bound  to  receive  the  goods, 
when  tendered,  where  the  delivery  is  required  to  be  made,  and 
cannot  refuse  them  and  hold  the  carrier  liable  for  their  value. 
And  though  the  carrier  may  delay  ever  so  long,  the  owner  cannot 
charge  him  with  a  conversion,  or  for  value  of  the  goods,  if  they 
are  safely  kept,  unless  they  have  been  demanded  of  the  carrier 
and  their  delivery  refused.  But  if  by  the  unreasonable  delay, 
they  have  deteriorated  or  their  market  value  has  fallen,  he  may 
hold  him  liable  for  the  damages.''  And  in  an  action  to  recover 
such  damages,  he  may  recover  for  any  reasonable  expense  to 
which  he  has  been  put  by  the  delay.' 

'Peetw.  Railroad,  20  Wis.  594;  Great  <Scovill    w.    Griffith,    2   Ker.    509; 

Western  R.  R.  v.  Burns,  60  111.  284.  Davis  v.  Garrett,  6  Bing.  716;  Ellis  v. 

^^Tierney  v.  Railroad,  10  Hun,  569;  Turner,  8  T.  R.  531;  Story  on.  Bail, 

Ma:  shall   v.  Railroad,   45   Barb.   502;  §509;  Hackett  v.  Railroad,  35  N.  H. 

Michigan  Cent  R,  R,  v.  Burrows,  33  390;  Hawkins  v.  Hoffman,  6  Hill,  586, 
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§  329.  What  is  a  reasonable  time  must  be  determined  by  the 
length  of  the  journey,  the  mode  of  conveyance,  the  weather,  the 
state  of  the  roads,  the  season  of  the  year,  the  amount  of  business, 
if  from  any  cause  there  should  be  an  unusual  temporary  influx 
of  freight,  and  any  other  circumstance  which  may  properly  ba 
taken  into  consideration  by  a  jury  in  finding  whether  the  carrier 
has  been  guilty  of  unnecessary  and  improper  delay;  for  the 
question  must  always  be  one  of  fact.  What  might  have  been 
considered  extraordinary  expedition  in  the  carriage  between  two 
places  at  one  time  might,  by  a  change  in  the  mode  of  convey- 
ance, be  regarded  at  another  time  inexcusable  delay.  The  same 
distancej  by  one  mode  of  carriage,  may,  in  one  case,  be  traversed 
in  an  hour,  which  would  require  a  daj'^  by  another.  The  same 
route  may  be  liable  to  hourly  obstructions  and  delays  at  one  sea- 
son, which  would  not  be  encountered  at  another.  And  at  sea, 
the  vessel  may  be  delayed  by  adverse  winds  and  tempests,  upon 
one  voyage,  which  she  might  not  meet  with  upon  the  next.  Dif- 
ferent carriers  upon  the  same  route  and  between  the  same  places 
may,  according  to  their  professions  and  course  of  business,  be 
required  to  carry  at  different  rates  of  speed  and  in  different  times; 
and  even  the  same  carrier,  upon  the  same  route  and  for  the  same 
distances,  may  undertake,  according  to  his  different  modes  of 
conveyance,  to  transport  the  goods  within  different  periods  of 
time.  All  such  circumstances  and  accidents  are  to  be  taken  into 
consideration,  in  deciding  upon  the  question  whether  the  carrier 
has  been  guilty  of  an  unreasonable  delay,  and  each  case  must  be 
determined  by  its  own  facts.' 

§  33a     How  FAR  RESPONSIBLE  FOR  UNAVOIDABLE  DELAY.    But 

the  reasons  upon  which  the  extraordinary  responsibility  of  the 
common  carrier  for  the  safety  of  the  goods  is  founded  do  not 

Bodley  v.  Reynolds,  8  Q.  B,  779;  Beck-  Hand  t^.Baynes,  4  Whart  204  j  Wibert 

■with  7).  Frisbie,  32  Vt.  559.  v.   Railroad,    2    Ker.   245;    Scovill  i'. 
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V.  Wells,  n  Wis.  407;  Boner  v.  Steam-  635;  Raphael  v.  Pickford,  5  Man.  &  G. 

boat  Co.  1  Jones  (N.  C),  2n ;  Parsons  551 ;  Hales  v.  The  Railway,  4  Best  & 

V.  Hardy,  14  Wend.  215;  Bennett  v.  Smith,  66;  Briddon  ».  The  Railway,  zS 
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require  that  the  same  responsibility  should  be  extended  to  the 
time  occupied  in  their  transportation.  The  danger  of  loss  by 
robbery  or  embezzlement,  or  theft  by  collusion  and  fraud  on  his 
part,  has  no  application  when  the  mere  time  of  the  carriage  is 
concerned.  "  His  first  duty,"  it  is  said,  "  is  to  carry  the  goods 
safely,  and  the  second,  to  deliver  them;  and  it  would  be  very 
hard  to  oblige  a  carrier,  in  case  of  any  obstruction,  to  risk  the 
safety  of  the  goods  in  order  to  prevent  delay.  His  duty  is  to  de- 
liver the  goods  within  a  reasonable  time,  which  is  a  term  implied 
by  the  law  in  the  contract  to  deliver;  as  Tindal,  C.  J.,  puts  it, 
when  he  says, '  the  duty  to  deliver  within  a  reasonable  time  being 
merely  a  term  engrafted  by  legal  implication  upon  the  promise 
or  duty  to  deliver  generally.'  " '  In  this  respect,  therefore,  the 
common  carrier  stands  upon  the  same  ground  with  other  bailees, 
and  may  excuse  delay  in  the  delivery  of  the  goods  by  ac- 
cident or  misfortune,  although  not  inevitable  or  produced  by  the 
act  of  God.  All  that  can  be  required  of  him  in  such  an  emer- 
gency is,  that  he  shall  exercise  due  care  and  diligence  to  guard 
against  the  delay,  and  that  if  it  occur  without  his  fault  or  neg- 
ligence, he  shall  omit  no  reasonable  efforts  to  secure  the  safety 
of  the  goods. 

§331.  Accordingly,  it  has  been  held  that  when  the  carrier's 
canal  boat  was  run  into  by  a  scow,  which  made  it  necessary  for 
him  to  stop  for  repairs,  the  delay  thereby  occasioned  was  excusa- 
ble;' or  when  he  was  delayed  by  deep  snow,  which  made  the 
road  temporarily  impassable;"  or  the  washing  away  of  a  bridge 
over  a  stream  which  it  was  necessary  for  the  carrier  to  cross,  by 
a  freshet;*  or  a  low  stage  of  water  in  a  navigable  river,  which 
rendered  it  impossible  for  the  carrier  to  proceed  to  the  port  of 
delivery;'  or  the  freezing  of  a  canal  or  river  upon  which  the 
carrier  is  to  transport  the  goods;'  or  a  collision  caused  by  the 
negligence  of  another  railroad  company.'  So  a  railroad  company 
will  be  excusable  for  delay  in  the  delivery  of  goods  when,  hav- 

'  Taylor  v.  Railway  Co.  L.  R.  i  C.  46  Miss.  458. 

P.  385.  ■  '  Bennett  v.  Byram,  38  Miss.  17;  Sil- 

'  Parsons  v.  Hardy,  14  Wend.  215.  ver  v.  Hale,  2  St.  Louis  Ct.  of  App.  557. 
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ing  running  powers  upon  another  road,  it  is  obstructed  by  the 
negligence  of  the  latter;'  or  where,  its  road  being  in  good 
order  and  well  equipped,  it  ran  as  many  trains  as  could  be 
i-un  with  safety,  and  the  delay  was  caused  by  an  unusual 
quantity  of  freight  being  delivered  to  it,  which  was  being  for- 
warded without  preference, in  the  order  of  its  receipt;^  or  where 
a  part  of  a  railroad  company's  track  running  into  a  city,  which 
was  the  destination  of  the  goods,  had  been  destroyed  by  a  fire, 
which  also  destroyed  a  large  portion  of  the  city  itself,  and  caused 
an  unprecedented  press  of  business.^ 

§332.  So  where  the  carrier's  line  was  to  Philadelphia  by 
rail,  and  thence  to  Boston  by  water,  and,  having  carried  the 
goods  to  the  former  place,  but  owing  to  obstructions  in  the  I'iver 
from  ice,  it  could  not  forward  them  for  the  time  being  by  its 
own  line,  it  was  held,  that  it  was  not  required  by  its  duty  as  car- 
rier to  send  them  on  to  destination  by  railroad,  though  that 
might  have  been  done,  especially  as  sending  them  in  that  way 
would  have  been  very  expensive.  It  was,  therefore,  held  justi- 
fied in  detaining  the  goods  until  the  obstruction  should  be 
removed.  A  carrier,  it  was  said,  is  not  bound  to  use  any  extra- 
ordinary exertions,  nor  to  incur  heavy  expense,  in  order  to 
hasten  the  carriage  of  the  goods.  All  that  can  be  required  in 
that  regard  is  reasonable  diligence.^  And  where  a  vessel  lying 
in  port  had  taken  on  freight  for  another  port,  the  usual  route  to 
which  was  through  Long  Island  Sovmd,  but  the  passage  in  that 
direction  being  obstructed  by  ice,  the  master  took  the  open-sea 
route,  and,  encountering  a  storm,  the  goods  were  lost,  it  was 
held  that  he  should  have  delayed  his  voyage  until  the  obstruc- 
tion was  removed,  the  delay  which  would  thereby  have  been 
occasioned  having  been  a  matter  of  mere  secondary  considera- 
tion to  that  of  the  safetjr  of  the  goods ;  and  the  owners  of  the 
vessel  were  held  liable  for  the  value  of  the  goods,  because  he 
had  ventured  to  make  the  voyage  by  the  more  dangerous  route, 
instead  of  delaying  it  until  the  customary  and  safer  route  be- 
came practicable.     But,  it  was  said,  that  if  he  had  encountered 

'  Livingston  v.  Railroad,  5  Hun,  562;  «  Mich.  Cent.  R.  R.  v.  Burrows,  33 

Taylor  v.  Railway  Co.  L.  R.  1  C.  P.  Mich.  6. 

385-  <  Empire  Trans.  Co.  v.  Wallace,  68 

»  Wibert  v.  Railroad,  2  Ker.  345.  Penn.  St.  303. 
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the  difficulty  while  in  transitu,  then  a  necessity  would  have  been 
put  upon  him  of  exercising  a  sound  discretion,  and  of  adopting 
the  course  which  prudence  would  have  suggested.-'  So  an  em- 
bargo operates  as  a  temporary  restraint,  which  only  suspends 
the  time  of  the  performance  of  the  contract  of  affreightment, 
and  obliges  the  carrier  to  delay  his  voyage  until  its  removal.^ 

§  333.  Such  occurrences  may  not  only  be  relied  upon  by  the 
carrier  as  an  adequate  defense  against  the  charge  of  unreason- 
able delay,  but  they  may  make  delay  on  his  part  a  positive  duty. 
For  if,  in  an  attempt  to  hasten  the  cai-riage  of  the  goods,  he 
should  expose  them  to  danger,  which  by  a  temporary  delay 
might  have  been,  avoided,  and  they  should  thereby  be  lost,  he 
would  be  justly  chargeable  with  negligence.  In  an  emergency 
of  this  kind,  it  is  therefore  incumbent  upon  him  to  exercise  dis- 
cretion. A  reasonable  degree  of  foresight  is  required  of  him  in 
anticipating  the  difficulty,  and  skill  and  prudence  in  avoiding  it 
when  it  is  possible  to  do  so;  but  when  it  has  become  unavoid- 
able, the  duty  is  no  less  urg-ent  to  suspend  his  journey  until  the 
danger  has  passed.  While  it  is  his  duty  to  convey  the  goods  by 
the  ordinary  route  and  without  unnecessary  delay,  both  these 
duties  may  be  obviated  by  the  circumstances,  and  where  either 
delay  or  deviation  is  necessary  for  the  safety  of  the  goods,  it  will 
be  held  to  have  been  a  part  of  the  primary  duty  of  the  carrier.* 

§  334.  But  while  circumstances  which  can  be  referred  neither 
to  the  act  of  God  nor  of  the  public  enemy,  even  though  they 
may  be  produced  by  the  negligence  or  the  fault  of  third  persons, 
may  excuse  delay  in  the  carriage  of  the  goods,  no  such  excuse 
will  avail  the  carrier,  if  the  delay  has  been  occasioned  by  the 
agency  of  himself  or  his  servants.  Where  a  railroad  company 
was  sued  for  delay  in  the  carriage  of  goods,  the  defense  set  up 
was  the  refusal  of  a  large  number  of  the  defendant's  engineers 
to  work,  on  account  of  their  dissatisfaction  with  a  new  regula- 
tion of  the  company.*  " The  position,"  said  the  court,  "that  the 
defendants  are  not  responsible,  because  the  misconduct  of  their 
servants  was  willful  and  not  negligent,  cannot  be  sustained.    The 

'  Crosby -u.  Fitch,  12  Conn.  410.  'Crosby  v.  Fitch,  supra;   Davis  v. 

«  Hadley  v.  Clarke,  8  T.  R.  259;  Mc-  Garrett,  6  Bing.  716. 

Bride  v.  Ins.  Co.  5  Johns.  299;  Palmer  *  Blackstock  v.  R.  R.,  20  N.  Y.,  48. 
V.  Lorillard,  i6  id.  348. 
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action  is  not  brought  on  account  of  any  injury  done  to  the  prop- 
erty by  the  engineers,  but  for  an  alleged  nonperformance  of  a 
duty  which  the  defendants  owed  to  the  owner  of  the  property. 
If  their  inabiUty  to  perform  was  occasioned  by  the  default  of 
persons  for  whose  conduct  they  are  responsible,  they  must  an- 
swer for  the  consequences  without  regard  to  the  motives  of  those 
persons.  In  the  common  case  of  a  contract  for  services,  as  for 
building  a  house,  which  the  builder  had  been  unable  to  perform, 
because  his  workmen  had  abandoned  his  service,  proof  that  their 
conduct  was  willful  and  every  way  unjustifiable  would  not  give 
the  party  injured  an  action  against  them,  nor  would  it  excuse 
the  party  who  had  made  the  contract.  A  similar  point  was 
taken  in  Weed  v.  The  Panama  Railroad  Company,'  where  the 
misconduct  of  the  defendants'  servants  in  detaining  a  train  of 
cars  was  active,  but  it  was  held  not  to  furnish  any  answer  for 
the  detention.  *  *  *  In  the  present  case,  the  excuse  arises 
wholly  out  of  the  misconduct  of  the  defendants'  servants,  who 
wrongfully  refused  to  perform  their  duty,  and  thus  deprived  the 
defendants,  for  the  time,  of  the  ability  to  send  forward  the  prop- 
erty; and  the  question  is,  whether  the  defendants'  case  can  be 
separated  from  that  of  the  engineers,  so  that  it  can  be  held  that 
though  the  latter  were  culpable,  their  employers,  the  defendants, 
were  without  fault  and  consequently  not  responsible  to  the 
plaintiff.  *  *  ■"'  The  maxim  in  such  cases  is  respondeat  su- 
perior." ^ 

§  335-  Obstructions  and  accidents,  however,  which  will  excuse 
delay  in  the  carriage  of  the  goods,  do  not  put  an  end  to  the  con- 
tract to  carry.  The  utmost  indulgence  the  carrier  can  claim  from 
them  is  delay  beyond  what  would  otherwise  have  been  a  reason- 
able time  for  their  carriage  and  delivery  to  the  consignee.  As 
soon  as  the  impediment  to  their  transportation  is  removed,  he  must 
proceed  with  them,  and  complete  the  performance  of  his  contract 
without  further  delay.  In  the  mean  time,  he  must  exercise  care 
and  diligence  in  taking  care  of  the  goods,  and  may,  if  it  should 
be  necessary  for  their  preservation,  unload  and  store  them.' 

'  17  N.  Y.  362.  road,  20  N.  Y.  48;  Read  v.  Railroad, 

2  Story  on  Agency,  §  308 ;  Denny  v.  60  Mo.  199. 

The  Manhattan  Co.  2  Denio,  115;  S. C.  'Bowman  v.  Teall,  23  Wend.  306; 

in  error,  5  id.  639;  Blackstock  v.  Rail-  Vicksburg  etc.  R.  R.  v.  Ragsdale,  46 
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§  336.  A  remarkable  instance  of  the  application  of  this  law  to 
the  case  of  the  carrier  is  furnished  by  the  case  of  Hadley  v. 
Clarke.'  A  vessel  had  taken  a  cargo  on  board,  under  a  contract 
to  deliver  at  a  foreign  port.  Before  she  sailed  for  the  port  of  des- 
tination, an  embargo  was  laid  upon  all  ships  bound  to  that  port, 
in  consequence  of  which,  she  was  obliged  to  suspend  her  voyage. 
She  retained  the  cargo  on  board  for  two  years,  and  the  embargo 
not  having  been  taken  off,  she  then  unloaded  it.  Two  months 
afterwards,  the  embargo  was  removed,  and  the  owner  of  the 
cargo  sued  the  carrier  for  a  breach  of  contract  in  not  carrying 
the  goods.  The  court  of  King's  Bench,  at  the  head  of  which 
was  Lord  Kenyon,  held  that  both  parties  were  innocent,  and 
that  whatever  their  decision  might  be,  one  of  them  must  suffer ; 
and  that  neither  being  in  fault,  the  case  must  be  determined  up- 
on strict  principles  of  law.  The  embargo,  it  was  admitted,  was 
a  legal  interruption  of  the  voyage,  but  it  was  held  that  it  was 
only  a  suspension  of  the  contract,  and  that  when  that  suspension 
ceased,  the  liability  to  perform  was  revived,  and  that  the  defend- 
ant, having  engaged  to  convey,  the  dangers  of  the  seas  only  ex- 
cepted, he  could  set  up  no  other  excuse. 

§337.  Power  of  the  owner  of  the  goods  to  change 
THEIR  destination.  So  long  as  the  goods  remain  the  property 
of  the  bailor,  he  may  countermand  any  directions  he  may  have 
given  as  to  their  consignment,  and  may  at  any  time  during  the 
transit  require  of  the  carrier  their  redelivery  to  himself;  and  if 
such  redelivery  can  be  made  without  too  much  inconvenience  or 
expense  to  the  carrier,  he  will  be  bound  to  make  it.  "  A  carrier 
is  employed  as  bailee  of  a  person's  goods  for  the  purpose  of  obey- 
ing his  directions  respecting  them,  and  the  owner  is  entitled  to  re- 
ceive them  back  at  any  period  of  the  journey  when  they  can  be 
got  at.  To  say  that  a  carrier  is  bound  to  deliver  goods  according 
to  the  owner's  first  directions,  is  a  proposition  wholly  unsup- 
ported, either  by  law  or  common  sense.  I  can  well  understand 
the  case  of  goods  being  placed  in  such  a  position  that  they  can- 
not easily  be  got  at,  though  it  is  usually  otherwise."  *    But  if  the 

Miss.  458;  Bennett  v.  Bjram,  38  id.  17;        2  Pej.  Martin,  B.,  in  Scothorn  v.  Rail- 
Lowe  V.  Moss,  12  111.  477;  Evans  v.  way  Co.  8  Exch.  341;  Mich.  etc.  R.  R. 
Hutton,  5  Scott  N.  R.  670.  v.  Day,  20  111.  375. 
'  8  T.  R.  259. 
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goods  are  demanded  by  the  owner  during  the  transit,  when  the 
carrier  is  willing  and  able  to  fulfill  the  contract  on  his  part,  the 
latter  will  be  entitled  to  his  full  freight,  for  the  whole  distance  to 
the  destination  to  which  they  were  originally  directed,  and  any 
expense  he  may  be  put  to  in  unloading.^  If  this  be  tendered, 
and  he  refuse  to  restore  the  goods,  it  will  amount  to  a  conversion. 

'  Violett  V.  Stettinius,  5  Cranch  C.    El.  314;  Thomson  v.  Small,  i  Com.  B. 
Ct.  5S9;  Shipton  v.  Thornton,  9  Ad.  &    328. 
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CHAPTER  VIII. 

DELIVERY  BY  THE  CARRIER. 

§  338.  The  last  duty  required  of  the  common  carrier  is  that 
of  delivery.  This  duty  the  law  imposes  upon  him  as  soon  as  he 
accepts  the  goods,  and  whether  so  expressed  or  not,  it  becomes 
a  part  of  his  contract.  From  that  moment,  he  becomes  not  only 
responsible  for  their  safety  against  all  accidents,  except  such  as  are 
attributable  to  the  act  of  God,  or  the  public  enemy,  and  not  ex- 
cepted in  his  contract,  but  he  becomes,  also,  responsible  for  their 
proper  delivery,  and  until  this  is  made,  his  extraordinary  liability 
continues.  It  therefore  becomes  important  to  ascertain  how  the 
law  requires  this  delivery  to  be  made,  and  what  is  necessary  to 
constitute  such  a  delivery  as  will  put  an  end  to  this  liability. 
No  word  has  the  same  invariable  meaning  when  used  in  difier- 
ent  connections,  and  the  meaning  of  delivery,  when  used  in  the 
common  aflairs  of  life,  does  not  always  determine  its  meaning 
when  used  as  a  legal  term ;  and  even  when  thus  used,  what  we 
are  to  understand  by  it  frequently  varies  according  to  the  par- 
ticular subject  or  relation  to  which  it  is  applied.  So  the  delivery 
required  of  the  common  carrier  has,  by  usage  and  legal  con- 
struction, come  to  have  very  different  significations,  according  to 
the  particular  kind  of  business  which  he  undertakes,  and  the 
various  modes  of  conveyance  which  he  employs  in  its  transac- 
tion; and  that  which  constitutes  a  delivery  in  one  case,  or  as  to 
one  kind  of  carrier,  will  not  be  considered  as  sufficient  for  the 
purpose  when  performed  by  another,  the  particular  nature  of 
whose  employment  as  carrier,  or  whose  mode  of  carriage  may 
be  different.  In  this  regard,  the  usages  of  the  various  kinds  of 
carriers  have  conformed  to  the  necessities  of  commerce,  and  the 
law,  in  its  turn,  seems  to  have  been  made  to  conform  to  such 
usages, 

§  339-  The  law  upon  the  subject  of  delivery  by  carriers  to  each 
other,  where  there  are  connecting  lines,  and  it  becomes  necessary 
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that  one  should  transfer  the  goods  to  the  other  next  succeeding, 
for  further  transportation,  has  already  been  treated.^  It  was 
thought  that  the  subject  of  delivery  as  between  such  carriers 
would  be  more  appropriately  discussed  in  that  connection,  as  up- 
on it  turns  the  question,  so  frequently  of  vital  importance  to  such 
connecting  lines,  as  to  what  is  necessary  to  shift  the  liability  for 
the  safety  of  the  goods  from  one  to  another.  And  as  this  can 
only  be  done  by  a  delivery,  it  became  pertinent  then  to  enquire 
what,  as  between  them,  was  necessary  to  constitute  such  deliv- 
ery. Occasion  was  also  then  taken  to  give  the  law  and  author- 
ities upon  the  subject  of  what  is  known  as  constructive  delivery, 
as  the  question  when  and  under  what  circumstances  delivery, 
which  was  not  actual  or  its  equivalent,  would  be  considered  as 
sufficient  to  change  the  responsibility  for  the  goods,  is  of  more 
frequent  occurrence  between  connecting  lines  of  carriers  than 
between  the  bailor  and  the  carrier.  Much  of  what  has  been 
there  already  stated  would  not  be  inappropriate  under  the  head 
of  this  chapter.  The  rule  that  the  carrier  is  required  to  carry  and 
deliver  the  goods  within  a  reasonable  time  and  the  excuses 
which  he  is  allowed  to  make  for  delay,  have  been  also  treated  of 
in  the  next  preceding  chapter  in  relation  to  his  duties  in  respect 
to  the  carriage.  Referring  to  what  is  there  said  as  belonging 
also  appropriately  to  the  subject  of  this  chapter,  it  is  now  pro- 
posed to  treat  of  the  duty  of  the  carrier  in  respect  to  the  delivery 
of  the  goods  when  they  have  reached  their  destination. 

§  340.  It  may  be  stated,  generally,  that  every  delivery  must 
be  made  to  the  right  person,  at  a  reasonable  time,  at  the  proper 
place,  and  in  a  proper  manner.  These  are  all  requisites  of  a 
valid  delivery,  except  in  so  far  as  a  compliance  with  them  may 
be  waived  by  the  party  entitled  to  the  goods.  If  tendered  to 
the  proper  person  at  an  unreasonable  time,  at  an  improper  place 
or  in  an  improper  manner,  he  may  still  accept  the  goods,  and  by 
so  doing,  he  of  course  waives  all  objections  which  he  might  have 
urged  against  their  acceptance  under  the  circumstances,  and  ac- 
quits the  carrier  of  all  further  liability.''     But  if  he  refuse  to 

'  Ante,  §  102.  Railroad  v.  Sargent,  19  Ohio  St.  438; 

'Jewell  V.   Railroad,   55   N.  H.  84;  Bartlett  w.  S.  B.  Philadelphia,  32  Mo. 

Lewis  V.  Railroad,  u  Met.  509;  Sweet  256;  Propeller  Mohawk,  8  Wall.  153; 

V.  Barney,  23  N.  Y.  335;  Qleveland  etc.  Hill  v.  Humphreys,  5  Watts  &  S.  123; 
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receive  them,  for  any  of  these  reasons,  and  it  should  turn  out 
that  the  carrier  was  in  fault,  such  tender  will  not  relieve  him 
from  his  responsibility  for  the  safety  of  the  goods.'  Questions 
of  time,  place  and  manner,  as  well  as  of  the  person  to  whom  de- 
livery should  be  made,  are  therefore  of  frequent  importance  in 
deciding  whether  an  attempted  performance  of  his  duty  to  de- 
liver has  relieved  the  carrier  of  his  onerous  charge. 

§  341.  Formerly,  it  was  understood  to  be  the  duty  of  all  com- 
mon carriers  to  deliver  the  goods  to  the  consignee  personally, 
except  in  the  case  of  goods  brought  by  ships  from  foreign  coun- 
tries. In  such  cases,  it  was  established  by  custom  that  the  duty 
of  the  carrier  only  required  him  to  carry  from  port  to  port,  and 
that  there  was  no  obligation  upon  him  to  make  a  personal  deliv- 
ery to  the  consignee.  But  as  to  other  carriers,  it  was  held  that, 
prima  facie,  it  was  their  duty  to  make  delivery  directly  to  the 
person  entitled  thereto,  at  his  residence  or  place  of  business.^ 
But  it  was  always  admitted  that  it  was  competent  for  the  carrier 
to  show  that  the  uniform  usage  and  course  of  the  business  in 
which  he  was  engaged  authorized  a  delivery  in  a  different  man- 
ner, and  if  he  could  show  such  a  usage,  of  long  continuance, 
uniformity  and  notoriety,  he  would  be  discharged,  if  he  had  de- 
livered in  accordance  with  it.' 

§  342.  The  manner  in  which,  however,  the  various  classes  o£ 
common  carriers  are  required  to  make  delivery  has  now  be- 
come so  well  settled,  that  a  case  could  but  seldom  occur  in  which 
it  could  not  be  at  once  determined,  without  a  resort  to  the  proof 
of  usage  or  custom.  Not  only  have  the  usages  of  those  who  ply 
the  business  of  carrying  goods  for  hire  for  the  public  in  the  vari- 
ous modes  and  according  to  their  various  professions  become 

Richardson  v.  Goddard,  23  How.  28;  B.  Philadelphia,  32  Mo.  256;  Hemphill 

Haslam  v.  Express  Co.  6  Bosw.  235 ;  v.  Chenie,  6  Watts  &  S.  62 ;  Schroeder 

Goodwin  v.  Railroad,  58  Barb.  195.  v.  Railroad,  5  Duer,  55 ;  Fisk  v.  New- 

'  Eagle  V.  White,  6  Whart  505 ;  Hill  ton,  i  Denio,  45. 

V.  Humphreys,  5  Watts  &  S.  123.  » F.  &  M.  Bank  v.  Cham.  Trans.  Co. 

'Gibson  v.   Culver,  17  Wend.  305;  23  Vt.  186;  Huston  -v.  Peters,  i  Met 

Eagle  V.  White,  6  Whart.  505;  Duff  v.  (Ky.)  558;  Broadwell  v.  Butler,  6  Mc- 

Budd,  3  Brod.  &  B.  i77pBirket  v.  Wil-  Lean,  296;  Van  Santvoord  v.  St.  John, 

Ian,  2  Barn.  &  Aid.  356;  Storr  t).  Crow-  6  Hill,  157;   Loveland  v.  Burke,  12a 

ley;  I  McClel.  &  Y.  129;  Hyde  v.  T.  &  Mass.  139. 
M.  Nav.  Co.  5  T.  R.  389;  Bartlett  v.  S. 
iS 
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universally  understood,  but  as  to  those  into  whose  hands  the  great 
bulk  of  the  carrying  business  of  the  country  has  fallen,  most  of 
the  questions  of  doubt  as  to  the  manner  in  which  they  are  re- 
quired to  make  the  delivery  of  the  goods  to  the  consignee  or 
party  entitled  to  them,  have  been  settled  by  judicial  decision; 
and  whenever  such  questions  now  arise,  judicial  notice  will  gen- 
erally be  taken  of  their  several  modes  of  delivery,  as  matters  of 
law  rather  than  of  fact,  as  to  usage.  It  is  still,  however,  the  duty 
of  most  of  those  who  are  classed  as  common  carriers  to  make 
personal  delivery  to  those  for  whom  the  article  carried  is  intend- 
ed; and  whenever  the  carrier  engaged  in  a  particular  mode  of 
carrying,  as  to  which  the  kind  and  manner  of  deliveiy  required 
have  not  been  so  established,  claims  that  he  is  exonerated  by  the 
long  existing  and  uniform  course  of  his  business  from  making  a 
personal  delivery,  the  presumption  of  law  will  be  against  his 
claim  and  he  must  overcome  it  by  proof.  Delivery  to  the  per- 
son for  whom  the  goods  are  intended,  or  to  whom  they  are  con- 
signed, being  the  rule,  he  must  bring  himself  within  the  excep- 
tion by  showing  a  long  continued  and  well  understood  usage. 

§  343.  Whenever  a  delivery  to  the  consignee  in  person  is  re- 
quired to  be  made  by  the  carrier,  it  is  his  duty  to  seek  him,  and 
make  him  a  tender  of  the  goods.^  If  the  goods  are  directed  or 
marked  for  a  particular  house  or  number,  they  must  be  carried 
there  to  be  tendered,  and  if  the  consignee  is  not  found  there,  and 
is  unknown  to  the  carrier,  he  must  use  reasonable  diligence  in 
his  efforts  to  find  him.  What  is  due  and  reasonable  diligence  in 
such  cases  will,  of  course,  depend  very  much  upon  the  circum- 
stances of  each  case,  and  is  a  question  of  fact  for  the  jury,  and 
not  of  law  for  the  court.  What  would  be  sufficient  in  one  place 
might  be  entirely  insufficient  in  another,  and  the  extent  and  char- 
acter of  the  enquiries  to  be  made,  in  the  exercise  of  reasonable 
diligence,  cannot  be  regulated  or  prescribed  by  any  fixed  stand- 
ard. The  degree  of  diligence  must  be  that  which  a  prudent 
business  man  would  be  expected  to  use  about  an  important  busi- 
ness afiair  of  his  own.*  When  the  package  was  addressed  to 
Martin  Witbeck,  and  the  agent  of  the  carrier,  not  knowing  any 

•  Schroeder  v.  The  Railroad,  5  Duer,        « Witbeck  v.  Holland,  45  N.  Y.  13; 
SS-  Zinn  V.  Steamboat  Co.  49  id.  442. 
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such  person,  looked  into  the  city  directory,  and  not  being  able 
to  find  the  name  there,  enquired  of  several  persons  who  informed 
him  that  they  knew  of  no  such  man,  whereupon  he  addressed  a 
notice  of  the  arrival  of  the  package  through  the  post  office  to 
Martin  Whitbeck,  and  put  the  package  in  the  office  safe,  which 
several  weeks  afterwards  was  broken  open  by  burglars  and  the 
package  was  taken  from  it  and  lost,  the  carrier  was  held  liable 
because  he  had  not  used  proper  diligence  to  find  the  consignee.^ 
§  344.  No  circumstances  of  fraud,  imposition  or  mistake  will 
excuse  the  common  carrier  from  responsibility  for  a  delivery  to 
the  wrong  person.  The  law  exacts  of  him  absolute  certainty 
that  the  person  to  whom  the  delivery  is  made  is  the  party  right- 
fully entitled  to  the  goods,  and  puts  upon  him  the  entire  risk  of 
mistakes  in  this  respect,  no  matter  from  what  cause  occasioned, 
however  justifiable  the  delivery  may  seem  to  have  been,  or  how- 
ever satisfactory  the  circumstances  or  proof  of  identity  may  have 
been  to  his  mind;  and  no  excuse  has  ever  been  allowed  for  a 
delivery  to  a  person  for  whom  the  goods  were  not  intended  or 
consigned.  If  therefore  the  person  who  applies  for  the  goods  is 
not  known  to  the  carrier,  and  he  has  any  doubt  as  to  his  being 
the  consignee,  he  should  require  the  most  unquestionable  proof 
of  his  identitj'-;  or  if  from  any  cause  he  should  have  a  reasonable 
doubt  as  to  whether  the  person  claiming  the  goods  was  entitled 
to  them,  he  should  refuse  delivery  to  him  until  he  established  his 
fight.  In  such  cases,  the  carrier  will  be  protected  in  his  quali- 
fied refusal,  if  he  have  a  reasonable  excuse  therefor,  until  the 
proper  evidence  is  furnished  that  the  party  claiming  is  the  party 
entitled.  But  he  must  act  in  good  faith  and  solely  with  a  view 
to  a  proper  delivery;  and  the  question,  whether  his  excuse  was 
reasonable  under  the  circumstances,  and  of  his  good  faith,  is  one 
for  the  jury.*,  And  if  such  refusal  be  qualified,  and  it  be  found 
to  have  been  in  good  faith  and  because  of  a  reasonable  doubt  as 
to  the  right  of  the  claimant,  it  will  not  be  treated  as  a  conver- 
sion.'   If  however  the  delivery  be  made  to  the  wrong  person, 

'Witbeck  v.  Holland,  supra;   S.  C.  Alexander f.  Southey,  5  B.  &  Aid.  247 ; 

55  Barb.  443.  Ball  v.  Liney,  48  N.  Y.  6. 

"^  McEntee  v.  N.  J.  Steamboat  Co.  45  «  Sargent  v.  Gile,  8  N.  H.  325 ;  Leigh- 

N.  Y.  34;  Rogers  v.  Weir,  34  id.  463;  ton  v.  Shapley,  id.  359;  Dent  v.  Chiles, 
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whether  by  an  innocent  mistake  or  through  fraud  practiced  upon 
the  carrier,  such  wrongful  delivery  will  be  a  conversion.* 

§  345.  Responsibility  for  delivery  to  the  wrong  per- 
son. Cases  are  abundant  in  which  the  carrier  has  been  made 
the  sufferer  by  a  delivery  to  the  person  not  entitled  to  the  goods, 
and  in  which  his  attempts  to  excuse  such  wrongful  delivery  have 
been  unavailing.  In  Price  v.  The  Railroad  Company,^  the  facts 
as  found  were,  that  a  person,  with  the  intention  of  swindling  the 
plaintiff,  addressed  to  him  a  letter  in  the  name  of  a  fictitious 
firm,  requesting  him  to  send  the  goods  to  the  address  of  the 
firm.  Plaintiff  supposing  the  order  to  be  honest,  although  he 
did  not  know  any  such  firm,  shipped  the  goods  by  the  defend- 
ants' road,  consigned  as  directed  in  the  order.  There  was  in 
fact  no  such  firm  as  that  in  whose  name  the  goods  had  been  or- 
dered, and  the  letter  written  in  its  name  was  a  part  of  a  scheme 
to  defraud  the  plaintiff  of  the  goods.  When  the  goods  arrived 
at  destination,  a  stranger  to  the  defendants'  agent  called  at  their 
office  there,  paid  the  freight  on  the  goods,  and  was  permitted  to 
take  them  away.  The  defendants'  agent  knew  of  no  such  firm 
as  that  signed  to  the  letter  ordering  the  goods,  and  to  which  they 
were  consigned,  and  delivered  the  goods  without  requiring  any 
evidence  of  the  person  claiming  them  as  to  his  identity,  or  of  his 
connection  with  such  a  firm.  It  was  also  found  as  a  matter  of 
fact,  that  the  person  to  whom  the  delivery  was  made  was  the 
same  person  who  had  written  the  forged  letter  to  the  plaintiff 
ordei'ing  the  goods,  and  that  his  evident  purpose  was  to  obtain 
the  goods  by  falsely  assuming  to  be  the  party  to  whom  they 
were,  by  his  direction,  consigned;  in  which  scheme  he  succeeded. 
The  plaintiff,  having  thus  lost  his  goods,  sued  the  carrier  as  for  a 
conversion  of  them.  The  court  from  which  the  appeal  had 
been  taken  had  held  the  carrier  to  be  excusable  under  these 
circumstances,  the  very  person  having  obtained  the  goods  who 
had  ordered  them,  although  he  had  done  so  in  a  false  name,  for 
the  purpose  of  defrauding  the  plaintiff.'  But  this  judgment  was 
reversed,  and  it  was  said  that  the  common  carrier  must,  at  his 

S  Stew.  &  P.  383;  Watt  v.  Potter,  2  ereux  v.  Barclay,  2  B.  &  Aid.  702;  Duff 

Mason,  77.  t,.  Budd,  3  Brod.  &  B.  177. 

'  Hawkins  v.  HofTman,  6  Hill,  586;  '  ^o  N.  Y.  213. 

Powell  V.  Myers,  26  Wend,  591  j  Dev-  »  58  Barb.  599. 
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peril,  deliver  property  to  the  true  owner;  for  if  delivery  be  made 
to  the  wrong  person,  either  by  an  innocent  mistake  or  through 
the  fraud  of  another,  he  will  be  held  responsible,  and  the  wrong- 
ful delivery  will  constitute  a  conversion.  It  was  the  duty  of  the 
defendants'  agent  to  make  inquiry  as  to  the  existence  of  such  a 
firm  as  that  to  which  the  goods  were  consigned,  and,  upon  its 
being  ascertained  that  there  was  no  such  firm,  and  that  a  de- 
livery could  not  therefore  be  made,  he  should  have  warehoused 
the  goods  for  the  owner;  instead  of  which,  he  delivered  them  to 
a  stranger,  without  making  any  inquiry  as  to  who  or  what  he  was. 
If  the  delivery  had  been  made  to  another  person  than  the  real 
swindler,  under  the  like  circumstances,  the  defendants  would 
have  been  clearly  liable.  The  question,  therefore,  was,  whether 
the  person  who  wrote  the  order  acquired  a  right,  so  far  as  the 
defendants  were  concerned,  to  a  delivery  of  the  goods ;  in  other 
words,  whether,  as  to  the  carrier,  he  was  the  consignee.  If  he 
was,  then  a  delivery  to  him  discharged  the  carrier,  upon  the 
principle  that  any  delivery,  valid  as  to  the  consignee,  is  a  defense 
for  the  carrier  as  to  all  persons.  But  it  was  said  that  the  plaint- 
iff did  not  intend  that  the  goods  should  be  delivered  to  the  writer 
of  the  order,  but  to  the  firm  to  which  they  were  directed,  and 
that  the  former  was  not  the  consignee.  The  delivery  was  there- 
fore made  to  one  who  was  neither  the  consignee  nor  the  owner 
of  the  goods,  and  the  defendants  were  held  liable  for  their 
value.* 

'  The  question  as  to  the  liability  of  carrier  was  exonerated  from  liability 
the  carrier  under  such  circumstances  are  thus  stated  by  Martin,  B.  -.  "  When 
has  been  determined  dift'erently  by  the  the  plaintiffs  thought  fit  to  act  upon 
English  Court  of  Exchequer  Chamber,  the  order  which  Heddell  had  given 
in  McKean  v.  Mclvor,  6  L.  R.  Exch.  them,  in  the  false  name  of  C.  Tait  & 
36.  The  facts  were  the  same  as  tliose  Co.,  and  gave  directions  to  the  defend- 
in  the  New  York  and  Vermont  cases,  ants  to  deliver  the  goods  to  C.  Tait  & 
except  that  the  goods  were  addressed  Co.,  at  71  George  St.,  Glasgow,  I  think 
to  the  fictitious  firm  at  a  given  number  they  aifirmed  that  there  were  such  per- 
upon  a  certain  street,  to  which  a  notice  sons  as  C.  Tait  &  Co.  at  that  place, 
of  the  arrival  of  the  goods  was  sent  by  That  they  were  led  into  that  belief  by 
the  carrier,  addressed  to  the  firm,  which  the  fraud  of  Heddell  makes  no  matter; 
coming  to  the  hands  of  the  swindler,  they  did  so  state  in  fact,  and  the  carrisrs 
he  indorsed  the  name  of  the  fictitious  had  the  right  to  assume  that  this  state- 
firm  upon  it  and  thus  obtained  the  ment  was  correct,  and  have  a  right  now 
goods.    The  grounds  upon  which  the  to  say  that  the  person  to  whom  they 
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§346.    The  same  conclusion  was  reached  by  the  supreme 
court  of  Vermont,  in  the  case  of  Winslow  against  the  Vermont 


delivered  the  goods  was,  as  he  was  in 
fact,  the  person  who  represented  him- 
self to  the  plaintiffs  as  C.  Tait  &  Co. 
But  if  the  carrier  delivers  at  the  place 
indicated,  or  does  what  is  equivalent  to 
a  delivery  there,  he  does  all  that  he  is 
bound  to  do.  He  obeys  the  sender's 
directions,  and  is  guilty  of  no  wrong. 
To  make  him  liable,  thfere  must  be 
some  fault.  It  is  a.  question  of  fact 
whether  there  has  been  any  such  neg- 
ligence as  makes  him  guilty  of  a  con- 
version; and  where  he  has  carried  out 
the  directions  of  the  sender,  the  mere 
fact  that  he  has  delivered  the  goods  to 
some  person,  to  whom  the  sender  did 
not  intend  delivery  to  be  made,  is  not 
sufficient  to  support  the  allegation  that 
he  he  has  converted  them."  See  also 
the  case  of  Heugh  v.  The  Railway  Co., 
stated  post,  §  353. 

There  is  also  a  seeming  conflict  be- 
tween these  cases  and  that  of  Dunbar 
V.  The  Railroad,  no  Mass.  26.  In  this 
case  the  swindler  had  bought  the  goods 
in  person,  under  an  assumed  and  ficti- 
tious name,  and  had  directed  them  to 
be  sent  to  the  address  of  the  assumed 
name.  When  the  goods  arrived  at  des- 
tination, no  person  of  that  name  being 
known  to  the  agent  of  the  road,  they 
were  warehoused,  and  so  remained  for 
some  two  weeks,  when  the  real  party 
came  for  them,  professing  to  act  as  the 
agent  of  the  person  to  whose  address 
they  had  been  sent.  They  were  deliv- 
ered to  him,  and  he  signed  a  receipt  in 
his  true  name,  being  known  to  the 
agent.  It  was  held  that,  under  these 
circumstances,  the  carrier  was  not  lia- 
ble as  for  a  misdelivery,  the  vei-y  per- 
son having  obtained  the  goods  who  had 
fraudulently  purchased  them  and  for 
whom  they  were  intended.  The  seller 
and  consignor  of  the  goods  had  sold 


them  to  the  fraudulent  buyer  in  person. 
He  therefore  knew  to  whom  he  was  sell- 
ing them,  though  he  did  not  know  hira 
by  his  correct  name ;  and  the  very  person 
to  whom  he  sold  them  had  received 
them  from  the  carrier.  A.nother  dis- 
tinguishing feature  in  this  case  was, 
that  at  the  time  of  the  delivery,  the  car- 
rier was  holding  the  goods,  not  as  car- 
rier but  as  warehouseman,  and  was  re- 
sponsible only  as  an  ordinary  bailee. 
This  distinction  was  not  adverted  to  in 
the  opinion  of  the  court,  the  decision 
being  put  squarely  upon  the  ground 
that  the  goods  had  been  delivered  to 
the  person  to  whom  they  had  been  sold 
and  for  whom  they  were  intended.  But, 
as  we  shall  hereafter  see,  it  is  one  ot 
great  importance  in  determining  the 
question  of  the  liability  of  the  carrier 
for  a  viTong  delivery. 

In  the  case  of  the  Norwalk  Bank 
v.  The  Adams  Express  Company,  4 
Blatchford,  455,  a  party  had,  by  fraud- 
ulent means,  obtained  the  possession  of 
a  note,  which  he  altered  in  the  time  of 
payment,  so  as  the  more  readily  to  pro- 
cure its  discount,  and  sent  it  in  the 
name  of  another  by  the  express  com- 
pany, to  be  presented  to  the  bank  for 
discount  The  bank  discounted  the 
note  and  paid  the  proceeds  over  to  the 
company  to  be  returned,  as  was  under- 
stood, to  the  person  to  whom  the  note 
belonged.  The  company  returned  the 
money  and  paid  it  over  to  the  person 
who  had  been  guilty  of  the  fraud,  and 
fiom  whom  it  had  received  the  note, 
supposing  that  he  was  the  person  really 
entitled  to  it.  It  was  held  that  the 
company  was  justifiable  in  so  doing, 
the  note  having  been  received  from  him 
and  he  being  the  only  person  whom 
it  had  known  in  the  transaction. 
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etc.  Railroad,*  in  which  the  facts  were  the  same,  except  as  to 
names  and  dates.  The  goods  were  delivered  by  the  agent  of 
the  defendant  to  the  swindler,  who  had  procured  the  sending  of 
the  goods  by  the  same  kind  of  device,  without  requiring  from 
him  any  evidence  of  his  being  the  person  to  whom  the  goods 
were  addressed,  and  without  taking  any  precaution  to  ascertain 
whether  he  was  the  proper  person  to  receive  them.  The  car- 
rier was  held  liable  for  their  value  on  the  ground  of  negligence. 
"  What,"  say  the  court,  "  should  be  the  effect  upon  the  measure 
of  the  defendants'  responsibility  of  plaintiff's  error  in  directing 
the  goods  to  a  fictitious  address?  This  might  be  an  important 
question,  if  the  error  had  misled  the  defendants  and  occasioned 
them  to  deliver  the  goods  to  the  wrong  party,  after  they  had 
used  that  care  and  precaution  which  would  be  reasonable  in  such 
matters.  But  this  error  in  the  direction  could  not  excuse  the 
defendants  from  the  exercise  of  at  least  ordinary  care  in  the  de- 
livery of  the  property.  They  did  exercise  no  such  care.  They 
were  guilty  of  actual  negligence.  They  delivered  the  goods  to 
an  employee  of  a  truckman,  upon  his  mere  statement  that  Rob- 
erts sent  for  them.  Any  other  man  in  Boston  could  have  ob- 
tained them  just  as  easily.  The  swindler,  Collins,  was  not  known 
as  Roberts,  and  if  he  had  been  required  to  identify  himself  as 
Roberts,  might  never  have  attempted  it ;  and  if  he  had,  it  would 
have  been  likely  to  lead  to  the  detection  of  the  fraud." 

§  347.  So  in  The  American  Express  Company  v.  Fletcher,' 
the  facts  were,  that  a  person  claiming  to  be  J.  O.  Riley,  applied 
at  the  office  of  a  telegraph  company  to  have  a  message  sent, 
signed  J.  O.  Riley,  requesting  a  remittance  of  a  considerable 
sum  of  money  to  his  address.  The  message  was  accordingly 
sent,  and  the  money  forwarded  by  an  express  company  as  car- 
rier, as  requested,  and  received  by  the  agent  of  the  company  at 
the  place  from  which  the  message  had  been  sent,  who  was  also 
the  operator  for  the  telegraph  company  who  had  sent  the  des- 
patch, and  was  paid  over  by  the  agent  to  the  person  who  had 
sent  the  message,  but  who  turned  out  to  be  a  swindler.  It  was 
held  that  the  express  cotppany  was  liable  for  negligence  in  de- 
livering the  money  without  further  proof  of  his  being  the  partv 

'  42  Vt.  700.  » 25  Ind.  49J. 
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entitled  to  it  than  the  mere  fact  that  he  had  sent  the  despatch, 
in  response  to  which  the  money  had  been  received.  The  case 
is  silent  as  to  whether  there  was  a  real  J.  O.  Riley,  but  we  are 
to  assume  that  there  was;  otherwise,  the  money  would  not  have 
been  sent  to  that  address.  It  must  have  been  intended  for  a 
real  J.  O.  Riley,  and  delivered  to  one  who  assumed  that  name 
for  the  purpose  of  the  fraud. 

§  348.  And  in  the  same  court  in  a  subsequent  case,  American 
Express  Company  v.  Stack,*  the  carrier  was  held  liable  under 
still  more  exculpating  circumstances.  A  person,  knowing  as  it 
seems  by  some  means  that  there  were  goods  in  the  possession  of 
the  wife  of  one  James  Stack,  who  was  absent  from  her,  which 
by  falsely  personating  her  husband  he  might  induce  her  to  for- 
ward to  his  address,  telegraphed  to  her  in  the  name  of  her  hus- 
band to  send  them-  to  his  address.  Being  completely  deceived, 
she  sent  the  goods  by  the  express  company  as  carrier,  as  directed, 
at  the  same  time  writing  a  letter  addressed  to  James  Stack  at  the 
same  place  to  which  the  goods  had  been  forwarded,  informing 
him  that  they  had  been  sent  according  to  his  directions.  This 
letter  came  to  the  hands  of  the  swindler  as  he  had  arranged  that 
it  should  do.  He  then  demanded  the  goods  of  the  company, 
showing  this  letter  and  describing  the  goods,  which  were  contained 
in  a  package,  as  proof  that  he  was  the  genuine  James  Stack. 
The  delivery  of  the  goods  was  however  refused,  and  he  was  re- 
quired to  adduce  further  evidence  of  his  identity  with  the  real 
James  Stack  for  whom  the  goods  were  intended.  This  he  did 
by  a  person  known  to  the  agent  of  the  company,  who  stated  the 
man's  name  to  be  James  Stack,  as  he  really  thought  it  was. 
Without  further  inquiry,  the  agent  delivered  the  goods.  It 
turned  out  that  this  man  was  not  the  real  James  Stack  to  whom 
the  goods  had  been  sent.  The  delivery  under  such  circum- 
stances was  held  to  have  been  inexcusable  negligence. 

§  349-  So  it  has  been  often  held  that  if  the  carrier  deliver  to 
a  wrong  person,  claiming  the  goods  under  a  forged  order,  he 
will  be  liable  for  the  value  of  the  goods,  if  they  are  thereby  lost 
to  the  owner.*     Or  if  he  deliver  the  goods  to  the  wrong  party 

•  29  Ind.  27.  .v.  Myers,  26  Wend.  591;  Hawkins  «. 

«  Gosling  V.  Hirgins,  1  Camp.  451;  Hoffman,  6  Hill,  586;  American  Mer. 
Lubbock  V.  Inglis,  i  Stark.  104;  Powell    Ex.  Co.  v.  Milk,  73  111.  224. 
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by  mistake ;  ^  or   to  a  person  not  authorized  to  receive  them, 


'  Devereux  v.  Barclay,  2  B.  &  Aid. 
702;  Guillaume  v.  Packet  Co.  42  N.  Y. 
212.  In  Viner  v.  The  Steamship  Com- 
pany, 50  N.  Y.  23,  the  action  was 
brought  against  the  defendant  as  com- 
mon carrier  for  the  conversion  of  a 
quantity  of  butter  shipped  by  plaintiffs 
at  New  York  to  Georgetown.  The 
defense  was,  that  the  butter  had  been 
delivered  to  one  Smith,  a  consignee  of 
plaintiffs,  under  a  letter  which  it  was 
claimed  gave  him  the  apparent  right 
to  receive  it.  The  butter  was  shipped 
without  receipt  or  bill  of  lading,  there 
being  only  an  enti-y  on  the  manifest  of 
the  vessel  of  eleven  packages  of  butter, 
marked  S  in  a  diamond,  shipped  by  F. 
Viner  &  Co.,  the  plaintiffs,  "  to  order." 
The  butter  was  delivered  to  Smith  by 
the  delivery  clerk  of  the  defendants,  at 
Georgetown,  on  the  faith  of  a  letter 
written  to  him  from  plaintiffs'  agent, 
which  contained  the  following  clause : 
"  The  roll  seat  you  to-day  you  will  find 
of  good  quality,"  etc.  This  letter  was 
of  the  same  date  as  the  shipment  of 
the  butter,  and  the  clerk  supposed  it 
had  reference  to  the  butter  which  he 
had  received,  and  so  delivered  it  to 
Smith.  This  he  was  thought  to  have 
been  justifiable  in  doing  under  the  cir- 
cumstances by  the  judge  at  the  circuit, 
but  upon  appeal  it  was  held  otherwise. 
"I  cannot  agree,"  said  Church,  C.  J., 
"  with  the  learned  judge  who  tried  this 
cause  at  the  circuit,  that  the  letter  from 
the  plaintiffs  to  Smith  was,  as  a  ques- 
tion of  law,  sufficient  authority  for  the 
defendant  to  justify  a  delivery  of  the 
butter  to  him.  The  property  was 
shipped  to  Georgetown,  consigned  to 
plaintiffs'  order,  and  not  marked  with 
the  name  of  any  person.  The  carrier 
had  no  right  to  deliver  it  except  upon 
the  order  of  the  plaintiffs.  It  is  well 
settled   that   a  delivery    to   a  wrong 


person  is  a  conversion.  The  letter 
claimed  as  authority  was  written  to 
Smith,  and  not  to  the  defendant.  It 
doesnot  purport  to  be  an  order  for  the 
delivery  of  the  property;  it  does  not 
state  that  any  butter  was  sent  to  Smith, 
nor  in  any  manner  authorize  him  to 
receive  it.  It  refers  to  butter  sent,  but 
not  to  him;  nor  does  it  specify  the 
quantity  or  the  number  of  packages, 
or  the  line  or  agency  which  transported 
it,  and  it  was  not  marked  with  his  name. 
Assuming  that  the  letter  refers  to  the 
same  butter,  which  it  probably  did,  the 
most  liberal  inference  which  could  be 
drawn  from  it  was,  that  the  plaintiffs 
intended  that  Smith  would  have  au 
opportunity  of  seeing  it,  or  selling  it, 
or,  at  most,  intimating  that  the  plaint- 
iffs might  thereafter  give  him  an  order 
for  it ;  but  it  is  an  unwarrantable  stretch 
of  construction  that  it  authorized  the 
carriers  to  deliver  it  to  him.  •  *  *  * 
The  defendant  acted  in  good  faith, 
doubtless,  but  to  permit  carriers  to  de- 
liver property  expressly  consigned  to 
the  order  of  the  consignor  upon  an 
authority  to  be  spelled  out  of  language 
not  addressed  to  them,  and  so  uncer- 
tain and  ambiguous,  would  encourage 
laxity  and  negligence,  and  lead  to  great 
injustice  to  the  owners  of  property,  and 
would  be  contrary  to  law  and  sound 
business  principles.  Common  carriers 
cannot  thus  easily  relieve  themselves 
from  responsibility.  Their  liability  con- 
tinues until  the  property  is  delivered 
according  to  the  consignor's  order,  and 
it  is  no  answer  for  a  wrong  delivery  to 
say  that  it  was  done  by  mistake,  and 
with  no  bad  intent.  The  consignor 
required  a  delivery  to  his  own  order; 
the  delivery  was  made  without  such 
order,  and  consequently  at  the  risk  of 
the  carrier.  If  the  defendant  had  re- 
fused to  deliver  the  butter,  and  Smith 
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though  they  be  delivered  to  him  for  the  consignee  or  owner,  the 
carrier  believing  him  at  the  time  to  be  the  agent  of  such  con- 
signee or  owner,  it  being  held  that  the  carrier  must  know  at  his 
peril  that  the  person  to  whom  he  makes  such  delivery  has  au- 
thority to  receive  the  goods.^ 

§  350.  It  will  thus  be  seen  that  no  possible  circumstances  of 
fraud,  imposition  or  mistake,  causing  the  delivery  to  the  wrong 
person,  which  have  not  been  induced  by  the  conduct  of  the  owner 
of  the  goods,  or  in  which  he  has  not  participated,  will,  at  least 
according  to  the  American  cases  upon  the  subject,  excuse  the 
carrier  from  liability  for  the  value  of  the  goods  if  they  are  there- 
by lost,  and  that  even  when  the  owner  of  the  goods  has  been 
made  the  dupe  of  an  artifice  which  has  induced  him  to  pursue  a 
course  in  reference  to  them,  which  has  led  to  the  delivery  by  the 
carrier  to  an  improper  person  who  was  not  really  entitled  to 
them,  the  carrier  will  nevertheless  be  responsible  for  the  loss 
thereby  occasioned. 

§351.  But  an  important  distinction  is  here  to  be  noticed  be- 
tw^een  the  circumstances  which  will  support  an  action  against 
the  carrier  when,  holding  the  goods  in  that  relation,  he  makes  a 
wrong  delivery  of  them,  and  when,  having  become  a  mere  ware- 
houseman or  bailee  of  the  goods,  he  delivers  them  to  a  person 
not  entitled  to  them,  being  induced  to  do  so  by  fraud  or  impo- 
sition or  the  fault  of  the  sender  or  consignee.  In  the  former 
case,  as  we  have  seen,  such  a  delivery  is  per  se  and  under  all 
circumstances  a  conversion  of  the  goods,  and  he  becomes  at 

had  brought  an  action  to  recover  it  such  a  letter  caused  the  delivery  and 

upon  the  authority  of  this  letter,   no  produced  the  injury.     The  writing  of 

court  would  have  tolerated  the  action  the  letter  was  not  negligence  per  se. 

for  a  moment.     It  was  not,  therefore.  The    undisputed    existence  of  a  fact 

their  duty  to  have  delivered  it  upon  sometimes    constitutes    negligence  in 

this  authority,  and  the  most  favorable  law,  but  when  inferences   are  to  be 

disposition  of  the  case  for  the  defend-  drawn,  or  it   depends    upon  circum- 

ant  would   have  been  to  submit  the  stances,  it  is  a  question  of  fact  to  be 

question  to  the  jury  upon  the  letter  and  determined    by    a   jury."      The    Ben 

all  the  other  facts  of  the  case,  to  deter-  Adams,  2  Ben.  445 ;  Collins  v.  Burns, 

mine  whether  from  the  plaintiffs'  neg-  63  N.  Y.  i. 

ligence  or  otherwise  the  defendant  was        'Angle  v.  Railroad,  18  Iowa,  555; 

excused  or  justified  in  delivering  the  WiUard  v.  Bridge,  4  Barb.  361 ;  Claflin 

property  as  it  did.    *    *    *    it  is  urged  v.  Railroad,  7  Allen,  341. 
that  the  plaintiffs'  negligence  in  writing 
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once  liable  for  their  value  in  an  action  of  trover.     But  when  the 
carrier  has  made  such  reasonable  efforts  to  find  the  bailee  as  the 
law  requires  of  him,  and  has  failed  to  do  so,  or  if  he  has  tendered 
the  goods  to  the  consignee  and  he  has  refused  them,  or  if  from 
any  other  cause,  his  relation  to  the  goods  as  carrier  has  ceased, 
and  he  has  become  responsible  for  their  safety  merely  in  the 
character  of  warehouseman  or  ordinary  bailee,  this  rigid  rule  of 
law  becomes  inapplicable.     Such  are  the  cases  of  Stephenson  v. 
Hart,^  and  DuiF  v.  Budd,^  which  are  sometimes  cited  to  show 
that,  as  a  rule  of  law,  the  carrier  who  has  made  a  delivery  of  the 
goods  to  a  person  not  entitled  to  them  and  not  authorized  to  re- 
ceive them  is,  under  any  circumstances,  guilty  of  a  conversion  of 
them  and  liable  for  their  value  to  the  true  owner.     In  the  former 
of  these  cases,  the  plaintiff  was  imposed  upon  by  a  swindler  and 
consigned  a  box  by  his  direction  to  J.  West,  Great  Winchester 
street,  London.    The  carrier  found  that  no  such  person  resided 
there,  and  so  took  away  the  box  to  be  kept  for  the  consignor ; 
but  about  a  week  or  ten  days  afterwards,  he  received  a  letter 
signed  J.  West,  informing  him  that  the  box  had  been  addressed 
to  him  by  mistake  to  Great  Winchester  street,  and  requesting 
that  it  be  forwarded  to  him  at  another  place.     The  box  was  sent 
accordingly  and  was  received  by  the  swindler,  who  soon  after- 
wards disappeared.    The  goods  having  been  obtained  from  the 
plaintiff  by  fraud,  and  having  been  delivered  to  a  person  not  enti- 
tled to  them,,  it  was  held  that  the  action  of  trover  would  lie,  and 
that  it  was  a  question  for  the  jury,  whether  the  defendant  had  been 
guilty  of  such  negligence  as  to  entitle  the  plaintiff  to  a  recovery, 
Burrough,  J.  saying,  "  I  am  of  opinion  that  the  verdict  is  right, 
that  there  is  no  ground  for  a  new  trial,  and  that  the  action  is 
maintainable  on  the  second  count  of  this  declaration.  At  the  out- 
set, no  doubt,  the  contract  was  between  the  carrier  and  the  con- 
signee; but  when  it  was  discovered  that  no  such  person  as  the 
consignee  was  to  be  found  in  Great  Winchester  street,  that  con- 
tract was  at  an  end,  and  the  goods  remaining  in  the  hands  of  the 
carrier  as  the  goods  of  the  consignor,  a  new  implied  contract 
arose  between  the  carrier  and  the  consignor,  to  take  care  of  the 
goods  for  the  use  of  .the  consignor.     It  is  clear  that  the  prop- 

'  4  Bing.  476.  '  3  Brod.  &  Bing.  177. 
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erty  in  them  never  passed  out  of  the  plaintiff,  the  consignor. 
The  whole  transaction  was  a  gross  fraud;  the  goods  procured 
by  a  bill  with  a  false  drawer  and  false  acceptor,  and  no  such  per- 
son as  the  consignee  ever  heard  of  at  the  place  to  which  he  had 
addressed  the  goods.  That  circumstance  ought  to  have  awak- 
ened the  suspicions  of  the  defendants,  and  they  were  guilty  of 
gross  negligence  in  parting  with  them  without  further  inquiry. 
In  the  result,  they  have  the  goods  of  the  plaintiff  in  their  posses- 
sion, and  they  are  liable  to  him  if  they  deliver  them  wrongfully." 
Gaselee,  J.,  however,  was  of  opinion  that  the  defendants  were 
not  liable  to  an  action  of  trover,  as  having  been  guilty  of  a 
wrongful  conversion  of  the  goods.  "  For  delivery  to  a  wrong 
person,"  said  he,  "  a  carrier  is  no  doubt  responsible  in  trover; 
but  from  all  that  appears  in  this  case,  it  may  be  collected  that  the 
person  who  received  the  box  was  the  person  calling  himself 
West  and  the  person  to  whom  it  was  intended  the  box  should  be 
delivered." 

§  352.  In  Duff  V.  Budd,  the  plaintiffs  had  received  an  order 
from  a  person  unknown  to  them  to  furnish  goods  for  Mr.  J. 
Parker,  of  High  street,  Oxford.  The  plaintiffs  never  hax'ing 
dealt  with  Parker,  made  inquiry  about  him  and  finding  that  Mr. 
Parker  of  High  street,  Oxford,  was  a  tradesman  of  great  respect- 
ability, forwarded  the  goods  by  the  defendant's  wagon,  directing 
the  parcel  to  "  Mr.  James  Parker,  High  street,  Oxford."  The 
carrier's  porter  knew  Mr.  William  Parker,  of  Higji  street,  Ox- 
ford, to  whom  he  had  before  delivered  goods,  and  on  the  morn- 
ing after  their  arrival,  informed  him  of  the  fact.  He  said  he  ex- 
pected no  such  parcel,  and  knew  nothing  about  it.  Shortly  after- 
wards, a  person  to  whom  the  carrier's  porter  had  before  deliv- 
ered goods  under  the  name  of  Parker,  called  at  the  carrier's 
office  and,  seeing  the  parcel,  said  that  it. was  his;  and  he  was 
allowed  to  take  it  away  without  any  evidence  that  he  was  the 
person  for  whom  it  was  intended.  The  man  having  turned  out 
to  be  an  imposter,  and  the  goods  having  been  lost  to  the  plaint- 
iffs, they  sued  the  carrier  in  case ;  and  the  jury  having  found  a 
verdict  for  them,  the  court  refused  to  disturb  it,  the  case  having 
been  properly  left  to  the  jury  upon  the  fftcts,  and  they  having 
found  that  it  was  a  case  of  negligence. 
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§  353.    This  subject  was  discussed  in  the  case  of  Heugh  v. 
The  Railway  Company.^    In  this  case,  the  goods  had  likewise 
been  procured  from  the  plaintiffs  by  a  fraudulent  letter  written 
in  the  name  of  a  company  which  had  ceased  to  do  business,  by  a 
person  who  had  formerly  been  in  its  employment.     The  goods 
were  sent  according  to  instructions,  directed  to  a  particular  num- 
ber and  street.    The  carrier  tendered  the  goods  there,  but  they 
were  refused,  and  thereupon  according  to  the  course  of  his  busi- 
ness, he  sent  an  advice  note  to  the  company  at  the  place  desig- 
nated for  the  delivery  of  the  goods.     Several  days  afterwards, 
the  person  who  had  forged  the  order  for  the  goods  appeared  at 
the  carrier's  office  with  another  forged  order,  signed  with  the 
company's  name,  directing  the  delivery  of  the  goods  to  him. 
This  order  was  obeyed,  and  the  goods  delivered  accordingly. 
It  was  held  that  when  the  carrier  had  tendered  the  goods  at  the 
'  appointed  place,  and  had  sent  the  advice  note  according  to  the 
usual  course  of  his  business,  he  ceased  to  hold  the  goods  as  car- 
rier.   That  being  the  case,  the  question  was  whether,  under  the 
circumstances,  the  delivery  amounted  in  law  to  a  conversion,  or 
whether  the  carrier  was  only  bound  to  act,  and  did  act  with  rea- 
sonable caution.     The  cases  of  Stephenson  v.  Hart  and  Duff  •z'. 
Budd  were  urged  upon  the  court  as  sustaining  the  proposition 
that  under  the  proof  in  the  cause,  the  carrier  was,  as  a  matter 
of  law,  guilty  of  a  conversion ;  but  this  was  denied  to  be  the  re- 
sult of  these  cases.     "  The  plaintiffs  contend,"  said  Kelly,  C.  B., 
"  that  this  was  a  misdelivery  on  the  part  of  the  defendants,  amount- 
ing to  a  conversion ;  but  no  sufficient  authority  has  been  cited  in 
support  of  this  position.    It  is  true  that  a  misdelivery  by  a  car- 
rier has  been  held  to  amount  to  a  conversion;  but  the  defend- 
ants' character  of  carriers  had  ceased,  and  whatever  character 
they  filled,  it  was  not  that.    Their  position  has  been  not  inaptly 
described  as  that  of  involuntary  bailees.    Without  their  own  de- 
fault, they  found  these  goods  in  their  hands,  under  circumstances 
in  which  the  character  of  carriers,  under  which  they  received 
them,  had  ceased.    Did  they  then  as  involuntary  bailees  become 
subject  to  an  absolute  duty  to  deliver  to  the  proper  person,  so  as  to 
be  liable  for  misdelivery  though  without  negligence?  The  only  au- 
thorities in  the  courts  of  this  country  cited  in  support  of  that  prop- 
» L.  R.  5  Exch.  so. 
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osition  are  Stephenson  v.  Hart  and  Duff  z^.  Budd;  but  in  neither 
case  was  it  held  or  even  contended  that  the  misdelivery  amount- 
ed, as  a  matter  of  law,  to  a  conversion;  but  in  both  cases  it  was 
admitted  to  be  a  question  for  the  jury,  and  the  question  was  in 
fact  left  to  them,  whether  under  all  the  circumstances,  the  de- 
fendants had  acted  with  reasonable  care.  It  is  plain,  then,  on 
the  authority  of  those  cases,  that  misdelivery  under  such  circum- 
stances is  not,  as  a  matter  of  law,  a  conversion,  but  that  it  is  a 
question  of  fact  for  the  jury  whether  the  defendants  have  exer- 
cised reasonable  and  proper  care  and  caution.  The  jury  have 
answered  this  question  in  favor  of  the  defendants,  and  they  are 
therefore  entitled  to  keep  their  verdict." 

§  354.  The  law  upon  this  subject  may,  therefore,  be  stated  to 
be,  that  so  long  as  the  carrier  continues  in  the  relation  of  the 
carrier  to  the  goods,  he  is  under  an  absolute  engagement  that 
they  shall  be  delivered  only  to  the  person  who  has  the  right  to 
them;  but  that  when,  from  any  cause,  he  ceases  to  hold  them 
as  carrier,  and  becomes  a  mere  warehouseman,  or  ordinary 
bailee,  the  degree  of  responsibility  resting  upon  him  becomes 
changed,  and  from  that  moment,  if  the  goods  are  lost  by  mis- 
delivery, or  otherwise,  it  becomes  a  question  of  fact  whether  he 
has  exercised  reasonable  care  and  caution.  If  the  relation  of 
carrier  has,  under  the  circumstances,  ceased,  and  the  carrier 
stands  in  the  attitude  of  bailee,  merely,  he  is  no  longer  an  in- 
surer of  the  safety  of  the  goods,  nor  is  he  precluded  from  show- 
ing that  their  loss,  even  though  it  may  have  been  by  misdelivery, 
has  been  occasioned  by  some  other  cause  than  his  negligence  or 
want  of  caution.  In  such  cases,  the  law  as  to  the  accountability 
of  ordinary  bailees  becomes  applicable.  But  when  the  carrier 
claims  exemption,  on  the  ground  that,  under  the  particular  cir- 
cumstances of  the  case,  he  held  the  goods,  not  as  carrier,  but  as 
an  ordinary  bailee,  it  devolves  upon  him  to  show,  not  only  that 
he  has  done  his  whole  duty  to  effect  a  delivery,  according  to  the 
course  of  his  business,  but  that  he  has  been  guilty  of  no  negli- 
gence which  has  caused  or  contributed  to  the  loss. 

§  355.  Liability  as  warehouseman  when  goods  refused 
OR  consignee  cannot  be  found.  Whenever  the  carrier  can 
show  that  the  delivery  was  impossible,  from  inability  to  find  the 
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consignee,  or  from  his  refusal  to  accept  the  goods,  or  from  his 
unreasonable  delay  in  taking  them  away,  when  that  duty  de- 
volves upon  him,  according  to  the  course  of  the  business  of  the 
carrier,  or  that  from  any  other  cause  his  obligation  as  carrier 
has  ceased,  and  the  less  burdensome  one  of  warehouseman  has 
supervened,  he  may  further  show  that  the  loss  which  has  oc- 
curred was  not  attributable  to  his  fault  or  negligence,  and 
thereby  exonerate  himself  from  liability.  If,  for  instance,  the 
goods  have  been  destroyed  by  an  accidental  fire ;  ^  by  an  explo- 
sion of  dangerous  goods,  of  the  character  of  which  he  was  not 
aware ;^  by  leakage  from  a  defect  in  a  cask;'  or  have  depreci- 
ated in  market  value ;  ^  or  have  been  lost  by  theft  or  robbery, 
without  the  fault  or  negligence  of  the  carrier,'  and  he  can  show 
that  his  relation  to  the  goods  as  common  carrier  had,  before 
such  loss,  been  changed  to  that  of  a  mere  custodian  of  the  goods 
for  the  consignor  or  owner,  he  will  be  excused,  although  he  would 
have  been  unquestionably  liable  in  his  character  as  carrier. 

§  356.  It  therefore  frequently  becomes  a  question  of  import- 
ance as  well  as  of  difficulty  to  determine  when  and  under  what 
circumstances  the  relation  of  carrier  to  the  goods  has  ceased  and 
their  custody  has  become  a  mere  bailment.  It  may  be  stated  as  a 
general  proposition  that  when  the  carrier  has  done  all  that  the 
law  requires  of  him  towards  accomplishing  a  delivery,  and  from 
any  cause  fails  to  effect  it,  and  the  goods  are  of  necessity  contin- 
ued in  his  possession,  he  from  that  time  becomes  responsible  only 
as  a  depositary.  But  the  circumstances  required  to  produce  this 
change  of  relation  and  responsibility  are  very  different  in  respect 
to  different  kinds  of  carriers.  As  they  are  not  all  required  to 
make  delivery  of  the  goods  in  the  same  manner,  so  the  steps 
taken  by  one  to  perform  his  duty  in  this  regard  which  would 
change  the  measure  of  his  liability,  would  have  no  such  effect 
upon  that  of  another  engaged  in  a  different  branch  of  the  busi- 
ness. The  great  majority  of  those  who  come  under  the  denom- 
ination of  common  carriers  are  presumed,  as  we  have  seen,  to 
undertake  to  deliver  to  the  person  for  whom  the  goods  are  in- 

'  Fenner  v.  Railroad,  44  N.  Y.  505.  *  Kremer  v.  Southern  Express  Co.  6 

« Weed  V.  Barney,  45  id.  344.  Cold.  356;  Fisk  v.  Newton,  i  Denio, 

«  Hudson  V.  Baxendale,  2  Hurl.  &  N.  45. 

575-  » Neal  v.  Railroad,  8  Jones  (Law),  482. 
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tended,  personally,  and  in  order  to  avoid  that  responsibility  they 
must  show  that  the  long,  habitual  and  well  known  course  of  their 
business  authorizes  a  departure  in  that  respect  from  the  ordinary 
mode. 

§  357.  Delivery  by  carriers  by  water.  But  there  are 
several  classes  of  carriers  who,  without  regard  to  custom  or 
usage,  have  been  excepted  from  the  operation  of  this  general 
rule,  because,  owing  to  the  mode  of  transportation  which  they 
employ,  a  personal  delivery  by  them  would  be  wholly  impracti- 
cable. These  are  carriers  by  railway  and  carriers  by  water.  It 
has  been  already  stated  that,  from  the  earliest  times,  ships  which 
brought  goods  from  foreign  countries  under  bills  of  lading  were 
understood  to  contract  to  carry  only  from  port  to  port,  and  that 
they  were  never  required  to  make  a  personal  delivery  of  the 
goods,  but  were  only  required  to  land  them  upon  the  wharf,  or 
other  proper  place,  and  give  notice  to  the  consignee  or  owner.^ 
The  reasons  for  this  exception  obviously  apply  to  all  carriers  by 
water.  They  are  confined  to  the  limits  and  courses  of  the  waters 
upon  which  they  navigate  their  vessels,  and  cannot  leave  them 
with  their  vehicles  of  transportation  to  seek  the  consignee  or 
other  person  entitled  to  the  goods,  upon  the  land.  To  require 
of  them,  therefore,  a  delivery  to  the  consignee  personally  would 
obhge  them  to  employ  land  as  well  as  water  carriage,  at  every 
point  at  which  they  had  a  delivery  to  make,  which  would  impose 
upon  them  an  intolerable  hardship.  The  same  rule,  as  to  the 
mode  of  delivery,  has  therefore  been  extended  to  all  such  car- 
riers ;  and  if  the  consignee  is  not  present  to  receive  the  goods, 
they  may  land  them  and  give  him  notice  of  their  arrival.  It 
then  becomes  his  duty  to  come  or  send  for  them,  and  take  them 
away. 

§  358-  But  when  such  carriers  undertake  to  divest  themselves 
of  their  charge  in  this  less  onerous  mode,  they  must  provide  a 
suitable  and  safe  place  for  the  landing  of  the  goods.  They  can- 
not put  them  off  at  an  exposed  place  and  there  leave  them  with- 
out further  attention  at  an  unreasonable  hour,  as  in  the  night 
time,  nor  during  tempestuous  weather,  to  which  they  would  thus 

>  Hyde  u.  Trent  &  Mersey  Nav.  Co.     203;   Chickering  v.    Fowler,  4   Pick. 
S  T.R.  389;  Cope  V.  Cordova,  1  Rawle,    371. 
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be  exposed ;  nor  can  they  leave  them  exposed  and  unprotected 
upon  a  wharf,  and  claim  that  they  have  divested  themselves  of 
their  liability  as  carriers  by  having  landed  the  goods  and  given 
notice  to  the  consignee  to  come  and  get  them.  If  such  consignee 
is  not  present  and  ready  to  receive  them,  they  must  be  put  in  a 
place  of  safety,  and  kept  for  him  until  he  has  had  a  reasonable 
time,  after  notice,  to  call  for  them.  "  Such  a  delivery,  to  be  ef- 
fectual, should  not  only  be  at  a  proper  place,  which  is  usually  the 
wharf,  but  at  a  proper  time.  A  carrier  who  would  deposit 
goods  on  a  wharf  at  night  or  on  Sunday,  and  abandon  them 
without  a  proper  custodian,  before  the  consignee  had  proper  time 
and  opportunity  to  take  them  into  his  possession  and  care,  would 
not  fulfill  the  obligation  of  his  contract.  When  the  goods  are  not 
accepted  by  the  consignee,  the  carrier  should  put  them  in  a  place 
of  safety;  and  when  he  has  so  done,  he  is  no  longer  liable  on  his 
contract  of  afTreightment."  ^ 

§359.  The  carrier,  in  such  cases  is  considered  as  retaining 
the  custody  of  the  goods,  and  as  responsible  for  their  safety,  at 
least  until  he  has  given  notice  of  their  arrival  to  the  consignee ; 
and  it  has  been  held  that  his  liability  as  carrier  continues  even 
'after  that,  until  the  consignee  has  had  a  reasonable  time  for  their 
removal.  "  A  discharge  from  a  vessel,"  it  was  said  by  Allen,  J., 
in  Redmond  v.  The  Steamboat  Company,''  "  at  a  proper  place, 
seasonable  hour,  and  upon  due  notice  to  the  consignee,  does  not 
discharge  the  carrier  from  all  responsibility  for  the  safety  of  the 
goods.  It  may,  under  some  circumstances,  be  regarded  as  a  de- 
livery to  the  consignee,  and  a  performance  of  the  contract  of 
affreightment,  so  as  to  discharge  the  shipowner  from  the  strin- 

'  Richardson  v.  Goddard,  23  How.  Pick.,  371 ;  The  Peytona,  2  Curtis,  21 ; 
28;  Priced'.  Powell,  3  Corns.  322;  Red-  Gatliffe  v.  Bourne,  4  Bing.  (N.  C.)  314; 
mond  tJ.  Steamboat  Co.  56  Barb.  320;  S.  C.  3Man.&Gran.,  643;  Dean  w.  Vac- 
S.  C.  46  N.  Y.  578;  Hermann  v.  caro,  2  Head,  488;  Northern  v.  Will- 
Goodrich,  21  Wis.  536;  Ostrander  v.  iams,  6  La.  Ann.  57S;  Segura  f.  Reed, 
Brown,  15  Johns.  39;  Gibson  t;.  Culver,  3  id.  695;  Shenk  v.  Steam  Propeller 
17  Wend.  305;  Merwin  v.  Butler,  17  Co.  60  Penn.  St.  109;  The  Eddy,  5 
Conn.  138;  Blossom  ».  Smith,  3  Blatch.  W^all.  481;  Vose  v.  Allen,  3  Blatch. 
316;  Ely  V.  S.  B.  Co.  53  Barb.  207;  289;  Withers  v.  N.  J.  etc.  Co.  48  Barb. 
Mayell  v.  Potter,  2  Johns.  Cas.  371;  455;  Rowland  v.  Miln,  2  Hilton,-i5o. 
The  Peytona,  i  Ware,  541 ;  The  Grafton,  « 46  N.  Y.  583. 
Olcott  42;   Chickering  v.    Fowler,  4 
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gent  liability  of  a  carrier,  but  such  cases  are  exceptional,  and  as 
a  rule,  if  for  any  reason  the  consignee  does  not  appear  to  claim 
the  goods,  or  does  not  receive  them,  it  is  the  duty  of  the  carrier 
to  provide  a  proper  place  of  deposit,  or  in  case  of  imported  goods, 
subject  to  duty,  to  see  that  they  are  in  proper  custody.  The 
general  rule  is,  and  to  it  there  are  no  recognized  exceptions,  if 
the  consignee  is  unable  or  refuses  to  receive  the  goods,  the  car- 
rier is  not  at  liberty  to  leave  them  on  the  wharf,  but  it  is  his  duty 
to  take  care  of  them  for  the  owner.  *  *  *  It  follows  that 
until  this  is  done,  the  liability  of  the  carrier  continues.  If  it  be 
conceded  that  a  carrier  by  water  may  discharge  himself  from 
liability  by  delivering  merchandise  upon  a  wharf,  with  notice  to 
the  consignee,  the  latter  is  entitled  to  a  reasonable  time  to  re- 
move them,  and  they  are  at  the  risk  of  the  carrier  until  a  reason- 
able time  for  such  removal  has  elapsed;  and  a  right  to  put  the 
goods  in  store  for  the  consignee  does  not  exist  until  the  latter 
has  had  a  reasonable  time  for  their  removal."  ^ 

§  360.  The  notice  to  the  consignee  of  the  arrival  of  the  goods 
must  be  aftual,  and  the  mere  publication  of  the  fact  in  a  news- 
paper, without  proof  that  it  was  brought  home  to  his  knowledge, 
will  be  insufficient.*  And  if  it  be  intended  that  he  shall  call  for 
and  remove  the  goods  on  the  same  day  upon  which  it  is  given, 
it  must  be  given  at  such  time  of  the  day  as  will  give  the  oppor- 
tunity of  removing  them  before  the  expiration  of  business  hours; 
otherwise,  he  will  be  entitled  to  a  reasonable  time  on  the  next 
day  to  complete  their  removal,  and  the  carrier  will,  in  the  mean- 
time, remain  responsible  for  the  safe  custody  of  so  much  of 
them  as  could  not  have  been  removed  by  the  exercise  of  reason- 
able diligence.'  And  if  the  carrier  takes  the  risk  of  sending 
notice  of  the  arrival  of  the  goods  by  mail,  instead  of  by  a  mes- 
senger, he  must  bear  the  consequences  of  any  delay  in  its  receipt 
occasioned  thereby.* 

§  361.     And  not  only  must  actual  notice  be  given,  but  the  law 

'  Price  V.  Powell,  3  Com.  322;  Rus-  111.  561. 
sell  Manufg.  Co.  v.  Steamboat  Co.  50        «  Kohn  v.  Packard,  3  La.  225;  Mc- 

N.  Y.  121 ;  McAndrew  v.  Whitlock,  52  Keon  v.  See,  4  Rob.  (N.  Y.)  449. 
id.   40;   Gleadell  v.   Thomson,  56  id.        'Segura  v.  Reed,  3  La.  Ann.  695; 

194;  Salmon  Falls  Co.  v.  The  Tangier,  Price  v.  Powell,  3  Com.  322. 
1  Clifford,  396;  Crawford  v.  Clark,  15        « Solomon  v.  S.  B.  Co.  2  Daly,  104. 
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requires  of  the  carrier  a  due  and  proper  separation  and  designa- 
tion of  the  goods  for  the ,  use  of  the  consignee.  They  must  be 
put  in  such  a  situation  as  to  be  open  to  his  inspection,  and  so  as 
to  be  conveniently  accessible  and  a  fair  opportunity  alTorded  for 
their  removal.  The  notice  will  be  of  no  avail  if,  when  the  con- 
signee calls  for  his  goods,  they  are  so  mingled  with  or  covered 
by  other  goods  that  the  consignee  cannot  inspect  or  remove 
them,  without  himself  undertaking  their  selection  and  separation 
from  the  heap.'  Until  this  is  done  by  the  carrier,  the  goods  are 
not  ready  for  delivery.' 

§  362.  Nor  can  the  goods  be  landed  and  the  consignee  re- 
quired to  accept  them  or  take  them  away  on  the  Sabbath  day, 
or  upon  any  legal  holiday  on  which  labor  is  forbidden.  But  the 
fact  that  the  day  is  a  fast  day  by  proclamation,  or  a  holiday, 
unless  labor  be  interdicted,  will  afford  no  excuse  to  the  consignee 
for  not  receiving  and  removing  the  goods ;  and  if  he  fail  to  do 
so,  and  they  are  lost  by  the  delay,  the  loss  must  be  borne  by 
him,  and  not  by  the  carrier.  "  The  policy  of  the  law,"  says 
Grier,  J.,  in  Richardson  v.  Goddard,^  "  holds  the  carrier  to  a 
rigorous  liability,  and  in  the  discharge  of  it,  he  is  not  bound  to 
await  the  convenience  or  accommodate  himself  to  the  caprice  or 
conscientious  scruples  of  the  consignee.  The  master  of  a  ship 
usually  has  a  certain  number  of  lay-days.  He  is  bound  to  expedite 
the  unlading  of  his  vessel  in  order  to  relieve  the  owners  from  the 
expense  of  demurrage,  and  to  liberate  the  ship  from  the  onerous 
liability  of  the  contract  of  affreightment  as  soon  as  possible.  He 
has  six  days  of  the  week  in  which  to  perform  this  task,  and  has  a 
right  to  demand  the  acceptance  of  his  freight  by  the  consignee. 
The  consignee  may  think  it  proper  to  keep  Saturday  as  his  Sab- 
bath, and  to  observe  Friday  as  a  fast  day  or  other  church  festival, 
or  he  may  postpone  the  removal  of  the  goods  because  his  ware- 
house is  not  in  order  to  receive  them ;  but  he  cannot  exercise  his 
rights  at  the  expense  of  others,  and  compel  the  carrier  to  stand 
as  insurer  of  his  property,  to  suit  his  convenience  or  his  con- 
science." It  was,  therefore,  in  that  case  held  that  the  fact  that 
the  governor  of  a  state  had  appointed  a  day  as  a  general  fast 

'  The  Eddy,  5  Wall.  481 ;  The  Ben  «  Goodwin  v.  Railroad,  58  Barb.  195. 
Adams,  2  Ben.  445 ;  3  Kent's  Com.  215.        »  Supra. 


292  THE  LAW  OF  CARRIERS.  [Ch.  VIII. 

day  did  not  interfere  with  the  right  of  the  master  of  the  vessel 
to  continue  the  unlading  of  the  goods,  nor  with  the  obligation 
of  the  consignee  to  accept  and  take  them  away;  and  the  latter, 
having,  delayed  the  removal  of  the  goods  from  the  wharf,  upon 
which  they  had  been  landed  for  him,  in  order  to  observe  the  day 
as  a  holiday,  in  consequence  of  which  they  were  consumed  by 
an  accidental  fire,  it  was  held  that  he  should  bear  the  loss,  and 
not  the  carrier. 

§  363.  So  it  has  been  held  in  New  York  that  the  Fourth  of 
July  not  being  by  law  a  legal  holiday  in  that  state  except  for 
certain  specific  purposes,  there  was  no  legal  reason  why  the  car- 
rier might  not  on  that  day  tender  the  goods  and  insist  upon  their 
acceptance,  or  why  the  consignee  should  be  relieved  from  his 
duty  to  call  for  and  accept  them.  But  it  Was  at  the  same  time 
held  that  evidence  of  usage  not  to  tender  nor  to  receive  goods  on 
that  day  should  have  been  submitted  to  the  jury,  and  that  they 
should  have  been  instructed  that  if  such  a  usage  or  established 
course  of  dealing  was  proven,  the  consignee  was  entitled  to  & 
reasonable  time  after  that  day  to  remove  the  goods.* 

§  364.  The  consignee  in  such  cases  must  be  prepared  to  pro- 
ceed with  ordinary  despatch  in  the  removal  of  the  goods  and 
cannot,  of  course,  continue  the  responsibility  of  the  carrier  be- 
yond such  reasonable  time  as  would  be  necessary,  in  the  ordinary 
course  of  such  business,  to  remove  the  goods  to  a  safe  shelter  at 
a  reasonable  distance  from  the  wharf  or  landing.  He  cannot 
choose  an  unusual  and  distant  place  of  storage,  and  insist  that  the 
carrier  shall  continue  the  insurer  of  the  safety  of  his  goods  until 
he  can  move  them  piece  by  piece  to  it.  He  must  himself  take 
the  consequences  of  delay  beyond  what  may  faii-ly  be  considered, 
according  to  usage  and  the  course  of  business,  a  reasonable  time; 
and  if  there  be  any  unusual  delay,  whether  by  reason  of  the  dis- 
tance to  which  the  goods  must  be  hauled,  or  from  any  other  cir- 
cumstance in  the  situation  of  the  consignee,  and  the  goods  are 
thereby  lost,  the  carrier  cannot  be  held  liable.''  All  that  the  con- 
signee can  claim  is,  that  he  shall  have  the  time  which  would  be 
necessary,  under  the  usual  and  ordinary  circumstances,  to  pro- 

1  Russell  Manufg.  Co.  v.  Steamboat  »  Hedges  v.  The  Railroad,  49  N.  Y. 
Co.  50  N.  Y.  121.  223, 
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vide  for  the  care  and  removal  of  the  goods.  Nor  can  the  carrier 
land  the  goods  at  a  wharf  or  other  place  unnecessarily  and  un- 
reasonably distant  from  the  place  of  business  of  the  consignee, 
and  require  of  him  their  removal  vsrithin  such  time  as  would  have 
been  considered  reasonable  had  they  been  brought  within  the 
proper  distance.  In  this  regard,  the  rights  and  duties  of  the  car- 
rier and  of  the  consignee  are  reciprocal. 

§  365.  The  degree  of  diligence  to  be  exercised  by  the  carrier  in 
his  efforts  to  find  the  consignee,  when  the  goods  are  required  to 
be  delivered  to  him  personally,  and  he  is  unknown,  has  already 
been  considered.'  As  the  constructive  delivery  by  notice,  in  the 
case  of  carriers  by  water,  is  allowed  as  a  substitute  for  a  per- 
sonal delivery,  the  same  care  will  be  required  of  him  in  finding, 
under  similar  circumstances,  the  person  who  is  entitled  to  the 
notice  of  the  arrival  of  the  goods.  It  is  indeed  essential,  to  con- 
stitute a  valid  constructive  delivery  by  depositing  the  goods  upon 
the  wharf  or  other  place  of  landing,  that  the  notice  should  be 
given  to  the  consignee,  if  he  can  be  found  by  reasonable  efforts ; 
and  if  it  should  appear  that  he  could  have  been  found  had  such 
efforts  been  made,  but  that  they  were  not  made,  the  carrier 
would  undoubtedly  be  liable  for  the  loss  of  the  goods  whether  he 
had  left  them  exposed  or  had  stored  them  safely  for  the  con- 
signee; because  his  liability  as  carrier  would  have  continued 
from  the  fact  that  he  had  failed  to  use  the  proper  diligence  to 
divest  himself  of  that  relation  to  the  goods.  For  when  the  con- 
signee is  unknown  to  the  carrier,  a  due  effort  to  find  him  is  a 
condition  precedent  to  a  right  even  to  warehouse  the  goods ;  and, 
as  notice  to  the  consignee  takes  the  place  of  a  personal  delivery 
of  the  goods,  and  as  a  due  and  unsuccessful  effort  to  find  him 
will  alone  excuse  the  want  of  such  notice,  it  follows  that  if  it  be 
not  made,  the  carrier  will  continue  liable  for  their  safety  as  car- 
rier.^ 

§  366.  The  necessity  of  notice  may,  however,  be  waived  by 
the  previous  course  of  dealing  between  the  parties  in  which  it 
has  not  been  required;  as  where  the  consignee  had  be,6n  in  the 

'  Ante,  §  339.  254;  Union  S.  B.  Co.  v.  Knapp,  73  111. 

'  Zinn  V.  The  Steamboat  Co.  49  N.     566. 
Y.  442;  Sherman  v.  Railroad,  64  id. 


294  THE  LAW  OF  CARRIERS.  [Ch.  VIII. 

habit  of  daily  calling  for  and  receiving  from  the  carriers'  wharf 
shipments  of  goods  from  a  factory,  consigned  to  him  for  sale  as 
its  agent,  and  from  this  long  continuance  must  have  known  that, 
in  the  ordinary  course  of  business,  goods  would  be  awaiting  him 
each  day  at  the  wharf.*  Or  the  carrier  may  show  that  the  uni- 
form usage  and  course  of  business  of  carriers  in  the  same  trade 
in  which  he  is  employed  has  been,  to  leave  the  goods  at  the 
wharf  or  other  places  of  landing,  without  notice  to  the  consignee; 
or  that,  in  the  manner  of  delivery  adopted  by  him,  even  though 
it  might  have  been  without  notice  to  the  consignee,  he  has  con- 
formed to  the  usage  and  custom  of  the  locality  f  and  this,  it 
would  seem,  whether  the  usage  was  known  to  the  shipper  or 
not,^  every  person  who  contracts  with  another  for  services  in  his 
particular  trade,  being  understood  to  contract  with  reference  to 
the  usages  of  that  trade.*  The  carrier  may,  therefore,  show,  as 
has  been  repeatedly  held,  the  usage  as  to  the  manner  of  delivery 
of  goods  by  those  engaged  in  the  carriage  of  goods  by  water,  in 
the  particular  port  or  at  the  particular  place  of  delivery,  and 
that  he  has  acted  according  to  it.^ 

'  Russell  Manufg.  Co.  v.  Steamboat  put  off  for  them  at  the  numerous  places 

Co.  50  N.  Y.  121;  Ely  V.  Steamboat  of  landing  upon  these  streams,  unless 

Co.  S3  Barb.  207.  the  deliverv  be  at  some  port    It  seems 

!i  Gibson   V.  Culver,   17  Wend.  305;  to  have  grown  into  a  universal  under- 

Ostrander  v.  Brown,  15  Johns.  39;  Van  standing  in  such  cases,  that  the  mere 

Santvoord  v.  St.  John,  6  Hill,  157.  deposit  of  freight  upon  the  bank  of  the 

a  Farmers'   &    Mechanics'    Bank  v.  ^iver  at  the  usual  place  of  landing  is 

The  Champlain  Trans.  Co.  16  Vt.  52;  ^U  that  the  carrier  is  expected  to  do. 

la  1  .  131 ;  23  Id.  1S6.  Having  grown  into  a  universal  custom, 

^Loveland  v.  Burke,  120  Mass.  139;  ^^j  ^eing  so  understood  between  the 

Barnes  v.  Foley,  5  Burr.  271 1.  p^^ies,  there  can  be  no  doubt  but  that 

^  Dixon    V.    Dunham,    14    111.  324;  the  carrier,  in  so  depositing  ordinary 

Crawtord  v.  Clark,  15  id.  561;  Sleade  freight,  has  done  his  duty  withoutgiving 

V  Payne,  14  La.  Ann.  453 ;  McKeon  v.  notice  to  the  consignee.    Such  a  course 

See,  4  Robt.  (N.  Y.)  449;  Gatliffe  v.  ^ight  in  most  ca;es  be  also  defensible 

Bourne,  4  Bmg.  (N.  C.)  314;  Garside  upon  the  ground  that  such  had  been  the 

^.  T>  ent  Nav.  Co.  4  T.  R.  581.  .^^..^^  „f  <j^^,i„g  ^^^^^^  ^^^  ^^^^.^^ 

This  effect  of  usage  in  doing  away  g^j  consignee.      ' 
with  the  requirement  of  notice  in  cases        The  case  most  directly  in  point  as  to 

of  earners  by  water  is  one  of  import-  the  legal  effect  of  such  usage,  whether 

ance,   especially  in  river    navigation,  of  the  particular  carrier  or  of  the  class 

Such  carriers,  especially  upon  our  west-  to  which  he  belongs,  is  that  of  the 

em  rivers,  rarely,  if  ever,  give  notice  Farmers'  and  Mechanics'  Bank  v.  The 

to  the  consignees  of  freight,  which  is  champlain  Transportation  Company. 
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§  367.  The  general  rule  requiring  of  the  carrier  a  personal 
delivery  to  the  consignee  has  been  still  further  modified  in  favor 
of  railway  companies  in  a  number  of  our  states.  Such  compa- 
nies, as  common  carriers,  like  carriers  by  water,  cannot  deliver 
at  the  warehouse  or  other  place  of  business  of  the  consignee 
without  the  employment  of  other  means  of  transportation  than 

A  package  of  money  wsa  delivered  by  whether,  conceding  that  the  usage  of 
the  teller  of  a  bank  at  Burlington  to  the  carrier  might  justily  a  departure 
the  captain  of  the  defendants'  boat,  to     from  the  general  rule  as  to  delivery,  it 

was  necessary  that  that  usage  should 
be  known  to  the  plaintiff.  Upon  this 
subject  the  court  held,  that  "in  the 
absence  of  any  special  contract  between 
the  parties  in  relation  to  the  subject, 
the  duty  and  liability  of  the  defendants 
must  be  determined  by  the  law  applica- 
ble to  carriers  of  this  description.  This 
liability  may  be  modified  by  contract, 
by  the  general  usage  of  the  business, 
or  by  the  defendants'  particular  usage. 
This  was  evidently  the  opinion  of  this 
court  when  the  case  was  beibre  it  upon 
a  former  occasion.  Indeed,  the  case 
was  then  opened  upon  the  ground  that 
the  evidence  of  custom  and  usage, 
offered  by  the  defendants,  should  _have 
been  received.  It  is  true  that  upon 
that  occasion,  the  defendants  offered  to 
prove  that  the  custom  and  usage  upon 
which  they  relied  were  known  to  the 
plaintiffs;  but  it  is  very  obvious  that 
the  learned  judge,  who  then  delivered 
the  opinion  of  the  court,  did  not  con- 
Eider  it  material  that  the  usage  and  pus^ 
torn  should  be  known  to  the  plaintiffs. 
He  says ;  '  The  court,  however,  are  not 
called    upon   to  decide  whether    this 


be  carried  to  Plattsburg,  where  it  was 
in  the  habit  of  touching  to  put  off 
freight,  for  another  bank  in  the  latter 
place.  When  the  boat  arrived  at  Platts- 
burg the  captain  delivered  the  package 
to  the  wharfinger,  there  to  be  carried 
to  the  bank.  No  notice  was  given  to 
the  bank  of  the  arrival  of  the  package ; 
and  before  its  delivery,  and  whilst  in 
the  wharfinger's  possession,  it  was  sto- 
len. The  owners  of  the  boat  were  sued 
by  the  Burlington  bank  for  the  value 
of  the  package,  and  upon  the  trial,  the 
defendants  offered  to  prove  that  it  had 
always  been  the  constant,  uniform  and 
unvaried  usage  and  custom  of  all  the 
boats  belonging  to  the  defendants,  when 
they  received  packages  of  money,  like 
the  one  in  question,  to  carry  to  any 
place  on  the  lake,  and  particularly  to 
the  bank  at  Plattsburg,  to  deliver  them 
to  the  wharfinger  to  be  carried  to  the 
bank  without  giving  notice  to  the  con- 
signee. This  evidence  was  objected  to 
and  excluded  by  the  court,  and  the 
jury  returned  a  verdict  for  the  plaintiff. 
The  supreme  court  was,  however,  of 
opinion  that  the  inferior  court  had  erred 


in  the  exclusion  of  this  evidence,  and  knowledge  is  of  any  importance.     If 

its  judgment  was,  on  this  ground,  re-  the  evidence  had  been  admitted,  and  it 

versed,  and  the  case  remanded  for  an-  had  fallen  short  of  establishing  the  fact 

other  trial.     16  Vt.  52.     The  case  again  of  personal  knowledge  in  the  plaintiffs, 

came  before  the  supreme  court,  iS  Vt.  I  am  not  prejared  to  say  that  the  de' 

131,  and  the  question  was  directly  made,  fendants  would  be  Jiable.' 
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such  as  they  employ  upon  their  tracks.  Their  cars  move  upon 
lines  from  which  they  cannot  deviate,  and  they  must  therefore 
make  their  deliveries  either  at  the  termination  of  their  routes  or 
at  fixed  intermediate  points.  The  same  reasons  therefore  exist 
for  dispensing  with  the  rule  of  personal  delivery  as  to  them  as  in 
the  case  of  the  carrier  by  water.  But  the  supreme  court  of 
Massachusetts,  in  several  early  cases  upon  the  subject,^  carried 
the  exemption  from  the  obligation  to  make  an  actual  delivery 
further  in  the  case  of  railway  carriers  than  had  ever  been  al- 
lowed to  carriers  by  water,  and  held  that  all  that  could  be  re- 
quired of  railways  was  a  safe  deposit  of  the  goods  upon  the 
platform  or  in  the  warehouse  of  the  road  at  the  end  of  the  tran- 
sit, to  await  delivery  to  the  consignee,  when  he  should  call  for 
them,  and  that  from  the  time  of  such  deposit,  even  without  notice 
by  the  carrier  to  the  consignee,  the  liability  of  the  former  was 
changed  from  that  of  common  carrier  to  warehouseman.  This 
was  said  by  Shaw,  C.  J.,  in  Norway  Plains  Company  v.  The 
Railroad,  to  afford  a  plain,  precise  and  practical  rule  of  duty,  of 
easy  application,  well  adapted  to  the  security  of  aU  persons  inter- 

"  But  whatever  may  have /i^re/o/bre  is  sustainable  upon  principle.  The  case 
been  the  vievsrs  of  the  court  upon  this  at  bar  was  put  to  the  jury  by  the  county 
point,  a  majority  are  now  of  opinion  court  upon  the  supposition  that  in  order 
that  it  is  not  necessary  to  prove  that  to  enable  the  defendants  to  avail  them- 
the  plaintiff  had  personal  knowledge  selves  of  the  usage  upon  which  they 
of  the  usage,  in  order  to  make  it  avail-  relied,  as  a  defense,  the  jury  must  find 
able  to  the  defendants.  The  case  of  that  the  plaintiffs  had  knowledge  of  the 
Van  Santvoord  v.  St.  John  et  al.  6  Hill,  usage.  This,  we  think,  was  clearly 
157,  has  a  direct  bearing  upon  the  case  erroneous,  and  for  this  error  the  judg- 
at  bar.  The  doctrine  of  that  case  is  in  ment  of  the  county  court  is  reversed." 
substance  this,  that  where  goods  are  The  case  came  again, for  the  third  time, 
delivered  to  a  carrier  marked  for  a  par-  before  the  supreme  court,  23  Vt  1S6, 
ticular  place  without  any  directions  as  when  the  same  opinion,  substantially, 
to  their  transportation  or  delivery,  ex-  was  expressed  upon  the  question  of  the 
cept  such  as  may  be  inferred  from  the  extent  to  which  the  carrier  might  rely 
marks  themselves,  the  carrier  is  only  upon  the  usage  and  custom  of  his  busi- 
bound  to  transport  and  deliver  them  ness  to  justify  the  delivery  to  the  wharf- 
according  to  the  established  usage  of  inger  without  notice  to  the  consignee, 
the  business  in  which  he  is  engaged.  And  see  McMasters  v.  The  Railroad!, 
whether  the  consignor  knew  of  such  69  Penn.  St.  374. 
usage  or  not.  With  the  reasoning  and  '  Thomas  v.  Railroad,  10  Met.  472 ; 
authority  of  that  case,  we  are  well  sat-  Norway  Plains  Co.  v.  Railroad^  i  Gray, 
isfiied.    It  is  founded  in  good  sense  and  263.  ' 
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ested.  It  determines,  it  was  said,  that  such  companies  are  re- 
sponsible as  common  carriers  until  the  goods  are  removed  from 
the  cars  and  placed  on  the  platform,  and  that  if,  on  account  of 
their  arrival  in  the  night  or  at  any  other  time  when  by  the  usage 
and  course  of  business  the  doors  of  the  merchandise  depot  or 
warehouse  are  closed,  or  for  any  other  cause  they  cannot  then 
be  delivered;  or  if  for  any  reason  the  consignee  is  not  there 
ready  to  receive  them,  it  is  the  duty  of  the  company  to  store 
them  and  keep  them  safely  under  the  charge  of  careful  and  com- 
petent servants  ready  to  be  delivered,  and  actually  to  deliver 
them  when  duly  called  for  by  the  parties  authorized  and  entitled 
to  receive  them ;  and  for  the  performance  of  these  duties  after 
the  goods  are  delivered  from  the  cars,  the  company  are  liable  as 
warehousemen  or  keepers  of  goods  for  hire  only.  And  as  to 
the  giving  of  notices  by  such  carriers  as  is  required  of  those  who 
carry  by  water,  it  was  said  that  the  arrivals  of  goods  by  this 
mode  of  transportation  were  so  numerous,  frequent  and  various, 
that  it  would  be  nearly  impossible  to  send  such  special  notices  to 
each  consignee  of  each  parcel  of  goods  or  single  article  as  it  ar- 
rived, and  it  was  therefore  held  that  such  notices  should  not  be 
required. 

§368.  These  decisions  were  of  course  made  upon  the  as- 
sumption that  every  consignee  is  already  advised,  either  by  the 
consignor  or  in  some  other  manner,  that  the  goods  have  been 
forwarded  by  the  company's  line ;  and  that,  in  consequence  of 
the  great  regularity  of  this  mode  of  transportation,  compared 
with  that  by  other  modes  of  conveyance,  he  will  know  with  rea- 
sonable certainty  when  his  goods  will  arrive,  and  when  it  will  be 
his  duty  to  call  for  them  and  take  them  away.  It  is  therefore 
considered,  by.  those  who  approve  this  view  of  the  subject,  more 
reasonable  to  require  of  the  consignee  the  duty  of  sending  for  his 
goods  at  the  time  at  which  he  is  advised  they  must  arrive,  than 
to  impose  upon  the  company  the  task  of  giving  notice,  as  the 
'goods  arrive,  to  each  consignee.  It  is  said,  also,  that  the  real 
contract  of  the  railroad  company,  as  the  carrier  of  merchandise, 
is  only  to  transport  from  point  to  point  on  its  road,  and  that  when 
it  has  done  this,  and  has,  at  the  end  of  the  transit,  or  at  their  des- 
tination, unloaded  the  goods  from  its  cars  and  put  them  in  a 
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place  of  safety  for  the  consignee,  ready  to  be  delivered  to  him 
whenever  he  may  call  for  them,  it  has  fulfilled  its  contract  as 
common  carrier;  and  that,  having  provided  depots  and  ware- 
houses for  the  safe  deposit  and  custody  of  the  goods,  until  the 
consignee  shall  call  for  them,  when  the  goods  are  safely  depos- 
ited therein,  the  new  relation  of  bailor  and  bailee  takes  the  place 
of  that  of  carrier  and  consignee,  with  a  corresponding  change  in 
the  degree  of  responsibility. 

§  369.  These  cases  were  very  soon  followed  by  that  of  Moses 
V.  The  Railroad,'  in  which  the  same  question  was  brought  be- 
fore the  supreme  court  of  New  Hampshire,  with  a  somewhat 
different  result.  It  was  said  in  this  case  that  it  would  be  unrea- 
sonable to  require  of  a  consignee  of  goods,  being  transported  by 
a  railroad  as  common  carrier,  that  he  should  be  in  attendance 
at  the  precise  moment  when  his  goods  arrived,  to  receive  or  to 
take  care  of  them,  the  trains  of  such  roads,  as  was  well  known, 
being  more  or  less  irregular  in  their  hours  of  arrival.  Such  a  re- 
quirement, it  was  thought,  would  be  as  unreasonable  as  to  re- 
quire of  the  road  to  deliver  the  goods  at  a  distance  from  its 
track.  The  arrival  of  the  goods  might  be  in  the  night  or  after 
the  close  of  business  hours,  and  it  might  be  impossible  for  the  con- 
signee to  get  them  away  immediately;  and  that  until  he  had  had 
a  reasonable  opportunity  to  remove  them,  the  duty  rested  upon 
the  carrier  to  take  care  of  them  for  him.  It  thus  became  a  mat- 
ter of  necessity  for  such  companies,  transacting  business  as  com- 
mon carriers,  to  provide  depots  and  warehouses  for  the  reception 
of  freight  at  the  stations  established  for  its  delivery;  and  if  the 
goods  are  placed  in  their  warehouses  upon  its  arrival,  it  cannot 
be  said  to  be  done  in  any  sense  for  the  convenience  or  accom- 
modation of  the  consignee,  nor  be  considered,  upon  any  sound 
view,  as  equivalent  to  a  delivery.  The  servants  of  the  carrier 
still  continue  in  charge  of  them.  They  are  equally  shut  off  from 
observation  and  the  oversight  of  others  as  when  in  transit;  and 
if  they  are  lost,  damaged  or  purloined,  he  has  no  greater  oppor- 
tunity of  ascertaining  or  proving  by  whose  fault  or  negligence  it 
was  done,  than  if  such  loss  had  occurred  during  the  transporta- 
tion.   Consequently,  the  same  reasons  for  holding  the  cai-rier  to 

"32  N.  H.  523. 
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extraordinary  responsibility  during  the  transportation  of  the 
goods  exist  after  their  arrival,  at  least,  until  the  owner  or  con- 
signee shall  have  had  an  opportunity  to  take  them  in  charge. 
Supposing  that  the  consignee,  it  was  said,  has  been  advised  of 
the  sending  of  the  goods;  that  he  has  provided  himself  with  the 
proper  means  for  their  receipt  and  removal  at  the  earliest  oppor- 
tunity, and  that  he  is  also  advised  of  the  course  of  business  of 
the  road,  and  that  he  will  exercise  reasonable  diligence  to  be  at 
the  place  of  delivery  as  soon  as  practicable  after  their  arrival,  it 
was  the  opinion  of  the  court  that  he  should  be  allowed  a  reason- 
able time  after  the  arrival  of  the  goods  to  accept  and  remove 
them,  during  which  the  company  should  continue  under  its  origi- 
nal liability,  as  common  carrier,  for  their  preservation;  and  the 
conclusion  of  the  supreme  court  of  Massachusetts  was,  to  this 
extent,  expressly  disapproved.  It  was,  however,  said  that  "  the 
extent  of  the  reasonable  opportunity  to  be  afforded  him  for  that 
purpose  is  not  to  be  measured  by  any  peculiar  circumstances  in 
his  own  condition  or  situation,  rendering  it  necessary  for  his  own 
convenience  and  accommodation  that  he  should  have  a  longer 
time  or  better  opportunity  than  if  he  resided  in  the  vicinity  of  the 
warehouse  and  was  prepared  with  the  means  and  facilities  for 
taking  the  goods  away.  If  his  peculiar  circumstances  require  a 
'  more  extended  opportunity,  the  goods  must  be  considered  after 
such  reasonable  time,  as  but  for  those  peculiar  circumstances 
would  be  deemed  sufficient,  to  be  kept  by  the  company  for  his 
convenience  and  under  the  responsibility  of  deppsitaries  and 
bailees  for  hire." 

§370.  These  decisions  of  the  supreme  court  of  Massachu- 
setts have  been  repeatedly  reaffirmed  by  that  court,'  and  have 
been  approved  and  followed  by  the  courts  of  Illinois,^  Pennsyl- 

■  Barron  v.  Eldredge,  loo  Mass.  455;  pears  from  the  bill  of  exceptions,  that 

Stowe  V.  The  Railroad,  113  id.  521.  appellants  own  a  line  of  freight  cars 

*  Porter  v.  The  Railroad,  20  111.  407 ;  plying  between  the  Atlantic  seaboard 

Richardsw.  The  Railroad,  I  id.  404;  Chi-  and  the  west,  carrying  freight  at  the 

cagoetc.  R.  R.  i;.  Scott,42  id.  132;  Mer-  same    tariff   of   charges    the    railroad 

chants'  Des.  Co.  v.  Hallook,  64  id.  284.  companies  do,  whose  tracks   they  use. 

In  this  case  a  dispatch  or  transporta-  Their  only  business  is  that  of  freight- 

tion  company  was  put  upon  exactly  the  ers.     They  have  an  office  in  the  city  of 

same  footing,  as  to  the  manner  of  de-  New  York  and  one  in  Chicago.     *     * 

,  livery,  as  a  railroad  company.     "  It  ap-  We  see  nothing  in  this  case  to  take  it 
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vania/  Indiana,''  Iowa,*  Georgia,^  Alabama,'  California,*  and 
North  Carolina,'  while  the  conclusion  of  the  supreme  court  of 
New  Hampshirfe  has  been  adopted  in  Vermont,'  Wisconsin,'  Ken- 
tucky,'" New  Jersey,"  Louisiana,''*  Ohio,''  and  Kansas." 

§  371.  All  the  cases  however  which  concede  the  change  of 
the  relation  of  railroad  carriers  to  the  goods  from  that  of  com- 
mon carriers  to  that  of  warehousemen  at  the  termination  of  their 
transit,  and  without  notice  to  the  consignee  of  their  arrival,  re- 
quire that  before  such  carriers  can  claim  exemption  from  the 
more  onerous  responsibility,  the  goods  shall  be  unloaded  from 
the  cars  with  due  care,  and  deposited  in  a  safe  and  suitable  place; 
and  some  of  them  seem  to  go  even  further,  and  make  it  essential 
that  they  should  be  put  in  store.'' 

§  372.  It  is  to  be  further  observed  that  this  qualification  of 
the  liability  and  duty  of  the  carrier  as  to  the  delivery  of  the 
goods  is  confined  to  their  delivery  when  they  have  been  carried 
to  their  destination,  and  has  no  application  when,  as  between 
successive  carriers,  it  becomes  necessary  that  a  delivery  should 


out  of  the  rule  so  long  established  by 
this  court.  There  is  no  essential  dif- 
ference between  this  company  and  a 
railroad  company,  and  it  must  be  sub- 
ject to  no  other  or  greater  liabilities. 
It  differs  from  an  express  company  in 
this,  that  the  latter  have  teams  and  ve- 
hicles by  which  they  receive  and  de- 
liver goods,  and  such  is  the  established 
usage.  Their  compensation  is  found 
in  the  high  rates  of  transportation, 
whilst  appellants  receive  only  the  rates 
established  by  railroads  on  their  ordi- 
nary classified  freights." 

Rothschild  v.  The  R.  R.  69  111.  164. 

•  McCarthy  v.  The  R.  R.  30  Penn.  St. 
247;  Shenk  v.  Propeller  Co.  60  id.  109. 

'  Bansemer  v.  The  R.  R.  25  Ind.  434; 
Chicago  etc.  R.  R.  v.  McCool,  26  id.  140. 

3Mohr  V.  The  R.  R.  40  la.  579;  Fran- 
cis f.  The  R.  R.  25  id.  60. 

*The  Southwestern  R.  R.  v.  Felder, 
46  Ga.  433. 

« Ala.  &  Tenn.  Rivers  R.  R.  v.  Kidd, 


35  Ala.  209;  Mobile  etc.  R.  R.  v.  Pre- 
witt,  46  id.  63. 

'Jackson  v.  The  R.  R.  23  Cal.  268. 

'  Neal  V.  Railroad,  8  Jones  (Law),  482. 

8  Ouimit  V.  Henshaw,  35  Vt  604; 
Blumenthal  v.  Brainard,  38  id.  402; 
^inslow  V.  The  Railroad,  42  id.  700. 

9  Wood  V.  Crocker,  18  Wis.  345 ; 
Lemke  v.  The  Railroad,  39  id.  449. 

">  Jefferson ville  etc.  R.  R.  t).  Cleve- 
land, 2  Bush,  46S. 

"  Morris  etc.  R.  R.  ads.  Ayres,  5 
Dutcher,  393. 

"  Maignan  v.  The  Railroad,  24  La. 
Ann.  333. 

"Hirsch  v.  The  Quaker  City,  2  Dis- 
ney, 144. 

'*  Leavenworth  etc.  R.  R.  v.  Maris, 
16  Kan.  333. 

"Porter  v.  Railroad,  20  111. 407;  Chi- 
cago etc.  R.  R.  V.  Bensley,  69  id.  630; 
Ala.  &  Tenn.  Rivers  R.  R.  v.  Kidd,  35 
Ala.  209, 
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be  made  by  the  carrier  in  charge  of  the  goods  to  the  one  next 
succeeding,  in  order  to  complete  the  transportation.  In  such 
cases,  as  we  have  seen,  there  must  be  an  actual  delivery,  unless 
usage  or  the  course  of  dealing  of  the  connecting  carriers  may 
vary  the  rule.^ 

§  373*  These  cases  which  allow  to  railroad  companies  an  exon- 
eration from  their  liability  as  carriers  without  either  a  tender  of 
the  goods  or  a  notice-  of  their  arrival,  and  especially  those  which 
hold  that  such  liability  is  at  an  end  as  soon  as  the  goods  have 
been  deposited  in  their  depots  or  station  houses,  certainly  make 
a  wide  departure  from  the  general  rule  of  law  governing  the 
manner  of  delivery  by  other  common  carriers,  and  for  reasons 
which  have  not  been  universally  considered  satisfactory.  These 
reasons,  as  we  have  seen,  are  mainly  based  upon  the  regularity 
of  the  arrivals  of  the  trains  of  railway  companies,  and  the  fact 
that  they  are  provided  with  safe  and  commodious  warehouses  in 
which  the  goods  can  be  stored  as  soon  as  they  arrive  at  their 
destination.  The  first  of  these  reasons  assumes  that  the  con- 
signee wiU  be  always  advised  of  the  sending  of  the  goods,  and 
that  he  will  know  with  reasonable  certainty  the  time  at  which 
they  will  arrive,  and  when  he  should  call  for  them.  This  is  cer- 
tainly assuming  a  great  deal  for  the  sake  of  relieving  the  carrier 
from  his  liability.  It  may  not  be  always  true  that  the  person  to 
whom  the  goods  are  sent  is  advised  of  the  fact;  and  common 
experience  teaches  that,  however  it  may  have  been  in  the  infancy 
of  railways,  and  may  yet  be,  where  the  transportation  is  for  a 
short  distance  and  over  a  single  road,  where  the  goods  are  to  be 
transported  a  great  distance  over  several  roads  or  a  line  com- 
posed of  a  number  of  such  roads,  the  frequent  delays  occasioned 
by  excess  of  freight,  and  various  other  circumstances,  make  the 
time  of  the  arrival  of  the  goods  consigned  by  railways  often- 
times as  uncertain  perhaps  as  it  would  be  by  any  other  mode  of 
transportation.  Nor  does  the  fact  that  such  companies  are  gen- 
erally provided  with  secure  warehouses  seem  to  be  a  better  rea- 
son for  the  relaxation  of  the  general  rule  of  liability  as  to  them. 
Even  when  the  goods  are  deposited  in  such  warehouses,  they 
are  still  in  the  custody  of  the  company  or  its  servants.     They 

'  Ante,  §  103. 
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have  the  same  opportunities  to  embezzle  them  or  to  combine 
with  others  to  do  so  as  when  in  transit,  with  perhaps  less  chance 
of  detection.  The  goods  are  still  hid  from  the .  observation  of 
their  owner.  He  may  not  have  had  the  opportunity  to  remove 
them,  and  may  have  had  no  knowledge  of  their  arrival.  They 
may  be  stolen  or  destroyed,  and  he  may  never  know  their  fate. 
The  same  reasons,  therefore,  upon  which  is  based  the  severe  ac- 
countability of  the  carrier  for  the  safety  of  his  charge,  would 
seem  to  require  that  railway  companies  should  be  held  to  be  cus- 
todians of  the  goods  in  the  same  character  in  which  they  received 
them,  until  they  had  either  tendered  them  to  the  consignee  or 
had,  after  informing  him  of  their  arrival,  given  him  a  reasonable 
time  within  which  to  take  them  away.  This  is,  as  we  have 
seen,  the  well  settled  law  as  to  carriers  by  water,  and  no  sub- 
stantial reason  can  be  urged  why  the  rule  should  be  further  re- 
laxed in  favor  of  railroad  companies. 

§  374.  The  courts  of  several  of  the  states  in  which  the  ques- 
tion has  been  well  considered  have  accordingly  declined  to  adopt 
the  reasoning  of  the  preceding  cases,  and  have  refused  to  con- 
cede to  railroad  companies  the  right  to  dispense  with  notice  to 
consignees  of  the  arrival  of  the  goods  which  they  have  under- 
taken to  transport  as  common  carriers,  but  hold  them  to  the 
same  duty  in  that  regard  as  carriers  by  water.  In  New  York, 
the  law  upon  this  subject  is  stated  to  be  that  if  the  consignee  is 
present,  upon  the  arrival  of  the  goods,  he  must  take  them  with- 
out unreasonable  delay;  if  he  is  not  present,  but  lives  at  or  in 
the  immediate  vicinity  of  the  place  of  delivery,  the  carrier  must 
notify  him  of  the  arrival  of  the  goods,  and  then  he  must  have  a 
reasonable  time  to  remove  them;  if  he  is  absent,  unknown  or 
cannot  be  found,  the  carrier  may  store  them;  and  if,  after  notice 
of  the  arrival  of  the  goods,  the  consignee  has  had  a  reasonable 
opportunity  to  remove  them,  and  does  not,  he  cannot  hold  the 
carrier  longer  as  an  insurer.^    This  view  of  the  subject  has  also 

'  Fenner  v.  Railroad,  44  N.  Y.  505 ;  to  whom  the  goods  were  consigned, 

Hedges  -v.  Railroad,  49  id.  223;  Mc-  had  very  recently  become  resident  four 

Donald  v.  Railroad,  34  id.  497;  Sprague  miles  distant  from  the  town  to  which 

V.  Railroad,  52  id.  637 ;  Pelton  -u.  Rail-  the  goods  were  directed.    When  they 

road,  54  id.  214.  arrived,  no  one  was  present  to  receive 

In  the  case  last  cited,  the  plaintiff",  them  or  to  whom  notice  could  be  given 
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been  taken  by  the  courts  of  Minnesota  and  Michigan.^     Such, 


of  their  arrival,  and  her  residence  was 
unknown  to  the  agents  of  the  company. 
The  goods  were  therefore  removed 
from  the  car  into  the  defendant's  ware- 
liouse  and  kept  there  three  days,  when, 
without  defendant's  fault,  they  were 
consumed  by  fire.  While  the  goods  were 
thus  stored,  the  agent  having  charge  of 
the  warehouse  inquired  of  persons 
likely  to  know,  of  the  plaintiff's  place 
of  residence,  but  gained  no  information 
on  the  subject.  This  was  held  to  be 
an  abundant  excuse  for  not  giving  no- 
tice, and  the  case  was  said  to  come 
within  the  rule  as  stated  in  Fenner  v. 
Railroad,  supra.  The  defendant's  char- 
jcter,  it  was  said,  had,  before  the  fire, 
■'.hanged  to  that  of  warehouseman, 
and  the  goods  having  been  destroyed 
without  its  fault,  the  plaintiff  could  not 
recover.  "  The  consignee,"  it  was  said, 
'•  ought  before  the  arrival  of  the  goods, 
to  give  such  information  as  will  enable 
the  carrier  to  give  the  requisite  notice; 
but  whether,  if  such  notice  had  been 
given  in  this  case,  it  would  have  become 
their  duty  to  notity  the  plaintiff,  whose 
postoffice  address  was  beyond  the  mu- 
nicipality of  the  depot,  is  not  involved." 

'Pinneyt;.  Railroad,  19  Minn.  251; 
Derosia  w.  Railroad,  18  id.  133;  Buck- 
ley ti.  Railroad,  18  Mich.  121;  McMil- 
lan V.  The  Railway  Co.  16  id.  79. 

The  answer  to  the  arguments  for  ex- 
cusing railroad  companies  from  giving 
notice  to  the  consignee  of  the  arrival 
of  the  goods,  and  the  reasons  why 
such  notices  should  be  required  of 
them  as  well  as  of  carriers  by  water, 
are  well  stated  by  Cooley,  J.,  in  his 
opinion  in  this  case,  a  part  of  which  is 
here  given.  "  If,"  says  he,  "  the  busi- 
ness is  not  so  great  but  that  freight 
trains  can  be  run  with  the  same  regu- 
larity as  those  for  passengers,  and  the 
freight  can  always  be  sent  forward  im- 


mediately on  being  received  for  the 
purpose,  a  notice  from  the  consignor 
will  usually  apprise  the  consignee  with 
sufficient  certainty  when  the  goods  may 
be  expected.  But  on  the  long  through 
lines,  such  regularity  is  quite  imprac- 
ticable. Freight  must  be  sent  forward 
from  the  carrier's  warehouse  with  a 
promptness  depending  upon  the  pres- 
sure of  business ;  or,  in  other  words,  as  it 
may  suit  his  convenience  and  his  in- 
terest to  forward  it.  It  is  not  always 
in  the  power  of  the  carrier  to  give  reli- 
able information  upon  the  subject;  and 
unavoidable  delay  will  frequently  in- 
tervene after  the  transit  has  com- 
menced. To  require  the  consignee  to 
watch  from  day  to  day  the  arrival  of 
the  trains,  and  to  renew  his  inquiries 
respecting  the  consignment,  seems  to 
me  to  be  imposing  a  burden  upon  him 
without  in  the  least  relieving  the  car- 
rier. For  it  can  hardly  be  doubted  that 
it  would  be  less  burdensome  to  the  car- 
rier to  be  required  to  give  notice  than  to 
be  subjected  to  the  numberless  inquiries 
and  examinations  of  his  books,  which 
would  otherwise  be  necessary,  especi- 
ally at  important  points. 

"  The  rule  that  the  liability  of  the  car- 
rier shall  continue  until  the  consignee 
has  had  reasonable  time,  after  notifica- 
tion, to  take  away  his  goods,  is  tracea- 
ble to  certain  English  decisions  having 
reference  to  carriers  by  water,  whose 
mode  of  doing  business  resembles  that 
of  railroad  companies  in  the  inability 
to  proceed  with  their  vehicles  to  every 
man's  door  and  there  deliver  his  goods. 
It  is  a  modification  in  favor  of  the  car- 
rier by  land  of  the  obligation  formerly 
resting  upon  him,  and  which  required, 
in  the  absence  of  special  contract,  an 
actual  delivery  to  the  consignee  of  the 
goods  carried.  The  modern  modes  of 
transportation    render  this    impractic- 
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alS'o,  is  the  English  law.  No  trace  is  there  to  be  found  of  the 
distinction  which  has  been  made  in  this  country  in  favor  of  rail- 
way companies  as  common  carriers,  which  converts  them  into 


able,  unless  the  carrier  shall  add  to  his 
biisiness  that  of  drayman,  also,  which 
is  generally  a  distinct  employment.  In 
lieu  of  delivery,  therefore,  the  carrier 
is  allowed  to  discharge  himself  of  his 
extraordinary  liability  by  notifying  the 
consignee  of  the  receipt  of  the  goods, 
who  is  then  expected,  in  accordance 
with  what  is  almost  a  universal  cus- 
tom, to  remove  them  himself.  It  is 
insisted,  however,  that  this  rule,  so  far 
as  it  can  be  considered  as  established 
by  authority,  is  applicable  only  to  car- 
riers who  have  no  warehouses  of  their 
own,  but  make  the  wharf  or  platform 
their  place  of  delivery,  and  who  there- 
fore never  become  warehousemen,  and 
are  held  to  a  continued  liability  as  car- 
riers as  the  only  mode  of  insuring 
watch  and  protection  over  the  goods 
until  the  owner  can  have  opportu- 
nity to  receive  them.  This  distinction 
would  not  be  entirely  without  force, 
and  would  seem  to  be  acted  upon  in 
one  state  at  least.  Compare  Scholes  v. 
Ackerland,  14  111.  474,  and  Crawford  v. 


formed  between  them,  it  is  one  that  the 
law  forms  upon  considerations  spring- 
ing from  the  usages  of  business,  and 
having  reference  to  the  due  protection 
of  the  interests  of  both.  The  owner 
wants  storage  only  until  he  can  have 
time  to  remove  the  goods,  and  the 
warehousing  is  only  incidental  to  the 
carriage.  Payment  for  the  transpor- 
tation is  payment  also  for  the  inci- 
dental storage.  The  owner  has  been 
willing  to  trust  the  company  as  carriers 
because  the  law  makes  them  insurers; 
but  he  might  not  be  willing  to  trust 
them  as  warehousemen,  under  a  liabil- 
ity so  greatly  qualified  and  in  a  trust 
which  implies  generally  a  considera- 
ble degi  ee  of  personal  confidence ;  ao 
what  he  desires  is,  not  to  have  the 
goods  remain  in  store,  but  to  receive 
them  personally  as  soon  as  they  can  be 
carried ;  and  as  the  railroad  company, 
if  they  had  no  warehouse,  would  con- 
tinue to  be  liable  as  carriers  until  the 
lapse  of  a  reasonable  time  after  notifi- 
cation, it  would  seem  that  if  the  com- 


Clark,  15  id.  561,  with  Richards  v.  M.    pany  can  claim   any  exemption  from 


S.  &  N.  I.  R.  R.  20  id.  404,  and 
Porter  v.  Same,  20  id.  407.  See  also  Chi- 
cago &  R.  I.  R.  R.  Co.  V.  Warren,  16 
id.  502,  where  a  railroad  company  was 
held  to  the  same  measure  of  responsi- 
bility as  a  carrier  by  water,  where  the 
property  carried,  instead  of  being  placed 
in  their  warehouse,  was  left  outside. 

"  But  it  may  well  be  doubted  whether 
the  distinction  rests  upon  sufBcient 
reasons.  The  man  who  sends  his 
goods  by  railroad,  and  who  desires  to 
receive  them  as  soon  as  they  reach 
their    destination,   has  commonly   no 


their  liability  as  insurers,  it  must  be 
upon  the  ground  that  the  erection  of 
warehouses  is  for  tlie  benefit,  not  of  the 
company,  but  of  the  public  doing  busi- 
ness with  them,  and  lo  facilitate  deliv- 
ery. But  this,  as  it  appears  to  me, 
would  be  taking  a  very  partial  and  one- 
sided view  of  the  purpose  of  these 
structures. 

"  If  the  road  has  no  warehouse, 
the  cars  must  remain  standing  upon 
the  track  until  the  owner  can  come  and 
receive  his  goods;  or  if  they  are  un- 
loaded, the  company  must  not  only  es- 


design  to  employ  the  railroad  company  tablish  a  watch  to  prevent  thefts,  but  at 
in  any  other  capacity  than  that  of  car-  their  peril,  must  protect  against  in- 
ner.   If  any  other  relation  than  that  is     jury  by  the   elements.     Landing  the 
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mere  warehousemen  without  notice  to  the  consignee.  Notice, 
it  is  there  held,  is  necessary  to  effect  this  change  of  character  and 
liability;  and  after  such  notice,  if  the  consignee  fails  to  call  for 


goods  on  the  platform,  it  is  agreed  on 
all  hands,  does  not  alone  discharge  the 
carrier.  And  it  seems  to  me  that  a 
consideration  of  the  immense  carrying 
trade  of  the  country  will  force  one  to 
the  conclusion  that  it  cannot  possibly 
be  either  properly,  expeditiously  or 
profitably  done  except  with  the  conve- 
niences afibrded  by  railroad  ware- 
houses, which  afford  the  easiest,  cheap- 
est and  most  effective  means  by  which 
carriers  are  enabled  to  protect  them- 
selves against  losses  in  that  capacity. 

"As  to  the  great  centers  of  commerce, 
it  would  be  impossible  to  transact  the 
amount  of  business  now  done  if  the 
cars  must  stand  upon  the  track  until 
the  goods  carried  can  be  delivered  from 
thence  to  the  consignees.  Unloading 
them  in  immense  quantities  upon  open 
platforms  would  expose  them  to  de- 
struction. At  the  less  important  points, 
the  same  thing  is  true,  but  in  less  de- 
gree. It  would  seem,  therefore,  look- 
ing only  to  the  interest  of  the  carriers, 
that  the  reasons  which  require  the  con- 
struction of  warehouses  are  imperative. 
Only  by  means  of  them  can  they  keep 
their  tracks  clear  for  trains,  or  protect 
•  against  the  destruction  of  goods  of 
which  they  are  insurers.  And  wher- 
ever the  business  is  large,  warehouses 
are  required  also  to  enable  the  compa- 
nies to  carry  out  a  system  of  separation 
and  classification  of  goods  received, 
without  which  it  would  be  quite  impos- 
sible to  conduct  the  business  with  facil- 
ity or  profit.  The  warehouses  are  also 
absolutely  essential  in  connection  with 


therefore,  they  seem  indispensable  to 
the  business  of  the  carrier;  and  being 
constructed  with  reference  to  it,  they 
are  properly  nothing  more  than  an  ex- 
tension of  the  platforms  upon  which 
the  companies  receive  and  deliver 
goods,  with  walls  and  roofs  added  to 
facilitate,  guard  and  protect  against  in- 
juries by  the  elements. 

"The  interest,  on  the  other  hand, 
which  the  consignee  has  in  the  ware- 
house, is  much  less  direct  and  import- 
ant. It  may  facilitate  the  delivery  of 
goods,  but  the  carrier  is  liable  if  he 
fail  to  deliver  in  a  reasonable  time. 
The  risk  of  loss  and  injury  will  be  less, 
but  against  these  the  carrier  insures. 
In  no  proper  sense  can  the  warehouse 
be  said  to  be  for  his  accommodation; 
and  if  the  obligations  of  the  carrier  to 
him  are  to  be  diminished  by  its  erec- 
tion, he  might  well  prefer  that  it  should 
not  be  built.  The  rule  which  changes 
the  carrier  into  a  warehousman  against 
the  will  of  the  owner  of  the  property, 
on  the  ground  solely  that  he  has  erect- 
ed convenient  structures  for  the  stor- 
age, but  which  structures  ai-e  abso- 
lutely essential  to  his  business  as  car- 
rier, seems  to  me  to  be  a  departure 
from  the  rule  of  the  common  law,  up- 
on reasons  which  do  not  warrant  it. 
It  is  a  rule  which  allows  the  insurer  to 
absolve  himself  from  obligations  to  the 
insured,  by  supplying  himself  with  con- 
veniences for  the  transaction  of  his 
business  and  with  the  means  of  protec- 
tion against  loss  and  damage. 

"  A  critical  examination  of  the  cases 


the  receipt  and  dispatch  of  goods  to  be  on  this  subject  would  scarcely  be  use- 
sent  from  each  point,  and  in  respect  to  ful.  As  they  cannot  be  reconciled,  the 
which  the  railroad  company  are  un-  court  must  follow  its  own  reasons, 
questionably  liable  as  carriers  from  the  "  I  am  unable  to  discover  any  ground, 
time  of  their  receipt.  In  every  view,'  which  to  me  is  satisfactory,  on  which 
20 
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the  goods  within  a  reasonable  time,  the  carrier  becomes,  as  to 
them,  a  warehouseman  merely.^  And  it  is  to  be  gathered  from 
the  cases,  that  it  is  the  universal  course  of  business  there,  with 
this  class  of  carriers,  either  to  deliver  personally,  or  to  send  to 
consignees  what  are  there  denominated  advice  notes,  informing 
them  of  the  arrival  of  the  goods ;  and  that  until  this  is  done,  the 
company  remains,  subject  to  the  liability  of  a  common  carrier. 

§  375.  Railroad  companies,  in  common  with  all  carriers,  may 
be  excused  from  a  strict  compliance  with  legal  requirements,  in 
the  manner  and  other  circumstances  of  delivery,  by  an  established 
and  known  usage  of  their  own,  with  reference  to  which  the  con- 
tract for  carriage  must  be  supposed  to  have  been  entered  into. 
As  where  goods  were  sent  to  a  way  station,  at  which  it  was, 
known  to  the  shipper  the  road  had  no  warehouse,  but  had  long 
been  in  the  habit  of  putting  off  the  goods  upon  a  platform  for 
consignees,  who  were  expected  either  to  be  present  to  receive 
them  or  to  come  for  them  immediately  after  their  arrival,  and  it 
was  shown  that  the  plaintiff,  who  had  sued  the  company  for  the 


a  common  carrier  of  goods  can  excuse 
himself  from  personal  delivery  to  the 
consignee,  except  by  that  which  usage 
has  made  a  substitute.  To  require  him 
to  give  notice  when  the  goods  are  re- 
ceived, so  that  the  consignee  may  know 
■when  to  call  for  them,  imposes  upon 
him  no  unreasonable  burden.  If,  by . 
understanding  with  the  consignee,  the 
goods  were  to  remain  in  store  for  a  def- 
inite period,  or  until  he  should  give  di- 
rections concerning  them,  the  rule 
would  be  different,  because  the  relation 
of  warehouseman  would  then  be  estab- 
lished by  consent.  In  the  absence  of 
such  understanding,  sound  policy,  I 
think,  requires  the  carrier  to  be  held 
liable  as  such  until  he  has  notified  the 
consignee  that  the  goods  are  received. 
If  the  nature  of  the  bailment  then  be- 
comes changed  through  the  neglect  of 
the  consignee  to  remove  the  goods,  it 
will  be  by  his  implied  assent.  Such  a 
rule  is  just  to  both  parties  and  burden- 
some to  neither;   and  it  will  tend  to 


promptness  on  the  part  of  carriers  in 
giving  the  notices,  which,  whether 
compulsory  or  not,  are  generally  ex- 
pected from  them."  And  see  Tanner 
V.  Railroad,  53  Penn.  St.  411,  in  which 
the  learned  judge  who  delivered  the 
opinion  of  the  court  declares  that  the 
correct  rule  is,  to  require  notice  by  rail- 
road companies  of  the  arrival  of  the 
goods.  See  also  2  Parsons  on  Contracts, 
book  III,  ch.  XI,  where  the  opinion  is 
expresssed,  that  notice  should  be  re- 
quired in  such  cases,  and  that,  so  posi- 
tively that  "  no  usage  against  it  should 
be  permitted  to  control  the  law,  at  least 
not  unless  it  were  quite  universal  and 
well  known  to  all."  See  also  Chicago 
etc.  R.  R.  V.  Scott,  42  111.  133,  in  which 
Breese,  J.,  admits  that  the  more  correct 
rule  would  be  to  require  notice  to  be 
given,  but  states  it  to  be  too  well  estab- 
lished otherwise  in  that  state  to  be 
changed.  And  see  Story  on  Bail,  g  543. 
'  Mitchell  V.  The  Railway  Co.  10  L. 
R.  Q.  B.  2S& 
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loss  of  his  goods,  put  off'in  this  manner  and  without  notice  to  him, 
had  frequently  received  goods,  dehvered  in  this  way,  and  was 
well  aware  of  the  custom,  it  was  held  that  the  company  was  pro- 
tected from  liability  by  reason  of  the  usage,  the  loss  having  oc- 
curred through  the  delay  of  the  plaintiff  in  sending  for  the  goods; 
and  the  principle  of  the  cases  already  referred  to,  as  to  the  effect 
of  usage  in  controlling  the  manner  of  delivery  by  other  carriers,^ 
was  said  to  be  equally  applicable  to  railroad  companies.'' 

§  376.  What  length  of  time  will  be  considered  reasonable  for 
the  removal  of  the  goods,  at  the  expiration  of  which  the  carrier 
will  be  regarded  as  holding  them  as  warehouseman,  when  such 
reasonable  time  is  allowed  the  consignee,  it  is  said,  cannot  be 
determined  by  any  fixed  or  definite  rule,  but  must  depend  in  a 
great  measure  upon  the  circumstances  of  each  case.  When  the 
facts  are  agreed  upon  or  undisputed,  it  becomes  a  question  to  be 
determined  by  the  court  as  one  of  law ;  but  where  they  are  dis- 
puted and  unsettled,  the  question  must  be  submitted  to  a  jury.^ 

§  377.  It  is  said,  however,  that  no  indulgence  will  be  given  to 
the  consignee  by  reason  of  the  circumstances  of  his  condition  or 
situation,  which  may  make  delay  in  the  removal  of  the  goods 
unavoidable  on  his  part;  nor  will  the  distance  at  which  he  may 
reside  or  have  his  place  of  business  from  the  place  of  their  de^ 
posit  be  taken  into  consideration ;  but  he  will  be  required  to  re- 
move them  with  the  same  expedition  as  though  he  lived  in  the 
vicinity  of  the  warehouse.*  In  other  words,  the  time  within 
which  the  consignee  is  required  to  remove  the  goods  will  not  be 
made  to  vary  with  his  distance,  convenience  or  necessities,  but 
only  such  time  will  be  allowed  as  would  enable  him,  if  Uving  in 
the  vicinity  of  the  place  of  delivery,  to  remove  them  in  the  ordi- 
nary course  and  in  the  usual  hours  of  business.  He  must,  more- 
over, proceed  to  remove  the  goods  with  diligence  after  he  is  in- 
formed of  their  arrival,  and  must  provide  himself  with  ample 
means  for  doing  so.    In  Hedges  v.  The  Railroad,'  goods  arrived 

'  Ante,  §  342.  ^  Moses  v.  Railroad,  32  N.  H.  523; 

'  McMasters  v.  Railroad,  69   Penn.  Wood  v.  Crocker,  18  Wis.  345 ;  Leav- 

St.  374.              '  enworth  etc.  R.  R.  v.  Maris,  16  Kan. 

'Roth   V.  Railroad,  34  N.  Y.  548;  333;  Derosia  f.  Railroad,  18  Minn.  133, 

Hedges  t).  Railroad, 49  id.  223;  Lemke  'Supra. 
V.  Railroad,  39  Wis.  449. 
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for  the  plaintiffs  early  in  the  morning.  They  received  notice  of 
the  fact  an  hour  or  two  later  on  the  same  day,  and  gave  direc- 
tions to  their  carman  to  go  for  and  bring  them  from  the  depot. 
The  carman  brought  away  one  load,  but  during  the  balance  of 
the  day  carted  for  the  plaintifis  to  other  places,  or  remained. idle. 
No  other  directions  were  given,  and  no  further  effort  was  made  to 
remove  the  goods.  During  the  following  night  the  goods  were 
burned,  without  the  fault  of  the  defendant.  It  was  held  that  the 
loss  must  be  borne  by  the  plaintiffs,  the  defendant's  relation  to 
the  goods  having  become  changed  before  they  were  burned,  by 
the  delay  of  the  plaintiffs  in  removing  them.  "The  plaintiffs 
seek  to  hold  the  defendant,"  say  the  court,  "  to  a  strict  lialjility 
as  insurer  of  the  goods.  Asking  that  so  rigid  a  rule  be  applied 
to  the  defendant,  it  is  just  that  the  plaintifis  in  turn  be  held  to 
prompt  and  diligent  action.  A  consignee  cannot,  after  he  has 
notice  of  the  arrival  for  him  of  property,  defer  taking  it  away 
while  he  attends  to  his  other  affairs.  He  may  not  thus  prolong 
the  time  during  which  the  carrier  shall  remain  liable  as  an  in- 
surer. That  would  be  to  make  the  carrier  a  mere  convenience 
for  the  consignee,  without  consideration  of  any  kind  to  the  car- 
rier, and  yet  resting  under  a  great  risk.  So  much  time  as  the 
consignee,  after  notice,  gives  to  his  other  business,  to  the  neglect 
of  taking  charge  of  his  property  and  removing  it  from  the  cus- 
tody of  the  carrier,  cannot  be  allowed  to  him  in  estimating  what 
is  a  reasonable  time  for  him  in  which,  after  notice  of  arrival,  to 
take  delivery  of  his  goods.  He  is  not  to  be  compelled  to  leave 
all  other  business  to  take  his  goods  from  the  hands  of  the  carri- 
er. He  may  attend  first  to  whatsoever  demand  of  his  business 
he  deems  the  most  ui:gent  or  the  most  profitable;  but  he  cannot 
do  this  at  the  hazard  and  expense  of  the  carrier.  It  is  the  duty 
of  the  carrier  to  give  notice  of  arrival;  it  is  the  duty  of  the 
consignee,  at  once,  and  with  diligence,  to  act  upon  this  notice, 
and  to  seek  delivery,  and  to  continue  until  delivery  is  complete. 
Either  may  neglect  this  his  duty,  but  then  the  consequence  of 
the  neglect  must  be  borne  by  him." 

§  378.  During  this  reasonable  time  the  liability  of  the  carrier 
remains  unchanged;  but  so  soon  as  it  has  elapsed,  he  no  longer 
stands  in  the  relation  of  carrier  to  the  goods,  but  in  that  of  an 
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ordinary  bailee  for  hire.  Though  an  involuntary,  he  is  not  a 
gratuitous  bailee.  He  has  the  right  to  charge  for  the  storage 
and  keeping  of  the  goods  as  warehouseman,  for  whatever 
length  of  time  they  may  remain  in  his  custody  after  the  reason- 
able opportunity  has  been  afforded  to  the  owner  to  remove  them, 
in  adddition  to  his  compensation  for  their  carriage.  The  custody 
and  protection  of  the  goods,  in  his  new  character  as  warehouse- 
man, is  a  distinct  service  from  that  of  their  transportation,  which 
entitles  him  to  additional  compensation,  in  consideration  for 
which  he  continues  liable  for  their  safe  keeping  as  the  hired 
bailee  of '  the  owner.  As  such  bailee,  he  is  bound  to  take  ordin- 
ary care  of  the  goods,  and  if  he  suffers  them  to  be  damaged  or 
lost,  for  want  of  such  ordinary  care,  or  by  his  failure  to  keep 
them  in  a  safe  and  suitable  place,  or  to  store  them  properly,  he 
will  be  liable.  If  the  consignee  refuse  to  take  the  goods,  the 
the  carrier  will  become  bailee  for  the  consignor  or  owner,  who- 
ever he  may  be,  under  the  same  terms  as  to  liability.  And 
when  he  has  once  become  the  bailee  of  the  goods  in  the  charac- 
ter of  warehouseman,  his  liability  in  that  character  wiU  continue 
as  long  as  the  goods  remain  in  his  custody.' 

DELIVERY  BY  EXPRESS  COMPANIES. 

§  379.  Express  companies  may  be  said  to  owe  their  origin  to 
this  modification  of  the  law  in  regard  to  the  delivery  of  goods 
in  favor  of  water  carriers  and  railway  companies.  Depositing 
in  warehouses,  whether  with  or  without  notice  to  the  consignee 
or  owner,  with  the  requirement  that  he  should  call  for  them,  was 
found  to  be  unsuitable  for  the  carriage  of  small  and  valuable 
parcels,  as  well  as  troublesome  to  the  consignee.  To  avoid  this 
inconvenience,  as  well  as  secure  greater  safety  and  despatch  in 
the  transportation  and  delivery  of  valuable  packages,  carriers 
who  undertook  to  make  delivery  to  the  consignee  personally, 
although  their  lines  of  travel  might  be  identical  with  those  of  the , 
water  carrier  and  the  railroad  carrier,  and  even  though  they 
might  employ  the  vehicles  of  these  carriers  to  effect  the  trans- 
portation, became  necessary.     This  necessity  was  supplied  by 

'Brown  v.  Railway,  54  N.  H.  535;    Mitchell  ».  Railway  Co.  loL.  R.  Q. B. 
Cairns   v.    Robins,    8  M.  &  W.  258;    256. 


310  THE  LAW  OF  CARRIERS.  •       [Ch.  VIII. 

what  are  known  in  this  country  as  express  companies,  which 
undertake  to  carry  goods  of  that  class,  and  to  make  a  personal 
delivery  of  them  to  the  consignee ;  and  to  this  public  profession 
they  are  held  by  the  law  with  great  strictness.^ 

§  380.  Their  right,  however,  to  dispense  with  the  require- 
ment of  a  delivery  to  the  consignee  personally,  and  to  change 
the  character  in  which  they  hold  the  goods  from  that  of  carriers 
to  warehousemen,  by  giving  notice  to  the  consignee,  and  allow- 
ing reasonable  time  to  call  for  them,  at  unimportant  way  stations 
of  the  railways  upon  which  they  transport  goods,  has  been  recog- 
nized in  some  of  the  cases.  But  it  is  said  that  this  privilege  will 
be  confined  to  the  delivery  of  goods  by  them  at  places  at  which 
their  business  is  so  small  as  not  to  justify  the  employment  of 
messengers  or  delivery  agents  or  wagons,  that  it  must  be  in  con- 
formity with  a  usage  in  reference  to  which  it  must  be  supposed 
the  parties  contracted,  and  that  prompt  notice  must  be  given.' 

§  381.  Whether  the  usage  and  custom  of  such  companies 
can  be  relied  upon  by  them  as  an  excuse  for  omitting  a  delivery 
personally  to  the  consignee,  imder  particular  circumstances  and 
in  certain  cases,  to  the  same  extent  as  by  other  carriers,  is  not 
well  settled.  The  cases  show  that  the  courts  are  somewhat 
averse  to  making  exceptions  in  their  favor  as  to  this  duty  upon 
that  ground,  though  they  have  been  sometimes  allowed  to  rely 
upon  it.  Where  delivery  was  made  to  the  clerk  of  a  government 
bakery  of  an  ordinary  package,  consigned  to  one  of  the  employees 
by  an  express  company,  it  was  held  that  the  carrier  was  justified 
by  the  usage  and  custom  in  such  cases,  in  making  the  delivery 
in  this  manner.  But  it  was  afterwards  decided  by  the  same 
court  that  a  delivery  by  such  a  carrier  to  a  station  agent  or 
switchman  of  the  railroad  at  a  way  station,  where  the  amount  of 
business  done  by  the  carrier  was  very  small,  and  where  no  mes- 

'  Bald-win  t;.  American  Express  Co.  443;   Southern  Express  Co.  v.   Arm- 

23  111.  197;   American  Union  Express  stead,  50  Ala.  350;  American  Express 

Co.  V.  Wolf,  79  id.  430;   American   U.  Co.  v.  Robinson,  72  Penn.  St.  274. 

Express    Co.    v.    Schier,   55    id.    140;  'Baldwin     v.    Express    Co.    supra; 

Marshall  v.   American  Express  Co.  7  American  Express  Co.  t;.  Schier,  supra; 

Wis.  1 ;  Sullivan  v.  Thompson,  99  Mass.  Gulliver  v.  Adams  Express  Co.  38  111. 

2S9;Packardt'.Earle,ii3id.,28o;  Wit-  503;  Haslam  t».  Adams  Express  Co.  6 

beck  V.  Holland,  45  N.  Y.  13;  55  Barb.  Bosw.  235. 
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senger  had  ever  been  employed  by  it,  could  not  be  defended 
upon  the  ground  of  the  usage  of  the  company,  and  of  all  other 
express  carriers,  so  to  deliver  the  goods  and  notify  the  con- 
signee. It  was  said  that  such  usage  was  local  in  its  application 
and  character,  and  confined  to  this  station,  and  that  unless  it  was 
shown  that  the  plaintiff  knew  of  the  custom  when  he  made  the 
contract,  he  could  not  be  held  bound  by  it;  and  the  latter  case 
was  held  to  be  clearly  distinguishable  from  the  former.^  And 
where  an  express  carrier  put  off  a  package  upon  the  platform  of 
a  station  at  which  it  had  no  messenger  or  agent,  and  no  ware- 
house, and  only  carried  the  package  at  the  solicitation  of  the 
plaintiff's  agent,  who  knew  these  facts,  to  a  consignee  who  had 
before  received  goods,  delivered  at  the  same  station  in  the  same 
manner,  it  was  held  that  it  could  not  rely  upon  usage  as  a  de- 
fense, when  sued  for  the  loss  of  the  package. 

§  382.  But  it  has  been  held  that  a  custom  of  an  express  car- 
rier to  deliver  to  the  president  of  a  college,  packages  sent  to  the 
students,  might  be  relied  upon  as  a  justification  of  such  a  deliv- 
ery in  a  suit  for  a  loss.^  And  a  usage  in  delivering  packages  to 
a  bank,  after  banking  hours,  has  also  been  considered  available 
for  the  defense  of  the  express  company  when  it  was  sued  for  the 
loss  of  the  package,  after  its  tender  and  refusal,  because  not  of- 
fered within  such  hours  and  in  the  absence  of  the  cashier  of  the 
bank,  because,  it  was  said,  if  it  had  been  the  habit  of  the  bank 
to  receive  such  packages  from  the  carrier  on  its  arrival,  it  was 
very  proper  for  the  jury  to  consider  it  in  reference  to  the  ques- 
tion, whether  the  package  was  tendered  at  a  reasonable  time,' 
But  where  the  express  carrier  undertook  to  deliver  a  heavy  box 
for  the  plaintiff'  who  lived  in  the  fourth  story  of  a  building,  by 
placing  it  within  the  outside  door  of  the  building  at  the  foot  of 
the  stairs,  and  notifying  a  boy  whom  be-  found  in  the  office,  the 
plaintiff  not  being  in,  and  attempted  to  justify  such  delivery, 
when  sued  for  its  loss,  upon  the  ground  of  usage,  his  defense 
was  held  to  be  unavailable,  especially  as  the  usage  was  not  coutr 
dusively  proven,  and  it  was  said  that  the  law  was  exceedingly 

'  Sullivan  v.  Thompscnj,  99  Mass,?59',    Ga.  6SS, 
Packard  v.  Eark,  1J3  Mass.  280,  ^  Marshal}  v.  The  Amerieaj),  Express 

^Southern  Express  Co.  v.  Everett,  37    Co.  7  Wis.  i. 
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jealous*  of  any  innovation  upon  the  responsibility  of  carriers,  and 
that  the  express  business,  mpst  of  all,  required  that  even  the  most 
uniform  and  constant  dereliction  of  duty,  however  successful, 
should  not  enable  express  carriers  to  evade  liability  for  a  lost 
package  committed  to  their  care,  by  getting  up  a  usage.* 

§  383.  Whether  carrier  bound  to  make  a  personal 
delivery,  must  give  notice  of  a  refusal  of  the  goods 
BY  THE  CONSIGNEE.  It  has  been  frequently  determined  that  if 
the  express  carrier  tender  the  goods  to  the  consignee,  and  they 
are  refused,  the  carrier  will  from  that  time  hold  them  in  the 
character  of  warehouseman;  and  if  he  store  them  safely  with 
some  third  person,  it  would  seem  that  his  liability  is  completely 
at  an  end.  Whether,  in  the  case  of  such  refusal,  and  warehous- 
ing, it  becomes  his  further  duty  to  notify  the  consignor,  is  a 
question  upon  which  the  cases  are  in  conflict.  It  has  been  said, 
that  there  is  no  rule  of  law  which  requires  the  carrier  to  give 
such  notice  in  ordinary  cases ;  that  the  liability  for  a  failure  to 
give  it  could  only  arise  where  such  failure  would  be  evidence  of 
gross  negligence  in  discharge  of  the  duty  to  protect  the  property 
in  his  custody,  and  that  the  fact  that  the  property  was  liable  to 
depreciate  in  value,  by  the  fluctuation  of  the  market  price  will 
not  take  the  case  out  of  the  general  rule.  This  was  held  in  a 
case,  the  facts  of  which  were,  that  the  express  carrier  had  car- 
ried the  goods  to  destination,  and,  having  offered  them  to  the 
consignee,  who  refused  to  pay  for  and  take  them,  had  stored 
them,  without  giving  notice  to  the  consignor.  They  remained 
in  store  for  nearly  a  month,  during  which  time,  as  was  claimed 
by  the  consignor,  he  was  ignorant  of  the  fact  that  they  had 
been  refused,  and  the  goods  depreciated  greatly  in  market  value. 
This  being  the  view  taken  of  the  law  upon  the  subject^  it  was  held 
that  the  plaintifF  could  not  recover;*  a.nd  the  decision  in  this 
case,  upon  the  question  of  the  obligation  of  the  carrier  to  give 
notice  to  the  consignor,  under  such  circumstances,  Seems  to  be 
supported  by  a  number  of  cases.* 

•  Haslam  v.   Adams   Express  Ccx  6    Fisk  v.  Newton,  i  Deniov  45;  Fenner 
Bosw.  235.  V.   Railroad,  44  N.   Y.  505;    Zinn  v. 

»Kremer  v.  The  Southern  Express    Steamboat  Co.  49  id.  442 ;  Nealti.  Rail- 
Co.  6  Cold.  3.i;6.  road,  8  Jones  (Law),  482. 

*  Mayell  *.  Potter,  2  Johns.  Cas.  ^71 ; 
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§  384.  But  the  better  opinion  would  seem  to  be,  tkat  the  car- 
rier would  be  bound  to  presume,  from  such  refusal,  that  the 
consignor  was  still  the  owner  of  the  goods,  and  that  to  relieve 
himself  from  his  responsibility  as  carrier,  it  would  be  necessary 
for  him  to  store  them,  either  in  his  own  warehouse  or  with  some 
responsible  warehouseman,  and  give  notice  of  the  fact  to  such 
consignor  or  owner.  If,  however,  the  consignee  be  the  owner, 
the  notice  of  the  storing  of  the  goods,  if  they  are  not  retained 
by  the  carrier  in  his  own  warehouse,  should  be  given  to  him,  so 
that  he  may  know  where  to  call  for  them  if  he  should  so  wish.^ 
Accordingly,  where  goods  were  entrusted  to  an  express  carrier, 
with  instructions  to  collect  the  price  of  them  upon  delivery,  it 
was  held  to  be  liable  for  theii?  loss  by  depreciation  in  value,  the  ■ 
goods  having  been  kept  by  the  carrier  at  the  place  of  destina- 
tion, without  notice  to  the  consignor,  for  nearly  a  month  after 
they  had  been  tendered  to  the  consignee,  and  not  taken  by  him, 
because  he  was  not  then  prepared  to  pay  for  them,  although  he 
had  several  times  promised  to  call  and  pay  for  them.^ 

§  385.  But  it  has  been  held  that  if  the  carrier  is  instructed 
not  to  deliver  the  goods  until  they  are  paid  for,  and  the  con- 
signee, instead  of  refusing  to  take  them,  promises  to  pay  for 
and  take  them  within  a  few  days,  and  requests  the  carj-ier  to  keep 
them  for  him  until  he  is  ready  to  pay  for  them,  the  carrier  be- 
comes a  warehouseman  of  the  goods;  and  if  they  are  destroyed 
while  so  held,  without  any  fault  or  negligence  of  his,  he  will  not  be 
liable,  although  he  has  given  no  notice  of  the  fact  to  the  con- 
signor. The  custoni  of  carriers,  however,  in  San  Francisco, 
which  was  the  place  of  delivery,  in  extending  the  time  for  the 
reception  of  goods,  and  the  distance  and  the  length  oi  time  which 
would  have  been  required  to  communicate  notice  to  the  con- 
signor, who  resided  in  the  city  of  New  York,  were  considered 
as  having  an  important  bearing  in  the  case.' 

§  386.  The  effect  will  be  the  same  upon  the  liability  of  the 
carrier  if  the  consignee  be  absent,  or  after  reasonable  diligence, 
cannot  be  found.  It  is  the  duty  of  the  consignee  to  be  on  hand  and 
ready  to  receive  the  goods.     He  cannot  absent  himself,  and  thus 

'The  Eddy,  5  Wall.  481 ;  The  Green  «  American  etc.  Express  Co.  v.  Wolf, 
etc.  Nav.  Co.  v.  Marshall,  48  Ind.  596.      79  III.  430. 

8  Weed  V.  Barney,  45  N.  Y.  344. 
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put  it  out  of  the  power  of  the  carrier  to  make  a  delivery  to  him, 
and  hold  him  during  his  absence  to  the  extraordinary  care  of  the 
goods  required  of  the  carrier.  If,  therefore,  he  be  absent  when 
the  carrier  is  ready  to  deliver  the  goods,  and  has  left  no  agent 
known  to  the  carrier  to  whom  delivery  can  be  made  for  him,  or 
to  whom  notice  can  be  given  of  their  arrival,  the  carrier  becomes 
at  once  a  mere  warehouseman  of  the  goods^.' 

§  387.  In  such  cases,  as  well  as  when  the  consignee  has  re- 
fused to  take  the  goods,  if  the  carrier  know  that  they  still  belong 
to  the  consignor,  from  being  so  informed  or  from  any  circum- 
stance which  should  bring  the  fact  to  his  knowledge,  as,  for  in- 
stance, if  he  is  instructed  not  to  deliver  the  goods  until  the  price 
is  paid,  or  other  terms  complied  with,  he  should,  upon  being 
unable  to  find  the  consignee,  after  reasonable  efforts  to  do  so, 
or  upon  ascertaining  his  absence,  give  notice  to  the  consignor 
or  other  owner,  if  he  is  known.  The  carrier,  however,  has 
always  the  right  to  presume  that  the  goods  belong  to  the  con- 
signee unless  he  is  otherwise  informed,  or  is  bound  to  infer  oth- 
erwise from  the  circumstances.  And  if,  in  the  absence  of  such 
information  or  circumstances,  he  store  the  goods  for  the  absent 
or  unknown  consignee,  without  notice  to  the  consignor,  it  would 
seem  that  he  ought  not  to  be  held  liable  for  an}"-  loss  which  may 
arise  from  its  not  being  given.  For  any  delivery  which  dis- 
charges the  carrier,  as  between  himself  and  the  consignee,  is 
good  as  against  the  consignor,  unless  the  carrier  is  advised  that 
the  goods  still  belong  to  the  latter.^ 

§  388.  The  duty  to  give  notice  to  the  consignor  or  owner  of 
the  goods,  in  case  of  their  refusal  by  the  consignee,  or  when  he 
is  absent  or  cannot  be  found,  can  arise  only  when  the  carrier  is 
required  to  make  a  personal  delivery  or  to  give  notice  to  the 
consignee  of  their  arrival.  It  has  no  application,  therefore,  to 
railroad  companies,  when  they  are  only  required  to  deposit  the 
goods  in  their  warehouses  to  await  the  call  of  the  consignee,  with- 
out notice  to  him,  which,  as  we  have  seen,  is  all  that  is  generally 
required  of  such  companies.  Their  whole  duty  as  carriers  is 
performed  as  soon  as  this  is  done,  and  the  failure  as  warehouse- 

'  Adams  Ex.  Co.  v.  Darnell,  31  Ind.  Roth  v.  Railroad,  34  N.  Y.  548;  Ala- 
20;  Marshall  .■.  Am.  Ex.Co.,  7  Wis.  i;  baraa  etc.  R.  R.  v.  Kidd,  35  Ala.  209. 
Clendaniel  v.  Tuckerman,  17  Barb.  184;        >  Sweet  v,  Barney    23  N.  Y.  335. 
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men  to  give  such  notice  would  not  be  such  negligence  as  to  make 
them  liable  in  that  character  for  any  loss  which  might  be  there- 
by occasioned.'  It  is  also  said  that  when  the  duty  devolves  upon 
the  carrier  to  give  such  notice  to  the  consignor,  and  the  attempt 
is  made  to  hold  him  liable  for  the  failure  to  perform  it,  it  must 
appear,  before  he  will  be  made  liable,  that  the  loss  for  which  the 
claim  is  made  upon  him  was  the  consequence  of  his  omission  to 
give  the  notice.  If  the  loss  be  atributable  to  a  cause  which  had 
no  connection  with  notice  to  the  owner  and  which  such  notice 
would  not  have  prevented,  it  is  evident  that  the  carrier  should 
not  be  held  liable  for  his  failure  to  give  it.^ 

§  389.  The  duty  of  the  carrier  as  to  c.  o.  d.  goods. 
Goods  are  frequently  sent,  especially  by  the  express  carrier,  with 
instructions  not  to  deliver  them  until  they  are  paid  for.'  In  such 
cases,  it  is  understood  that  the  payment  of  the  price  and  the  de- 


'  Merchants'  etc.  Co.  v.  Hallock,  64 
111.  284. 

^  Weed  V.  Barney,  45  N.  Y.  344. 

'  Goods  accompanied  with,  such  in- 
structions to  the  carrier  have  obtained 
the  name,  in  commercial  parlance,  of 
C.  O.  D.  goods,  or  are  said  to  be  sent 
C.  O.  D.  because  they  are  usually- 
marked  with  those  letters.  They  mean 
simply,  "collect  on  delivery,"  and  the 
acceptance  of  goods  thus  marked  by 
the  carrier  generally  imports  an  under- 
taking on  his  part  that  he  will  not  de- 
liver to  the  consignee  until  the  collec- 
tion is  made.  The  meaning  of  the  let- 
ters, when  they  are  indorsed  upon  pack- 
ages, and  the  attempt  is  made  to  hold 
the  carrier  as  upon  a  contract  growing 
out  of  such  a  symbolic  mark,  must  be 
explained  by  evidence.  Courts  will  not 
take  judicial  notice  of  their  meaning. 
In  the  case  of  The  American  Express 
Co.  V.  Lesem,  39  III.  312,  the  follow- 
ing remarks  were  made  by  Breese,  J., 
upon  their  meaning  and  effect:  " It  is 
proper  here  to  discuss  the  nature  and 
import  of  the  letters  C.  O.  D.,  as  placed 
on  the  receipt  and  on  the  box  by  the 
express  company.    Do  they  amount  to 


a  contract.'  And,  if  so,  what  is  the  ex- 
tent of  it.'  What  are  the  liabilities  as- 
sumed by  the  company,  and  how  can 
they  discharge  them .'  These  are  inter- 
esting questions  to  the  whole  business 
community,  and  deserve  cai-eful  and  full 
investigation,  the  more  especially  after 
the  effort  made  by  this  company  to  de- 
prive them  of  any  force  or  meaning.  The 
counsel  treats  them  as  an  enigma  not 
legally  explainable.  We  are  inclined 
to  think  that  if  an  express  company  or 
other  common  carrier  resort  to  enig- 
mas in  the  conduct  of  their  business, 
they  shall  not  alone  be  permitted  to 
afford  the  solutions.  Their  agent  testi- 
fies that  the  letters  mean  that  the  ex- 
press company  was  to  collect  of  the 
consignees,  on  delivery,  the  amount 
due  from  him  and  marked  on  the  pack- 
age, and  to  return  such  amount  to  the 
consignors ;  and  this  is  the  experience 
of  the  whole  business  community  em- 
ploying such  an  agency.  The  letters 
are  the  initials,  and  so  understood,  of 
the  words  'collect  on  delivery,'  and 
this  undertaking  by  those  letters  the 
appellants  assumed,  and  they  must  be 
held  to  a  strict  performance  thereof." 
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livery  of  the  goods  are  to  be  concurrent  acts.  The  carrier,  who 
accepts  the  goods  with  such  instructions,  undertakes  that  they 
shall  not  be  delivered  unless  the  condition  of  payment  be  com- 
plied with,  and  becomes  the  agent  of  the  shipper  of  the  goods  to 
receive  such  payment.  He  therefore  undertakes,  in  addition  to 
his  duties  as  carrier,  to  collect  for  the  consignor  the  price  of  his 
goods.  This  no  carrier  can  be  compelled  to  do  unless  it  be  a 
customary  part  of  his  business,  or  unless  he  has,  in  some  way, 
held  himself  out  to  the  public  as  willing  to  undertake  such  ser- 
vice ;  and  then,  upon  the  principle  that  every  man  who  engages 
in  a  public  employment  shall  be  required  to  act  in  that  employ- 
ment according  to  his  public  professions,  he  might  be  obliged  to 
accept  goods  upon  such  terms  from  all  who  offered  them. 

§  ^6.  However  this  may  be,  when  the  goods  are  so  received, 
the  carrier  is  held  to  a  strict  compliance  with  such  instructions, 
and  if  the  goods  are  delivered  without  an  exaction  from  the  con- 
signee of  the  amount  which  the  carrier  is  instructed  to  collect, 
he  becomes  liable  to  the  consignor  for  it.  DeKvery  under  such 
circumstances,  without  requiring  such  payment,  has  been  said 
to  be  as  much  a  conversion,  though  to  the  right  person,  as  if  it 
had  been  made  to  the  wrong  person.*  It  is  the  surrender  by  the 
carrier  of  a  security  for  the  debt,  not  only  without  authority,  but 
contrary  to  the  instructions  of  the  consignor  and  his  own  con- 
tract." 

§  391-  The  obligation  to  require  payment  for  the  goods,  as  a 
condition  of  their  delivery,  does  not  arise  from  the  implied  duty 
of  the  carrier.  It  must  rest  upon  contract,  either  express,  or  im- 
plied from  the  circumstances.  No  doubt,  if  goods,  so  marked  as 
to  clearly  indicate  that  it  was  the  intention  of  the  consignor  that 
they  should  not  be  delivered  without  payment  of  their  price,  be 
delivered  to  a  carrier  who  had  made  such  collections  a  part  of 
his  customary  business,  and  especially  if  he  had  been  in  the  habit 
of  carrying  goods  for  the  same  consignor  upon  the  same  terms, 
it  would  be  held  as  obligatory  upon  him  to  deliver  only  when 
such  payment  was  made.'    And  such  contract  may  be  verbal, 

>  Murray  v.  Warner,  55  N.  H.  546.  »  American  Express  Co.  v.  Lesem, 

•Meyer  v.  Lemcke,  31  Ind.  208.  39  111.  312. 
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and  need  not  be  incorporated  in  the  carrier's  receipt.*  But  if 
goods  so  marked  be  delivered  to  a  carrier  who  never  undertook 
to  carry  and  deliver  upon  such  terms,  no  contract  to  do  so  in  the 
particular  instance  would  arise  or  be  implied.  This  was  decided 
where  a  box,  so  marked,  was  sent  by  a  railroad  company  as 
carrier,  and  it  was  shown  that,  although  the  road  accepted  the 
box,  it  had  not  only  not  been  its  custom  to  collect  from  the  con- 
signee, but  that  it  had  never  done  so.  And  although  the  box  so 
marked  was  directed  to  the  care  of  the  consignee,  and  was  de- 
livered by  the  company  directly  to  the  latter,  upon  his  calling  for 
it,  without  collecting  the  charges  marked  upon  it,  the  road  was 
held  not  liable  for  the  loss  by  this  failure  to  pay  the  consignor 
his  charges."  So  where  a  package  was  delivered  to  the  carrier, 
with  an  accompanying  bill  upon  which  was  indorsed  the  words 
"  please  collect,"  it  was  held  that  they  amounted  only  to  a  request 
to  the  carrier,  and  that  his  acceptance  of  them  did  not  create  a 
contract  not  to  deliver  unless  the  price  was  paid. 

§  392.  When  the  carrier  receives  goods  with  such  instruc- 
tions, and  carries  them  to  their  destination,  if  the  consignee  is  not 
ready  to  pay  for  them  immediately  upon  their  being  tendered  .to 
him,  he  must  retain  them  a  reasonable  time  to  enable  the  con- 
signee to  obtain  the  means  to  do  so.  And  if  the  carrier  return 
them  immediately  upon  a  tender  of  them  to  the  consignee,  who 
declines  to  pay  for  and  take  them,  because  he  is  not  then  pre- 
pared to  do  so,  but  desires  to  be  allowed  a  reasonable  time  in 
which  to  prepare  himself  to  call  for  them,  he  will  be  liable  to  an 
action  for  damages  by  the  consignee.  And  this  will  be  so, 
whether  the  charges  demanded  are  for  freight  upon  the  goods 
or  for  their  price.'  Though  after  such  tender,  no  matter  for 
what  reason  the  consignee  defers  such  payment  and  acceptance, 
the  carrier  will  hold  the  goods  in  the  character  of  warehouse- 
man. Nor  is  a  carrier  who  is  bound  to  make  a  personal  deliv- 
ery required  to  offer  the  goods  more  than  once,  no  matter  what 

'  The  Union  etc.  R.  R.  v.  Riegel,  73  box  was  marked  "  C.  O.  D.,"  the  well 

Penn.  St.  72,  understood  abbreviation,  and  meaning 

'  Chicago  etc.  R.  R.  v.  Merrill,  48  of  course  the  same  thing  as  the  words 

111.  425.     In  this  case,  as  well  as  in  in  full. 

those  previously  cited  in  reference  to        'The  Great  Western  R'y   17.  Crouch, 

instructions  to  collect  on  delivery,  the  3  H.  &  N.  183. 


318 


THE  LAW  OF  CARRIERS. 


[Ch.  VIII. 


may  be  the  excuse  for  not  takinpf  them.^  But  if  the  consignee 
peremptorily  refuse  them,  the  carrier  would  of  course  be  justi- 
fied in  returning  them  immediately  to  the  consignor.  He  is  not 
under  any  obligation  to  do  so,  however,  in  any  event,  until  he  is 
so  instructed.  He  may  give  notice  to  the  consignor  of  their  re- 
fusal, and  await  his  instructions  in  regard  to  them.^ 


■'  Storr  V.  Crowley,  McClel.  &  Y.  129; 
Marshall  v.  The  American  Express  Co. 

I  Wis.  I. 

'  It  would  appear  from  the  authori- 
ties, though  the  question  seems  never 
to  have  been  directly  decided,  that  when 
the  money  is  received  for  the  goods, 
which  have  been  sent  with  the  under- 
standing that  the  carrier  is  to  collect 
for  them  and  bring  back  the  money,  he 
becomes  responsible  for  its  return  to 
the  consignor  as  a  common  carrier  as 
soon  as  he  has  received  it,  whether  be 
receives  any  distinct  compensation  for 
carrying  it  or  not ;  Kemp  v.  Coughtry, 

II  Johns.  107,  which  was  a  case  in 
which  the  carrier  was  directed  to  sell 
the  goods  and  bring  back  the  money. 
In  this  case,  it  was  said  that  "it  can 
make  no  difference  whether  the  return 
cargo  is  in  money  or  goods.  A  person 
may  be  a  common  carrier  of  money  as 
well  as  of  other  property.  Although  no 
commission  or  distinct  compensation 
was  to  be  received  upon  the  money, 
yet  according  to  the  evidence,  it  appears 
to  be  a  part  of  the  duty  attached  to  the 
employment,  and  in  the  usual  and  ordi- 
nary course  of  the  business  when  the 
cargo  is  sold  for  cash.  The  freight  of 
the  cargo  is  compensation  for  the  whole ; 
it  is  one  entire  concern."  So  where  the 
contract  of  the  carrier  is  that  persons 
sending  grain  over  the  route  are  to  have 
the  empty  bags  returned  without  charge 
for  freight,  it  is  not  to  be  deemed  a  gra- 
tuitous bailment  of  the  empty  bags,  so 
as  to  exempt  the  carrier  from  liability 
for  their  loss.  The  consideration  paid 
for  the  carriage  of  the  full  bags  will  be 


considered  as  cpmpensation,  both  for 
the  transportation  of  the  full  bags  and 
the  return  of  the  empty  ones.  Pierce 
V.  The  Milwaukee  etc.  R.  R.  23  Wis. 
387.  That  empty  packages  are  returned 
free  of  charge  is  one  of  the  induce- 
ments held  out  to  the  public  to  send 
full  packages  by  the  carrier.  Aldridge 
■V.  The  Railway  Company,  15  Com.  B. 
(N.  S.)  582.  In  both  these  cases  the 
carriers  were  held  liable  as  such  for  the 
loss  of  the  empties  whilst  being  re- 
turned by  them. 

The  decision  in  Kemp  v.  Coughtry 
does  not  seem  however  to  be  approved 
by  Judge  Story.  "  But  upon  the  actual 
posture  of  the  facts  in  that  case,"  says 
he  (Bailments,  §  54S),  "the  very  ques- 
tion was,  whether  the  specific  money 
on  board  was  to  be  treated  as  cargo,  or 
was  to  be  carried  back  for  hire;  and 
whether  the  master  was  bound  to  carry 
back  the  specific  money  received  by 
him  or  was  only  bound  to  pay  over  and 
account  to  the  shipper  for  the  amount 
and  value  of  the  proceeds  in  any  money 
whatsoever.  Now  it  is  certainly  no 
part  of  the  duty  of  a  common  carrier 
to  sell  goods  and  to  account  for  the 
proceeds.  If  he  sells,  it  is  not  as  a 
carrier,  but  as  a  factor.  The  owners 
of  the  vessel  may  be  liable  for  his  acts 
as  factors,  if  the  course  of  trade  makes 
him  their  agent  in  the  business  of  sell- 
ing. But  when  there  is  a  right  delivery 
of  the  goods  at  the  place  of  destination, 
the  duty  of  the  carrier  as  such  would 
seem  to  cease,  and  the  duty  of  factor  to 
commence.  If  the  specific  money  re- 
ceived, or  any  other  goods  bought  with 
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§  393.  The  consignee's  right  to  inspect  the  goods.  The 
consignee  is  entitled  to  an  opportunity  to  inspect  the  goods,  and 
this  opportunity  the  carrier  is  bound  to  afford  him,  even  though 
he  may  have  instructions  not  to  deliver  them  until  they  are  paid 


it,  are  to  be  returned  in  tlie  same  vessel 
to  the  original  port,  and  the  freight 
paid  contemplates  that  course  of  trade, 
then  as  soon  as  the  goods  or  money  are 
put  on  board  for  the  purpose  of  the  re- 
turn carriage,  the  liability  of  the  carrier 
certainly  reattaches.  But  the  evidence 
in  the  case  went  to  show,  not  that  there 
was  to  be  any  such  return  of  the  par- 
ticular money  or  goods  in  the  vessel, 
but  merely  that  there  was  a  liability  of 
the  master  to  account  for  the  proceeds 
to  the  owners  of  the  goods  and  not  to 
the  owner  of  the  vessel.  Perhaps  the 
application  of  the  law  to  the  facts,  rather 
than  the  law  itself,  as  laid  down  in  the 
case,  would  deserve  further  considera- 
tion." 

But  the  principle  upon  which  Kemp 
V.  Coughtry  was  decided  was  approved 
in  Harrington  v.  McShane,  2  Watts, 
443;  Taylor  v.  Wells,  3  id.  65,  and  Em- 
.  ery  v.  Hersey,  4  Greenl.  407.  In  the 
first  named  case,  the  owners  of  a  steam- 
boat, which  ran  upon  the  Ohio  river, 
took  produce  to  be  carried  and  sold  by 
them  for  a  certain  freight,  and  were 
bringing  back  in  the  same  vessel  the 
money  for  which  it  had  sold,  when  the 
vessel  and  money  were  accidentally  de- 
stroyed by  fire,  which  was  exactly  .the 
same  case  as  Kemp  v.  Coughtry,  except 
that  in  the  latter  case  the  money  was 
lost  by  robbery.  The  owners  of  the 
boat  were  held  liable  for  the  money  as 
carrriers.  "The  question  of  the  de- 
fendants' responsibility  in  the  present 
case,"  said  Sergeant,  J.,   "depends  on 


flour  been  lost  on  the  descending  voy- 
age, by  a  similar  accident,  there  could 
be  no  doubt  whatever  of  the  defend- 
ants' liability ;  they  were  certainly  trans- 
porting it  in  the  character  of  carriers. 
On  their  arrival  at  the  port  of  destina- 
tion, and  landing  the  flour  there,  this 
character  ceased  and  the  duty  of  factor 
commenced.  When  the  flour  was  sold, 
and  the  specific  money,  the  proceeds 
of  the  sale,  separated  from  other  mon- 
eys in  the  defendants'  hands,  and  set 
apart  for  the  plaintiffs,  was  on  its  return 
to  them  by  the  same  boat,  the  character 
of  carrier  reattached."  The  other  cases 
cited  were  substantially  the  same,  and 
were  decided  in  the  same  way. 

The  question  as  to  the  character  in 
which  the  carrier  holds  the  money 
which  he  has  collected  on  C.  O.  D. 
consignments,  in  the  performance  of 
his  duty  to  return  it  to  the  former  owner 
of  the  goods,  has  several  times  arisen 
in  courts  of  admiralty,  in  proceedings 
to  enforce  its  collection  as  a  maritime 
lien  upon  the  vessel,  and  the  claim  has 
been  allowed,  which  could  have  been 
done  only  upon  the  ground  that  the 
money  was  held  by  the  owners  of  the 
vessel  for  return  to  the  owner  in  the 
character  of  can-iers.  This  was  the 
opinion  of  Hill,  J.,  in  Zollinger  v.  The 
Steamer  Emma,  reported  in  Vol.  Ill, 
Central  Law  Journal,  p.  285.  Tliis 
question  in  the  case  was  disposed  of  by 
him  in  the  following  language  : 

"The  next  and  last  exception  offered 
by  the'  mortgagee  is,  as  to  the  liability 


the  character  in  which  they  held  this  of  the  vessel  in  rem,  upon  what  are 

money  when  the  loss  occurred.    If  they  styled  C.  O.  D.  bills,  that  is,  where  the 

were  merely  factors,  they  are  not  re-  master  of  the  vessel  contracted  to  de- 

sponsible;  if  they  were  mere  carriers,  liver  goods  to  the  consignees  to  whom 

the  reverse  must  be  the  case.     Had  the  they  had  been  sold,  and  collect   and 
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for.  The  carrier  may  even  permit  the  consignee,  upon  deposit- 
ing with  him  the  charges  upon  the  goods,  to  take  them  away, 
with  the  understanding  that,  in  case  they  do  not  answer  to  the 
quality  of  goods  ordered  by  him,  he  may  return  them  and  take 
back  his  money.  This  was  the  case  where  the  consignee  had 
ordered  a  coat  of  a  certain  description,  and  paid  the  price  to  the 
carrier,  upon  condition  that  if  upon  examination  it  should  prove 
unsatisfactory,  he  might  return  it  and  receive  back  his  money. 
In  an  action  against  the  carrier  by  the  consignor,  it  was  held  that 
the  carrier  had  done  only  what  by  law  he  was  required  to  do, 
in  giving  the  consignee  an  opportunity  to  examine  the  coat,  and 
that  therefore  he  was  not  liable.''  So,  if  the  consignor  attempt 
to  practice  a  fraud  upon  the  consignee,  the  carrier  may  return 
him  his  money,  even  without  any  agreement  or  understanding 
that  he  shall  do  so.     As  where  the  consignee  was  induced,  by 


bring  back  the  price  thereof  to  the 
shipper.  There  can  be  no  doubt  of  the 
liability  of  the  vessel  for  the  safe  trans- 
portation and  delivery  of  the  goods 
upon  these  contracts.  The  more  diffi- 
cult question  is,  as  to  the  liability  of  the 
vessel  for  the  failure  of  the  master  to 
return  the  money  received  to  the  ship- 
per. It  is,  I  believe,  a  settled  rule,  that 
■where  a  cargo  of  goods  is  delivered  to  a 
vessel  upon  a  contract  that  the  master 
shall  convey  them  to  some  market,  and 
there  sell  them  for  account  of  owner, 
until  he  makes  a  sale  and  delivers  the 
goods,  he  is  acting  as  the  master  of  the 
vessel,  and  not  as  the  agent  of  the  ship- 
per; but  that  after  he  sells  and  receives 
the  money,  he  is  agent  of  the  shipper, 
and  consequently  that  for  any  breach 
of  contract  of  affreightment,  the  vessel 
is,liable,  but  for  any  default  in  payment 
of  the  money  to  the  shipper  the  master 
is  personally  liable  only. 

"  But  there  is  a  marked  distinction 
between  such  a  case  and  one  in  which 
the  consignor  has  already  sold  the  goods 
to  the  consignee  upon  an  agreement 
that  money  is  to  be  paid  upon  delivery 


of  the  goods.  In  such  case,  the  con- 
tract is  entirely  one  of  affi-eightment. 
The  master  contracts  for  a  certain  sum 
to  be  paid  as  freight  to  transport  the 
goods  to  the  consignee  and  transport 
the  money  delivered  to  him  by  the  con- 
signee back  to  the  consignor,  or  if  the 
money  is  not  placed  upon  the  vessel  by 
the  consignee,  to  retransport  the  goods 
themselves  to  the  shipper.  The  duties 
assumed  are  entirely  those  of  a  com- 
mon carrier,  and  a  common  carrier  is  as 
much  liable  for  a  failure  to  transport 
and  deliver  money  received  by  him  for 
transportation  as  he  is  for  a  failure  to 
deliver  any  other  character  of  freight. 

"The  immense  commercial  business 
now  transacted  in  this  way  can  only  be 
protected  by  this  rule,  which  can  be 
applied  without  infringing  upon  any 
established  principle  of  admiralty,  and 
is  fully  sustained  in  the  case  of  The 
Hardy,  decided  by  Judge  Nelson,  i 
Dill.  460.  The  claims  so  far  as  proved 
must  therefore  be  allowed  as  liens  upon 
the  vessel." 

'  Lyons  v.  Hill,  46  K.  H.  49. 
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fraudulent  representations  that  he  had  become  the  lucky  drawer 
of  valuable  prizes  in  a  lottery,  to  order  them  to  be  sent  to  him, 
and  a  package  was  accordingly  sent  to  him,  with  instructions  to 
the  carrier  to  collect  a  certain  amount  of  money  from  him  before 
delivery,  on  the  pretense  that  this  was  the  amount  of  discount  to 
which  the  lottery  was  entitled,  and  when  the  package  was 
opened,  it  was  found  to  contain  nothing  but  waste  paper,  it  was 
held  that  the  carrier  was  right  in  returning  him  his  money.* 

§  394.  The  consignee's  right  to  change  the  place  of 
DELIVERY.  It  has  been  shown  in  the  last  chapter,^  that  the  own- 
er of  the  goods  may,  at  any  /time,  change  his  instructions  to  the 
carrier,  as  to  their  destination,  and  may,  if  he  chooses,  counter- 
mand his  previous  orders  in  regard  to  them ;  and  this  he  may  do 
at  any  time  during  the  transit.  But  the  consignee  is  the  pre- 
sumptive owner,  and  unless  the  carrier  is  advised  that  the  con- 
signor has  not  parted  with  his  title,  and  that  it  is  to  vest  in  the 
consignee  only  upon  the  performance  of  certain  conditions,  as, 
for  instance,  the  payment  of  their  price,  a  delivery  at  any  place 
appointed  by  the  consignee  will  discharge  the  carrier  from  his 
liability,  even  though  if  should  not  be  the  place  appointed  by  the 
consignor.  Thus  the  plaintiff  having  sold  wheat  by  sample,  to 
be  delivered  to  the  purchaser  at  his  mill,  sent  it  by  the  defend- 
ants' railway.  On  the  arrival  of  the  wheat  at  a  station,  two 
miles  from  the  mill,  the  defendants  kept  it  there  under  instruc- 
tions given  to  them  by  the  consignee,  that  wheat  arriving  for 
him  at  that  station  should  not  be  forwarded  to  the  mill  without 
his  written  order.  The  consignee  examined  the  wheat  at  the 
station,  but  refused  to  accept  it,  and  while  it  remained  there,  it 
became  deteriorated  in  quality  and  value.  It  was  held  that  the 
consignor  could  not  recover  the  loss  from  the  defendants,  as  the 
nondelivery  was  by  order  of  the  consignee.^ 

'  Herrick  v.  Gallagher,  60  Barb.  566.  the  goods  to  be  delivered  at  a  particu- 

'  §  337.  lar  place,  it  is  no  contract  to  deliver  the 

'The  London  etc.  Railway  v.  Bart-  goods  at  that  place  and  not  elsewhere. 

lett,  7  H.  &  N.  400.  The   contract  is  to  deliver  the  goods 

Pollock,  C.  B.  said  in  substance,   "  It  there,  unless  the  consignee  shall  require 

is,  I  think,  quite  clear  that  the  con-  them  to  be  delivered  at  some  other 

signee  of  goods  may  receive  the  goods  place."  Bramwell,  B.  "  I  think  it  would 

at   any   stage   of    the    journey;    and  probably  create  a  laugh  anywhere  ex- 

I  think  that  if  the  consignor  directs  ceptinacourtoflaw,  ifit  was  said  thata 
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§  395.  But  where  the  carrier  is  informed  that  the  goods  be- 
long to  another,  and  that  the  consignee  is  merely  his  agent,  he 
will  be  liable  to  such  owner  if,  after  the  goods  are  once  delivered 
to  him  for  shipment,  consigned  to  the  agent  at  a  particular  des- 
tination, he  permits  such  agent  to  take  back  the  goods  or  deliv- 
ers them  to  another  upon  his  order  at  the  place  of  shipment,  or. 
at  any  other  place  than  the  one  to  which  they  are  consigned. 
This  was  the  question  and  it  was  so  decided  in  the  case  of  the 
Southern  Express  Company  v.  Dickson.^  There  the  agent  of 
the  plaintiff  had  delivered  the  goods  to  the  company  to  be  car- 
ried, consigned  to  himself  at  destination,  at  the  same  time  inform- 
ing the  company's  agents  that  they  belonged  to  the  plaintiff,  and 
that  he  was  acting  merely  in  the  capacity  of  agent.  After  the 
company  had  received  the  goods  and  given  its  receipt  for  them 
to  the  agent,  and  before  they  were  started  upon  their  journey, 
the  company,  upon  the  order  of  the  agent  and  without  the  au- 
thority of  the  owner,  delivered  them  to  another  person.  The 
plaintiff  thereupon  sued  the  company  for  a  conversion.  "In  the 
case  before  us,"  said  the  court, "  the  proof  was  given,  and  the  jury 
found  that  the  goods  did  not  belong  to  the  consignees,  but  were 
the  property  of  the  shipper,  and  that  this  was  known  to  the 
carrier.  The  question  is,  rather,  where  it  is  known  that  the 
goods  are  the  property  of  the  shipper  and  have  been  shipped  by 
him  for  delivery  to  the  consignees  as  his  agents  at  a  distant 
place,  can  the  carrier  deliver  the  goods  to  such  consignees  or  to 
their  order  at  another  place,  or  without  starting  them  on  their 
journey?  We  think  the  rule  is,  that  where  the  consignor  is 
known  to  the  carrier  to  be  the  owner,  the  carrier  must  be  un- 
derstood to  contract  with  him  only,  for  his  interest,  upon  such 
terms  as  he  dictates  in  regard  to  the  delivery,  and  that  the  con- 
signees are  to  be  regarded  simply  as  agents  selected  by  him  to 

carrier  could  not  deliver  to  the  con-  other.  The  obvious  meaning  of  the 
signee  short  of  the  particular  place  spe-  contract  is  to  deliver  to  the  consignee 
cified  by  the  consignor.  The  goods  are  at  the  place  mentioned  unless  the  con- 
intended  to  reach  the  consignee,  and  signee.  chooses  and  the  carrier  is  will- 
provided  they  reach  him  to  his  satisfac-  ing,  that  they  should  be  delivered  some- 
tion,  it  is  immaterial  where  that  place  where  else." 
may  be ;  and  the  consignor  cares  very  '  94  U.  S.  549. 
little  whether  it  be  at  one  place  or  an- 
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receive  the  goods  at  a  place  indicated, 
merely,  the  rule  is  different."  ^ 


Where  he  is  an  agent 


' "  This  is  illustrated,"  continued  the 
court,  "by  the  case  of  Thompson  v. 
Fargo,  49  N.  Y.  iSSi.  Thompson  had, 
as  the  agent  of  White,  collected  certain 
moneys  belonging  to  White,  and  in- 
closing them  in  a  package  directed  to 
White  at  Terre  Haute,  Ind.,  sent  the 
package  from  Decatur,  in  the  same 
state,  by  the  express  company.  Various 
attempts  were  made  to  deliver  the  pack- 
age to  White,  but  he  couldnot  be  found ; 
and  Thompson,  the  shipper,  at  length 
demandLj  the  return  to  him  of  the 
package,  and,  on  refusal,  brought  an 
action  to  recover  its  value.  The  Court 
of  Appeals  of  New  York  held  that  if 
the  case  had  been  one  of  a  sale  by  the 
consignor,  with  no  directions  from  the 
consignee  how  to  ship  the  goods;  the 
former,  as  the  title  would  remain  in 
him,  might  maintain  an  action,  but  not 
when  he  was  the  mere  agent,  having 
no  interest  in  the  property,  but  acting 
pursuant  to  the  orders  of  the  owner  in 
shipping  it;  that  a  delivery  to  him 
would  be  no  defense  to  an  action  by  the 
owner.  The  case  of  Duff  v.  Budd,  3 
Brod.  &  B.  177,  holds  the  same  rule. 
The  numerous  cases  cited  by  the  plaint- 
iff in  error,  to  the  effect  that  any  deliv- 
ery to  the  consignee  which  is  good  as 
between  him  and  the  carrier  is  good 
against  the  consignor,  are  cases  where 
the  carrier  has  no  notice  of  the  owner- 
ship of  the  property  other  than  that  im- 
plied from  the  relation  of  the  parties  to 
each  other  as  consignor  and  consignee. 
This  gives  to  the  consignee  the  implied 
ownership  of  the  property,  and  hence 
justifies  the  carrier  in  taking  his  direc- 
tion as  to  the  manner  of  delivery.  In 
addition  to  those  authorities,  reference 
may  be  had  to  Sweet  v.  Barney,  23  N. 
^-  33Si  where  a  bank  in  the  interior  of 
New  York  sent  by  express  a  package 


of  money  directed  to  "The  People's 
Bank,  173  Canal  street.  New  York." 
The  package  was  delivered  to  an  agent 
of  the  People's  Bank  at  the  office  of  the 
express  company,  and  was  stolen  from 
such  agent.  The  bank  in  the  interior 
brought  its  action  against  the  express 
company,  and  the  question  was, 
whether  the  express  company  was  au- 
thorized to  deliver  the  package  at  any 
other  place  than  173  Canal  street.  The 
court  held  that,  as  there  was  no  notice 
to  the  express  company,  the  money 
was  not  the  property  of  the  People's 
Bank  in  the  city  of  New  York,  nor  any 
circumstances  to  weaken  the  presump- 
tion that  the  money  belonged  to  that 
bank,  any  delivery  that  was  good  as  to 
that  bank  discharged  the  carrier.  Of 
the  character  mentioned  is  the  case  of 
London  and  Northwestern  Railway  Co. 
V.  Bartlett,  7  H.  &  N,  400,  which  is 
much  relied  on  by  the  plaintiff  in  error. 
The  consignee  in  that  case  was  the  pur- 
chaser of  the  wheat  in  question,  and 
consequently  any  delivery  to  him  or 
his  order,  wherever  it  might  be,  would 
be  a  discharge  to  the  carrier.  The  same 
fact  existed  in  Mitchel  v.  Ede  and  oth- 
ers, II  A.  &  E.  888.  The  plaintiff  re- 
covered the  value  of  the  sugars  shipped 
from  Jamaica,  for  the  reason  that,  under 
the  circumstances  stated,  he  was  held 
to  be  the  owner  of  them.  Upon  the 
same  principle  is  Foster  v.  Frampton, 
6  B.  &  C.  107,  where  the  goods  were 
received  from  the  carrier  by  the  actual 
vendee,  and  it  was  held  that  the  trans- 
itus  was  at  an  end.  We  do  not  perceive 
anything  adverse  to  the  principles  we 
have  stated  in  the  learned  opinion  de- 
livered by  Chief  Justice  Shaw  in 
Blanchard  v.  Page,  8  Gray,  281,  nor  in 
Lee  V.  Kimball,  45  Me.  172,  which  holds 
that  where  a  vendee  of  goods  sells  the 
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EXCUSES  FOR  NONPELIVERY. 

§  396.  Carrier  excused  when  goods  taken  from  him  by 
LEGAL  PROCESS.  For  what  losses  the  carrier  will  not  be  held 
responsible,  when  he  is  not  protected  by  his  contract,  has  been 
stated  in  a  previous  chapter  upon  the  subject  of  the  legal  excep- 
tions to  his  liability  in  the  absence  of  its  limitation  by  such  con- 
tract.* It  was  there  shown  that  he  will  be  sometimes  excused 
from  such  liability  when  the  loss  has  been  occasioned  otherwise 
than  by  the  act  of  God  or  of  the  public  enemy,  as  when  it  has 
been  caused  by  the  inherent  tendency  of  the  goods  to  decay,  or 
by  some  infirmity  or  vice  against  which  the  carrier  cannot  guard, 
or  by  the  fraud  or  officious  intermeddling  of  the  owner.  Cases 
also  sometimes  occur  in  which  the  carrier  will  be  excused  from 
a  delivery  of  the  goods  where  there  has  been  no  loss.  This  oc- 
curs when,  while  being  safely  kept  or  carried  by  him  for  the 
owner,  they  are  taken  out  of  his  possession  by  process  of  law, 
either  mesne  or  final.  That  this  will  excuse  the  carrier  from  de- 
livery to  the  consignee  or  owner  is  now  almost  universally  con- 
ceded by  the  courts,  in  the  absence  of  connivance  or  collusion  on 
the  carrier's  part;  and  it  seems  to  make  no  difference  by  or 
against  whom  the  process  is  sued  out  if  it  be  valid. 

§  397.  In  Stiles  v.  Davis,^  the  plaintiffs  had  shipped  goods  by 
the  defendant  as  carrier.  An  attachment  writ  was  sued  out  by 
the  creditors  of  parties  to  whom  the  goods  had  formerly  be- 
longed, but  who  now  had  no  further  interest  in  them.  Under 
this  writ,  the  sheriff  seized  the  goods  and  took  them  out  of  the 
possession  of  the  carrier.  They  were  held  by  him  until  judg- 
ment and  execution  were  obtained,  and  were  then  sold.  In  the 
meantime,  however,  and  a  few  days  after  the  attachment,  the 
plaintiffs  made  a  demand  upon  the  carrier  for  the  goods,  which 
was  refused  because  they  had  been  attached  and  taken  from 
him;  and  thereupon  they  sued  him.  Verdict  having  been  given 
for  them  under  the  instructions  of  the  district  judge,  the  case  was 
carried  to  the  supreme  court  of  the  United  States,  in  which  it 
was  held  by  Nelson,  J.,  that  the  court  below  had  erred.    "  After 

same  before  reaching  their  destination,  >  Ante,  ch.  V. 
the  right  of  stoppage  in  transitu  is  •  i  Black,  loi. 
ended." 
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the  seizure  of  the  goods  by  the  sheriff  under  the  attachment,"  it 
was  said,  "  they  were  in  the  custody  of  the  law,  and  the  defend- 
ant could  not  comply  with  the  demand  of  the  plaintiffs  without  a 
breach  of  it,  even  admitting  the  goods  to  have  been,  at  the  time, 
in  his  actual  possession.  The  case  however  shows  that  they 
were  in  the  possession  of  the  sheriff's  officer  or  agent,  and  con- 
tinued there  until  disposed  of  under  the  judgment  upon  the  at- 
tachment. It  is  true  that  these  goods  had  been  delivered  to  the 
defendant  as  carrier  by  the  plaintiffs,  to  be  conveyed  for  them  to 
the  place  of  destination,  and  were  seized  under  an  attachment 
against  third  persons ;  but  this  circumstance  did  not  impair  the 
legal  effect  of  the  seizure  or  custody  of  the  goods  under  it,  so  as 
to  justify  the  defendant  in  taking  them  out  of  the  hands  of  the 
sherifl".  The  right  of  the  sherifl"to  hold  them  was  a  question  of 
law,  to  be  determined  by  the  proper  legal  proceedings,  and  not 
at  the  will  of  the  defendant  nor  that  of  the  plaintiffs."  And  the 
case  of  Verrall  v.  Robinson,'  was  cited  as  directly  in  point. 

§  398.    The  law  as  thus  stated  seems  to  be  generally  con- 
curred in  by  the  courts  of  both  this  country  and  of  England.^ 

'  5  Tyrwhitt's  Exch.  1069,  4  Dowling,  fendant  without  any  other  proof  than 

242.  the  mere  production  of  the  records  of 

''  Bliven  v.  Railroad,  36  N.  Y.  403,  the  replevin  suits. 
35  Barb.  188;  Van  Winkle  v.  Steam-  It  was  held  by  Monell,  J.,  in  the 
ship  Co.  37  id.  122;  Burton  v.  Wilkin-  superior  court  to  which  this  was  ap- 
son,  18  Vt.  186;  Savannah  etc.  R.  R.  z;.  ■  pealed,  that  this  was  error,  and  upon 
Wilcox,  48  Ga.  432 ;  Edson  v.  Weston,  the  question  of  the  effect  of  the  seizure 
7  Cow.  278;  Ohio  etc.  R.  R.  v.  Yohe,  of  the  goods  under  legal  proceedings, 
51  Ind.  181 ;  The  Idaho,  93  U.  S.  575,  without  noticeto  the  plaintiff,  upon  the 
II  Blatch.  218.  carrier's  liability,  the  learned  judge  re- 
in Mierson  t».  Hope,  2  Sweeney,  561,  marks:  "But  without  any  other  or 
the  defendant  pleaded  that  the  goods  had  further  proof  than  the  mere  production 
been  taken  from  his  possession  by  writs  of  the  record  of  the  proceedings  in 
of  replevin,  and  upon  the  trial,  offered  the  actions  against  the  defendant,  the 
the  record  of  the  pleadings  and  pro-  learned  justice  held  such  record  to  be 
ceedings  in  the  replevin  suits.  He  also  conclusive  without  any  proof  whatever 
offered 'to  prove  that  the  goods  be-  of  any  title  to  the  goods  in  the  plaint- 
longed  to  the  plaintiffs  in  these  actions,  iffs  in  those  actions,  and  without  any 
But  this  evidence  was  excluded  by  the  proof  of  notice  to  the  plaintiff  that  he 
court  below,  which  also  refused  to  might  come  forward  and  defend  or  pro- 
charge  that  the  carrier  was  bound  to  teci  his  title. 

give  notice  of  the  suits  to  the  plaintiff  "However  unsettled  the  law  may  be, 

or  to  submit  any  question  of  fact  to  the  and  it  may  be  said  to  be  quite  unsettled, 

jury,  but  directed  a  verdict  for  the  de-  in  regard  to  the  right  of  the  carrier  to 
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And  none  of  the  reasons  generally  assigned  for  imposing  upon 
the  carrier  his  extraordinary  responsibility  woxild  seem  to  re- 
quire that  he  should  be  denied  the  right  to  show  in  his  defense, 
when  called  to  account  for  a  nondelivery,  that  the  goods  had 
been  taken  from  him  by  due  legal  process,  according  to  the  law 
of  the  land. 

§  399.  But  it  has  been  held  by  the  supreme  court  of  Massa- 
chusetts that  the  attachment  suit,  or  other  proceeding  under 
which  the  goods  are  taken  by  the  officer  from  the  custody  of  the 


dispute  the  title  of  the  person  who  de- 
livers the  goods  to  him,  or  to  set  up  an 
adverse  title  to  defeat  the  right  of  action 
upon  his  contract,  it  nevertheless  can- 
not be  denied  that  where  the  carrier  is 
allowed  to  do  so,  the  onus  is  upon  him 
to  establish  such  paramount  title. 

"  On  the  trial,  an  offer  was  made  by 
the  defendant  to  prove  that  the  plaintiffs 
in  the  replevin  suits  were  the  owners 
of  the  goods ;  but  the  evidence  was  ex- 
cluded by  the  court  on  the  ground  that 
the  judgments  in  those  actions  were  a 
bar  to  a  recovery  here.  It  may  not  be 
out  of  place  to  see  whether  this  propo- 
sition, under  the  facts  of  the  case,  can 
be  sustained. 

"  I  do  not  think  it  can  be  claimed  that 
the  rule  is  well  established,  that  the 
mere  taking  of  goods  from  the  bailee 
or  carrier  by  process  of  law  is  by  it- 
self a  complete  justification  for  not 
delivering.  If  such  a  rule  was  to  be 
established,  and  the  bare  production  of 
legal  process  under  which  the  property 
had  been  taken  should  be  deemed  con- 
clusive, without  any  proof  of  title  in 
the  person  asserting  a  paramount  title, 
it  would,  in  almost  every  case,  place  it 
out  of  the  power  of  the  bailor  to  ever 
reclaim  his  property,  and  until  some 
authoritative  decision  to  that  effect  is 
rendered,  I  am  unwilling  to  adopt  any 
such  proposition. 

"  I  think  the  true  rule  is,  that  a  bailee 
or  carrier  who  attempts  to  shield  him- 


self behind  '  a  process  of  law,'  by  which 
he  has  been  deprived  of  the  property, 
should  be  required  to  show  that  the 
person  claiming  the  paramount  title 
was  the  true  owner.  Mr.  Justice  Story 
(Story  on  Bail.  §  582)  says  the  bailee 
may  excuse  himself  by  showing  that 
the  goods  were  demanded  and  taken 
from  his  possession  by  a  person  having 
a  superior  title  to  the  property.  That,  in 
general,  a  carrier  is  not  pennitted  to 
dispute  the  shipper's  title  or  to  set  up 
an  adverse  title  to  defeat  the  former's 
right  of  action.  But  if  he  delivers 
them  to  a  third  party,  he  may  show  in 
an  action  against  him  that  such  third 
party  was  the  actual  and  lawful  owner, 
and  as  Mi-.  Parsons  says  (2  Par.  on 
Con.  204),  that  the  person  who  delivered 
the  goods  to  the  carrier  had  no  right  to 
them  whatever;  and  the  current  and 
weight  of  authority  I  think  fully  sup- 
ports the  rule.  Yet  this  rule,  it  would 
seem,  is  somewhat  qualified,  and  re- 
quii'cs  notice  to  be  given  (where  it  can 
be)  to  the  person  who  delivered  the 
goods  to  the  carrier,  of  such  adverse 
claim. 

"The  rule  I  have  stated  may  be  said 
to  be  confined  to  cases  where  property 
is  taken  without  process  of  law  or  given 
up  by  the  carrier  without  suit,  and  in 
that  case  only  is  he  required  to  estab- 
lish the  superior  title  of  the  person 
claiming. 

"  Perhaps  two  or  three  of  the  cases 


Ch.  VIII.] 


DELIVERY  BY  THE  CARRIER. 


327 


carrier,  must  be  against  the  person  to  whom  the  goods  belong. 
If,  for  instance,  the  writ  direct  the  seizure  of  the  goods  of  the 
consignor  for  a  debt  which  he  owes,  and  the  goods  are  seized 
by  virtue  of  it,  and  it  should  turn  out  that  the  goods  belonged  to 


■which  were  cited  to  us  by  the  respond- 
ent's counsel  may  seem  to  favor  this 
latter  view.  In  one  of  them  (Edson  v. 
Weston,  7  Cow.  278),  the  property  had 
been  taken  from  the  defendant  under  an 
execution,  and  it  was  held  to  constitute 
a  defense.  The  court  said  the  property 
had  been  taken  by  paramount  au- 
thority—  the  authority  of  law.  But 
the  defendant  in  that  case  was  a  mere 
depositary,  and  answerable  for  gross 
neglect  only ;  besides,  the  offer  was  to 
prove  that,  before  the  property  was  de- 
livered to  the  defendant,  it  had  been 
levied  upon,  although  the  constable  did 
not  take  possession  until  afterwards. 
As  the  property  was  in  the  custody  of 
the  law  immediately  upon  the  levy, 
there  was  a  paramount  right  in  the 
constable  as  against  the  plaintiff,  who 
was  a  mere  bailee  without  hire. 

"  In  another  of  the  cases  (Van  Winkle 


that  case  says,  that  if  the  goods  are 
taken  from  the  bailee  by  the  authority 
of  the  law,  it  will  be  a  defense  to  an  ac- 
tion by  the  bailor;  that  he  is  not  bound 
to  litigate  for  the  bailor,  '  or  to  show  that 
the  judgment  or  decision  of  the  tribunal 
issuing  the  process  or  seizing  the  goods 
was  correct  in  law  or  in  fact.'  This 
last  proposition  is  not  supported  by  the 
learned  justice  by  any  cited  case  or  au- 
thority whatever,  and  in  my  judgment 
is  not  sound.  And  it  appears,  more- 
over, that  the  title  to  the  property  in 
that  case  was  litigated,  and  such  litiga- 
tion tended  to  show  that  the  shipper 
had  no  right  whatever  to  the  property, 
which  is  all  that  is  necessary  to  claim 
should  have  been  shown  in  the  case  at 
bar. 

"  So  it  will  be  seen  that  one  only  of 
these  cases  holds  that  the  mere  process 
of  law^n  favor  of  an  adverse  claimant 


■u.  The  U.  S.  Mail  S.  S.  Co.  37  Barb,  is  by  itself,  and  unaccompanied  by 
122),  the  defense  was,  that  the  property  proof  of  such  adverse  title,  a  sufficient 
belonged  to  Mygatt  &  Co.,  and  was  defense;  and.the  others  do  not  support 
taken  from  the  carrier  under  process  the  position,  that  proof  of  adverse  title 
against  them.  The  defense  was  over-  is  confined  to  cases  of  delivery  by  the 
ruled.  The  court,  iri  granting  a  new  bailee  without  suit.  Nor  have  I  been 
trial,  say  that  if  goods  are  taken  from  able  to  find  any  case,  except  that  of 
a  bailee  or  carrier  by  authority  of  Bliven  v.  Hudson  R.  R.  R-  Co.  supra, 
law,  it  is  a  defense'  against  the  claims  where  such  a  distinction  is  taken;  and 
of  the  bailor.  But  it  will  be  seen  that  the  reason  against  any  such  distinc 
the  offer  of  evidence,  which  was  ex-  tion  is  too  strong  to  be  easily  over- 
eluded  in  that  case,  was  to  prove  that  thrown. 

the  property  did  not  belong  to  this  "  While  the  case  of  Bates  w.  Stanton, 
shipper,  but  to  the  firm  of  Mygatt  &  I  Duer,  79,  is  an  authority  that  the  car- 
Co,,  and  was  taken,  etc.;  and  it  was  the  rier  may  show  title  out  of,  or,  in  other 
exclusion  of  this  evidence  that  was  words,  may  dispute  the  title  of  the  ship- 
held  to  be  erroneous.  per,  it  does  not  sustain  the  position  that 
"Another  of  the  cases  (Bliven  v.  The  where  the  property  is  taken  by  author- 
Hudson  R.  R.  R.  Co.  35  Barb.  188)  was  ity  of  law,  it  is  not  necessary  to  prove 
claimed  to  be  almost  identical  with  the  the  adverse  or  superior  title  of  the 
tase  at  bar.    The  learned  justice  in  dalmant.    In  that  case,  the  judgment 
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the  consignee,  who  was  in  no  wise  responsible  for  the  debt,  such 
seizure  will  be  no  defense  for  the  carrier  in  a  suit  for  a  nondeliv- 
ery. This,  it  is  said,  would  be  the  taking  of  one  man's  property 
under  process  against  another,  and  for  a  debt  which  the  owner 
did  not  owe,  and  with  which  he  had  no  concern,  and  would 
clearly  be  a  trespass  on  the  part  of  the  officer,  to  which  the  car- 
rier is  not  obliged  to  yield ;  and  if  he  do,  he  must  take  the  con- 
sequences and  respond  to  the  owner  for  the  loss.*  And  it  has 
been  held  in  the  same  state  that  such  seizure  is  no  protection  to 
the  carrier,  if  the  goods  are  such  as  are  not  liable  to  be  seized  or 
levied  upon  under  legal  process.  In  this  case,  the  levy  was 
made  upon  intoxicating  liquors  in  the  custody  of  the  carrier.  A 
law  of  the  state  had  provided  that  no  such  liquors  should  be  sold 
within  its  limits,  making  no  exceptions  of  sales  under  judicial 
process.  It  was  decided  that  the  officer  could  not  levy  upon 
that  which  he  could  not  sell;  that  therefore  his  seizure  of  such 
goods  was  without  authority,  and  a  trespass,  and  did  not  excxise 
the  carrier  from  a  delivery  according  to  his  contract.^ 


which  the  court  held  to  be  conclusive 
against  the  shipper,  without  further 
proof  of  title  in  the  claimants,  was  a 
judgment  in  favor  of  such  claimants 
against  the  shiffeTy  in  which  they  had 
recovered  in  trover  the  value  of  the 
goods,  and  the  court  held  the  judgment 
conclusive,  on  the  doctrine  of  estoppel, 
the  shipper  being  a  party  to  it. 

"  In  the  absence  of  any  case  except 
the  one  refeiTed  to,  holding  the  conclu- 
siveness of  a  judgment  in  a  case  like 
this,  and  there  being  no  difference  in 
principle,  as  regards  the  requisite  proof 
between  the  cases  of  taking  property 
with  or  without  process  of  law,  we 
should  adopt,  I  think,  what  seems  to 
be  the  most  just  and  reasonable  rule, 
and  place  the  two  cases  upon  a  level." 

In  The  Ohio  etc.  R.  R.  v.  Yohe, 
supra,  the  question  whether  a  plea  by 
the  carrier,  setting  up  that  the  property 
was  taken  from  it  by  a  replevin  writ, 
sued  out  by  a  third  partv,  was  a  valid 
plea  without  other  averments  as  to  the 


title  of  the  plaintiff  in  the  replevin  suit, 
and  presented  a  sufficient  defense,  was 
brought  directly  before  the  court  by 
demurrer,  and  it  was  held  that  the  plea 
as  to  that  point  was  good;  though  it 
was  held  defective,  because  it  did  not 
aver  that  the  carrier  gave  notice  to  the 
shipper  of  the  seizure  of  the  goods. 
The  same  cases  were  relied  upon  to 
sustain  the  opinion  of  the  court  which 
are  reviewed  in  the  foregoing  case  of 
Mierson  v.  Hope. 

So  in  Savannah  etc.  Co.  v.  Wilcox, 
supra,  the  goods  were  taken  from  the 
carrier  by  what  is  called  a  possessory 
warrant,  issued  by  a  justice  of  the 
peace,  and  it  was  held  that,  if  the  war- 
rant was  valid,  no  further  inquiry  need 
he  made,  as  u  seizure  under  it  of  the 
goods  while  in  the  carrrier's  possession 
would  be  a  good  excuse  for  their  non- 
delivery. 

'  Edwards  v.  Transit  Co,  104  Mass. 
159- 

*Kiflf «.  The  Railroad,  117  Mass. 591. 
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§  400.  In  order,  however,  that  such  seizure  may  be  a  legal 
excuse  for  the  nondelivery  of  the  goods,  it  must  be  shown  that 
the  proceeding  or  process  under  which  it  was  made  by  the  offi- 
cer, was  legal  and  valid,  and  that  it  empowered  him  to  make  it ; 
for  if  it  was  void  because  issuing  from  a  court  having  no  juris- 
diction, or  for  any  other  reason,  and  conferred  no  such  authority, 
he  would  be  a  mere  trespasser,  and  the  carrier  would  be  no  more 
obliged  to  submit  to  his  acts  under  it,  than  to  those  of  any  other 
wrongdoer.' 

§  401.  The  carrier  is  also,  it  seems,  required  to  give  prompt 
notice  to  the  consignor  or  owner  of  the  goods,  if  known,  of  such 
seizure,  or  of  the  institution  of  legal  proceedings  against  the 
goods,  in  order  that  he  may  have  the  opportunity  of  showing 
his  title  to  the  goods,  or  of  protecting  his  interest  in  them.  And 
a  plea  setting  up  as  a  defense  by  him,  a  seizure  by  an  officer 
under  legal  process,  was  held  to  be  bad  on  demurrer,  because  it 
did  not  aver  the  giving  of  such  notice.* 

§  402.  The  effect  of  garnishment  or  trustee  process 
upon  the  property  in  the  custody  of  the  carrier.  the 
question  has  been  raised,  whether  the  carrier  could  be  sum- 
moned to  answer  by  trustee  or  garnishment  process,  and  in  the 
meantime  be  required  to  hold  the  goods  in  his  charge,  subject 
to  the  future  orders  of  the  court.  In  Adams  v.  Scott,'  an  ex- 
press company,  having  in  its  custody  a  package  of  money, 
directed  to  a  nonresident  of  the  state,  was  thus  summoned  by 
one  of  his  creditors,  and  the  contention  being  made  that  the 
process  was  not  applicable  to  the  common  carrier,  it  was  said 
by  the  court  that  "  there  is  no  reason  why  a  common  carrier 
should  not  be  liable  to  the  trustee  process,  in  the  same  manner 
as  other  bailees  are,  unless  the  nature  of  his  contract  is  such 
that  a  judgment  charging  him  as  trustee  would  not  protect  him 
against  a  claim  of  the  defendant  for  a  nondelivery  of  the  goods 
^t  their  place  of  destination.  But  we  are  of  opinion  that  such 
judgment  would  be  sufficient  excuse  to  the  trustee  for  a  failure  to 
deliver  according  to  his  contract.     The  doctrine  of  the  common 

'Savannah  etc.  Co.  w.  Wilcox,  supra;  Bliven  t>.  Railroad,  supra;  Mierson  w. 

Bliven  v.  Railroad,  36  N.  Y.  403 ;  Ed-  Sweeney,  supra, 

wards  v.  Transit  Co.  supra.  '  104  Mass.  164. 

'Ohio  etc.   R.  R.  v.  Yohe,  supra; 
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law,  that  he  is  responsible  for  all  losses  except  those  occurring 
by  the  act  of  God  or  a  public  enemy,  has  no  application'  to  a 
case  like  the  present.  There  has  been  no  loss,  but  the  defend- 
ant's property  has  been  sequestrated  by  the  law  to  be  applied  to 
his  use  and  benefit.  Every  man  holds  his  property  subject  to  be 
attached,  and  whenever  property  is  attached  in  a  suit  against  the 
owner,  and  taken  into  the  custody  of  the  law,  it  excuses  the  person 
having  possession  of  it  from  performing  his  promise,  express  or 
implied,  to  deliver  to  the  owner.  The  law  substitutes  the  de- 
livery to  its  officers  for  a  performance  of  his  contract." 

§  403.  Upon  this  subject,  the  supreme  court  of  Illinois  held 
the  following  language  in  reference  to  the  garnishment  of  rail- 
way companies:  "The  question  is.  Can  a  railway  company  be 
held  liable  to  judgment  on  a  process  of  garnishment,  merely  on 
the  ground  that  it  may  have  had  property  in  transitu  on  its  route 
consigned  to  one  who  may  be  a  debtor  at  the  time  of  issuing  and 
serving  the  writ?  No  case  has  been  cited  by  the  appellees  in 
which  such  a  proceeding  has  been  sustained,  and  in  the  absence 
of  precedent,  we  should  be  strongly  inclined  to  hold  that  com- 
panies were  not  so  liable ;  certainly  not  out  of  the  county  where 
the  property  delivered  to  them  for  transportation  is  situate.  Any 
other  rule  would  make  railway  companies  collecting  agents  of 
creditors,  and  that  too,  at  the  risk  of  these  companies.  They 
are  common  carriers  of  all  kinds  of  manufactured  and  agricultu- 
ral products,  having  a  lien  upon  the  articles  delivered  for  the 
freightage.  They  are  obliged,  under  ordinary  circumstances,  to 
carry  all  that  shall  be  delivered  to  them,  and  they  discharge  their 
duty  by  carrying  and  delivering  according  to  the  contract.  It 
is  not  their  business  nor  is  it  their  interest  to  know  to  whom  the 
various  articles  belong,  nor  should  it  be  required  of  them,  that 
conflicting  claims  to  the  property  entrusted  to  them  should  be  ad- 
justed through  controversies,  the  burden,  annoyance  and  expense 
of  which,  they  must  bear.  Where  the  goods  are  in  the  depot  of 
a  railway  company,  in  the  county  in  which  the  attachment  pro- 
ceedings are  instituted,  there  could  perhaps  be  no  objection  to 
such  process;  but  on  this  point,  we  express  no  definite  opinion. 
When  the  property  has  left  the  county,  and  is  in  transit  to  a 
distant  point,  though  on  the  same  line  of  railway,  it  would  be  un- 
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reasonable  to  subject  the  company  to  the  costs,  vexation  and 
trouble  of  such  a  process,  merely  because  it  had  received,  to  be 
carried,  that  which  the  law  compelled  them  to  receive  and  carry."  * 
§404.  The  duty  and  liability  of  the  carrier  when 
ADVERSE  CLAIM  IS  SET  UP  TO  THE  PROPERTY.  The  Carrier, 
in  common  with  other  bailees,  may  yield  to  the  demand  of  the 
real  owner  of  the  goods,  and  deliver  up  the  possession  to  him 
without  being  compelled  to  do  so  by  legal  proceedings,  whenever 
he  becomes  satisfied  that  his  bailor  is  not  the  true  owner;  and 
when  he  has  done  so,  he  is  not  estopped  from  showing  that  his 
bailor  had  no  title  to  the  goods,  but  that  they  really  belonged  to 
the  person  to  whom  he  has  surrehdered  them.  The  bailment 
raises  a  strong  presumption  in  favor  of  the  bailor,  but  is  not  con- 
clusive of  his  title  or  right  to  the  goods  even  as  against  his 
bailee.  It  will  however  devolve  upon  the  carrier  or  other  bailee 
in  such  a  case  to  show  that  the  party  to  whom  he  has  delivered 
the  goods  is  entitled  to  them.  He  presumptively  holds  for  his 
employer,  and  if  a  third  part}'  sets  up  a  claim  to  the  goods,  he 
will  admit  it  at  his  peril.  In  a  case  in  which  the  carrier  gave  up 
the  goods  to  the  true  owner  upon  his  demand,  it  was  said  by  the 
court  that  "  the  defendants  were  common  carriers  and  therefore 
bound  to  receive  the  goods  for  carriage.  They  could  make  no 
inquiry  as  to  the  ownership.  They  have  not  voluntarily  raised  the 
question ;  it  was  raised  by  the  demand  of  the  real  owner  before 
the  defendants  had  parted  with  the  goods.  The  law  would  have 
protected  them  against  the  real  owner  if  they  had  delivered  the 
goods  in  pursuance  of  their  employment  without  notice  of  his 
claim.  It  ought  equally  to  protect  them  against  the  pseudo 
owner  from  whom  they  could  not  refuse  to  receive  the  goods,  in 
the  present  event  of  the  real  owner  claiming  the  goods  and  their 
being  given  up  to  him.  The  compulsory  character  of  the  em- 
ployment of  a  carrier  furnishes  ample  ground  for  so  holding;  and 
we  do  not  assent  to  the  altered  statement  of  the  law  in  the  later 
editions  of  Story  on  Bailments,'  the  earlier  editions  of  that  valu- 
able work  having  laid  it  down  in  accordance  with  our  view."  ^ 

'  111.  Central  R.  R.  v.  Cobb,  48  111.  402.     Com.  B.  93  Eng.  C.  L.  R.  618. 

'§§  266  and  582.  Seclion  582,  here  alluded  to,  is  as  fol- 

'  Sheridan  v.  The  New  Quay  Co.  4    lows :  "  Another  excuse  which  may  be 
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The    law  as    thus    stated    is    abundantly    sustained    by   the 


cases.' 


§  405.  But  neither  the  carrier  nor  any  other  bailee  can,  of  his 
own  mere  motion,  set  up  the  adverse  claim  of  another  to  the 
goods  as  an  excuse  for  witholding  them  from  his  bailor.  The 
general  rule  is  that  the  agent  must  account  to  his  principal, 
and  cannot  set  up  the  jus  tertii,  nor  in  any  way  dispute  his  title, 
and  it  applies  as  well  to  the  common  carrier  as  to  the  ordinary 
bailee.  The  adverse  claim  must  be  asserted  by  the  claimant 
himself  or  by  his  authority.  No  matter  how  tortious  or  fraud- 
ulent may  have  been  the  means  by  which  the  bailor  acquired 
possession  of  the  property,  nor  how  entirely  destitute  of  all  right 
to  it  as  against  the  true  owner,  the  bailee  cannot  legally  withhold 
it  from  him  unless  the  owner  has  set  up  his  claim  and  the  bailee 
has  yielded  to  it ;  and  if  the  carrier  or  other  bailee,  whilst  still 
holding  possession  of  the  property,  would  defend  against  the 


asserted,  under  certain  circumstances, 
is,  when  the  goods  are  demanded  or 
taken  from  the  possession  of  the  carrier 
by  some  person  having  a  superior  title 
to  the  property.  In  general,  the  carrier 
is  not  permitted  to  dispute  the  title  of 
the  person  who  delivers  the  goods  to 
him,  or  to  set  up  an  adverse  title  to  de- 
feat his  right  of  action  growing  out  of 
his  contract.  And  this  is  emphatically 
the  rule,  when  that  adverse  claim  is  not 
asserted  by  the  superior  claimant  him- 
self, but  is  merely  asserted  by  the  car- 
rier of  his  own  mere  motion.  Formerly 
it  seems  to  have  been  thought,  that  if  the 
adverse  title  was  asserted  by  the  superior 
claimant,  and  the  carrier  had  due  notice 
of  it  and  vjas  forbidden  to  deliver  it  to  the 
bailor,  he  might  protect  himself  from  re- 
sponsibility, and  set  up  such  title  against 
the  bailor.  But  this  doctrine,  although 
perhaps  maintainable  in  some  cases,  un- 
der special  circumstances,  is  noiv  deemed 
to  be  generally  untenable;  and  therefore 
the  carrier  may  be  placed  in  a  position  in 
which  he  cannot  safely  deliver  the  goods 
to  either  party.    For  where  the  adverse 


title  is  made  known  to  the  carrier,  if  he 
is  forbidden  to  deliver  the  goods  to  any 
other  person,  he  acts  at  his  peril ;  and 
if  the  adverse  title  is  well  founded  and 
he  resists  it,  he  is  liable  to  an  action  for 
the  recovery  of  the  goods  by  the  person 
setting  up  such  adverse  title." 

The  words  inserted  in  the  third  edi- 
tion of  the  book  during  the  lifetime  of 
the  distinguished  author,  and  retained 
in  all  the  subsequent  editions,  are  those 
in  italics.  See  American  notes  to  Ar- 
mory V.  Delamirie,  i  Smith's  Ld.  Cases, 
481,  where  the  decision  is  briefly  com- 
mented on  and  approved. 

'The  Idaho,  93  U.  S.  575,  11 
BIatch.2i8;  Rosfenfield  t;.  The  Express 
Co.  I  Woods,  131 ;  Western  Trans.  Co. 
V.  Barber,  56  N.  Y.  544;  Lowremore  v. 
Berry,  19  Ala.  130;  Harker  v.  Dement, 
9  Gill,  7 ;  Floyd  v.  Bovard,  6  Watts  & 
S.  75;  King  V.  Richards,  6  Whart.  418; 
Bates  V.  Stanton,  i  Duer,  79;  Hardman 
V.  Willcock,  9  Bing.  3S2 ;  Biddle  v.  Bond, 
6  Best  &  S.  225;  Cheesman  v.  Exall, 
6  Exch.  341 ;  Dixon  v.  Yates,  5  B.  & 
Ad.  340. 
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claim  of  his  bailor  by  setting  up  the  paramount  title  of  another, 
,he  must  at  least  show  that  it  is  done  by  his  authority  and  on  his 
behalf.  Otherwise  the  bailee  might  avail  himself  of  the  title  of 
a  third  person  which  might  never  be  asserted  by  such  person, 
and  thus  be  enabled  to  keep  the  property  for  himself  without  a 
shadow  of  title,  when  by  his  contract  he  had  undertaken  to  re- 
turn it  to  the  bailor  or  to  deliver  it  according  to  his  directions. 
But  so  soon  as  he  has  restored  it  to  the  person  to  whom  it  be- 
longs, or  has  agreed,  upon  his  demand,  to  hold  it  for  him,  the 
estoppel  ceases,  because  the  original  bailment  has  come  to  an 
end  by  that  which  is  equivalent  to  an  eviction  by  title  paramount,'' 
§  406.  But  while  it  is  not  enough  that  the  carrier  has  become 
aware  of  the  title  or  claim  of  a  pei^son  other  than  the  bailor  or 
consignee,  to  entitle  him  to  set  up  such  claim  or  title  against  the 
demand  of  the  latter,  yet  if  he  has  been  notified  by  the  claimant  of 
his  title,  and  has  been  requested  not  to  deliver  the  goods  ac- 
cording to  his  undertaking,  he  would,  no  doubt,  be  permitted  in 
an  action  against  him  by  the  bailor  or  consignee,  to  prove  that 
such  claimant  was  entitled  to  the  goods  and  had  forbidden  their 
delivery  to  the  bailor  or  according  to  his  directions;  because, 
although  he  may  not  have  actually  yielded  the  possession  to  the 
claimant  nor  have  acknowledged  his  title,  the  defense  would  be 
considered  as  made  by  his  request  and  in  his  behalf;  and  the  very 
fact  of  making  use  of  the  adverse  claim,  under  such  circum- 
stances, to  defeat  a  recovery  by  the  bailor,  would  be  construed 
,  as  an  implied  yielding  to  it.^ 

§  407.  In  such  cases,  however,  if  it  should  turn  out  that  such 
claimant  has  not  the  paramount  title  as  against  the  bailor,  the 
withholding  the  goods  by  the  carrier  from  the  latter  will  be 
treated  as  a  conversion  by  him.  And  so,  when  a  demand  is 
made  upon  him  by  the  adverse  claimant,  if  the  carrier  should 
refuse  to  surrender  the  goods  to  him,  he  will  be  equally  guilty 

'Story  on  Bail.  §§450,  582;  Story  on  R'y  t;.  Crouch,  3  H.  &  N.  183;  Bur- 
Agency,  §  217;  Edwards  on  Bail.  305;  roughes  f.Bayne,  5id.296;  The  Idaho, 
Western  Trans.  Co.  v.  Barber,  56  N.  Y.  supra. 

544;  Laclouch  V.  Towle,  3  Esp.  114;        *  Bates  1^.  Stanton,  i  Duer,  79;  Sheri- 

Kieran^^'.  Sandars,  6  Ad.  &  El.  515;  dan  v.  The  New  Quay  Co.  supra;  i 

Gosling  -u.  Birnie,  7  Bing.  339;    HoU  Smith's  Ld.  Ca.  *48i,  notes  to  Armory 

f.  Griffin,  10  id.  246;    Great  Western  t;.  Delamirie. 
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of  a  conversion,  if  the  title  of  such  claimant  should  prove  to  be 
the  better,  and  he,  as  the  true  owner,  was  really  entitled  to  them. 
Where,  therefore,  the  title  to  the  property  is  disputed,  and  it  be- 
comes difficult  or  impossible  for  the  carrier  to  determine  who  is 
entitled  to  them,  he  may  be  placed  in  a  perilous  position;  for,  no 
matter  to  which  he  gives  up  the  goods,  whether  to  the  bailor, 
or  in  pursuance  of  his  directions,  or  to  the  adverse  claimant;  he 
will  be  in  danger  of  being  held  to  account  for  them  by  the  other, 
as  for  a  conversion,  if  he  can  show  the  better  title.  Under  such 
circumstances,  it  sometimes  becomes  advisable  for  the  carrier, 
instead  of  taking  it  upon  himself  to  determine  between  the  con- 
flicting claims,  to  bring  the  parties  before  the  proper  legal  tri- 
bunal by  a  bill  of  interpleader,  in  order  that  the  parties  may  liti- 
gate the  question  of  title,  inter  sese,  and  have  it  there  determined. 
He  may,  however,  generally  avoid  the  expense  and  delay  of  such 
a  proceeding,  by  delivering  the  property  to  the  party  who  seems 
best  entitled  to  it,  upon  being  indemnified  by  him  against  loss  in 
case  it  should  turn  out  otherwise. 

§  408.  It  should  be  observed,  however,  that  the  carrier,  when  a 
demand  is  made  upon  him  for  the  goods  by  another  than  his  bailor 
or  his  consignee,  may  withhold  the  goods  for  a  sufficient  time  to 
satisfy  his  honest  doubts,  without  making  himself  liable  for  a  con- 
version of  them.  But  in  such  cases,  he  should  put  his  reason  for 
not  making  an  immediate  delivery  upon  that  ground,  and  it  must 
appear,  that  he  acted  in  good  faith  for  that  purpose.*  And  if  he 
has  delivered  the  goods  to  the  consignee  before  he  is  made  aware 
that  the  bailor  was  not  the  rightful  owner,  or  before  any  adverse 
claim  is  set  up  to  them,  he  cannot,  of  course,  be  held  liable  to 
another,  though  the  true  and  rightful  owner.  Any  such  liability 
'  would  be  an  intolerable  hardship  upon  the  carrier.* 

STOPPAGE  IN  TRANSITU. 

§  409.     Another  excuse  which  the  carrier  may  set  up  for  the 
nondelivery  of  the  goods  is,  that  the  vendor  has  exercised  his 

"Solomons    v.   Dawes,   i    Esp.  83;  34  N.  Y.  463;  ante,  §  344. 

Green  v.  Dunn,  3  Camp.  215;  Dunlap  'Sheridan  v.  The  New  Quay  Co. 

I).  Hunting,  2  Denio,  643;  Holbrook  t).  supra. 
Wight,  24  Wend.  169;  Rogers  v.  Weir, 
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right  of  stoppage  in  transitu.  This  right  arises  upon  the  discov- 
ery by  the  vendor  after  the  sale  of  the  goods  on  a  credit,  of  the 
insolvency  of  the  buyer,  and  is  said  to  be  based  on  the  plain  rea- 
son of  justice  and  equity,  that  one  man's  goods  shall  not  be  ap- 
plied to  the  payment  of  another  man's  debts.  If,  therefore,  after 
the  vendor  has  delivered  the  goods  out  of  his  own  possession, 
and  has  put  them  into  the  hands  of  the  carrier  for  delivery  to  the 
buyer,  he  discovers  that  the  buyer  is  insolvent,  he  may  retake 
the  goods,  if  he  can,  before  tney  reach  the  buyer's  possession, 
and  thus  avoid  having  his  property  applied  to  paying  debts  due 
by  the  buyer  to  other  people.  This  right  of  the  vendor  of  the 
goods  is  held  to  continue  from  the  time  he  parts  with  their  pos- 
session until  they  have  come  into  the  actual  possession  of  the 
buyer,  and  may  be  enforced  by  him,  no  matter  into  whose  pos- 
session they  may  have  come  in  the  course  of  the  transportation, 
at  any  time  before  their  delivery  to  the  buyer  or  to  his  agent,  or 
to  a  purchaser  of  them  from  the  buyer,  by  a  bona  fide  indorse- 
ment and  transfer  of  the  bill  of  lading.  The  right  is  highly  fav- 
ored by  the  law  on  account  of  its  intrinsic  justice,  and  prevails 
almost  universally  among  civilized  nations ;  but  it  arises  only  in 
favor  of  one  who  stands  in  the  relation  of  vendor  to  the  goods. 
§  410.  No  particular  form  or  mode  has  been  held  necessary 
in  the  exercise  of  this  right,  and  it  has  even  been  said  that  the 
vendor  was  so  much  favored  in  exercising  it  as  to  be  justifiable  in 
getting  his  goods  back,  by  any  means  not  criminal,  before  they 
reached  the  possession  of  an  insolvent  vendee.  All  that  is  re- 
quired is  some  act  or  declaration  of  the  vendor,  or  his  agent, 
countermanding  the  delivery,  and  the  usual  mode  is  by  a  simple 
notice  to  the  carrier,  stating  the  vendor's  claim,  forbidding  de- 
livery to  the  vendee,  or  requiring  that  the  goods  shall  be  held 
subject  to  the  vendor's  orders.  The  vendor  may,  however,  and 
sometimes  does,  resort  to  a  possessory  legal  action,  such  as  re- 
plevin or  attachment,  in  the  first  instance,  and  takes  the  goods 
by  legal  process,  either  from  the  carrier  himself  or  from  some 
officer  who  has  seized  them  for  a  debt  of  the  vendee.'     Or  resort 

'  Reynolds  v.  The  Railroad,  43  N.  H.  Bos.  &  P.  457;  Newhall  'o.  Vargas,  13 

580;   O'Brien,  v.  Norris,   16  Md.  122;  Me.  93;  Litt  t;.  Cowley,  7  Taunt.  169; 

Rucker  v.  Donovan,  13  Kan.  251;  Bell  Newhall  v.  The  Railroad,  51  Cal.  345; 

■0.  Moss,  5  Whart.  189;  Mills  v.  Ball,  2  Howe  v.  Stewart,  40  Vt.  1451  Blum  v,. 
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may  be  had  to  a  bill  in  equity,  the  jurisdiction  ot  which  to  en- 
force the  vendor's  right  of  stoppage  is  said  to  be  unquestionable.' 

§  411.  The  notice  may  be  given  by  the  vendor  himself  or  by 
his  agent,  and  it  is  not  necessary  that  the  agent  should  have  any 
especial  authority  to  stop(  the  goods.  If  he  has  authority  to  act 
for  the  vendor,  either  generally  or  for  the  purposes  of  the  con- 
signment in  question,  it  is  enough."  But  if  the  stoppage  be 
ordered  by  a  stranger,  absolutely  vi^ithout  authority,  the  act  will 
be  unauthorized,  and  cannot  be  ratified  by  the  vendor  after  the 
goods  have  come  to  the  possession  of  the  vendee.  It  will  there- 
fore be  proper  for  the  carrier  always  to  inquire  into  the  authority 
of  the  person  demanding  the  withholding  of  the  goods  from  the 
consignee,  to  act  for  the  vendor;  and  if  it  be  ascertained  that  he 
acts  without  such  authority,  it  will  be  the  carrier's  duty  to  disre- 
gard it  and  deliver  them,  to  the  party  for  whom  they  were  in- 
tended. But  an  admission  by  an  agent  of  the  vendor,  that  he  acts 
in  the  particular  instance  without  authority,  will  not  be  conclu- 
sive against  the  validity  of  the  stoppage,  because  the  law  will 
look  to  the  general  nature  and  scope  of  his  agency,  and  will  not 
be  governed  by  the  opinion  or  admission  of  the  agent.^  It  is 
not  in  the  nature  of  a  lien,  and  therefore  is  not  extended  to  other 
persons  who  have  merely  liens  upon  the  goods,  which  cease  as 
soon  as  they  have  parted  with  the  possession. 

§  412.  The  notice  must  also  be  given  to  the  person  in  posses- 
sion of  the  goods;  or,  if  to  his  employer  or  agent,  then  under 
such  circumstances  and  at  such  time  as  to  give  to  such  employer 
or  servant  an  opportunity,  by  the  use  of  reasonable  diligence,  to 
send  the  necessary  orders  to  the  party  who  has  the  goods  in  his 
possession.  As  said  by  Park,  B. :  "  To  make  a  notice  effective 
as  a  stoppage  in  transitu,  it  must  be  given  to  the  person  who  has 
the  immediate  custody  of  the  goods;  or  if  given  to  the  princi- 

Marks,  21  La.  Ann.  268;   McFetridge  v.  Sproule,  2  A.  K.  Marsh.  528;  Hause 

V.  Piper,  40  Iowa  627 ;  Thompson  v.  The  v.  Judson,  4  Dana,  7. 

Railroad,  28  Md.  396;  Covell  v.  Hitch-  *  Reynolds  v.  The  Railroad,  supra; 

cock,  23  Wend.  6n ;  Jones  v.  Earl,  37  Bell  f.  Moss,  supra;   Newhall  v.  Var- 

Cal.  630;  Whitehead!;.  Anderson,  9  M.  gas,  supra;    Chandler    v.   Fulton,   10 

&  W.  518.  Tex.  2. 

'  Schotsmans  v.  Railway  Co.  L.  R.  i  'Bird  v.  Brown,  4  Exch.  786. 
Eq.  349,  L.  R.  2  Ch.  App.  332 ;   Ford 
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pal,  whose  servant  has  the  custody,  it  must  be  given  as  it  was  in 
Litt  V.  Cowley,*  at  such  a  time  and  under  such  circumstances 
that  the  principal,  by  the  exercise  of  reasonable  diligence,  may 
communicate  it  to  his  servant  in  time  to  prevent  the  delivery  to 
the  consignee;  and  to  hold  that  a  notice  to  a  principal  at  a  dis- 
tance is  sufficient  to  revest  the  property  in  the  unpaid  vendor, 
and  render  the  principal  liable  in  trover  for  a  subsequent  deliv- 
ery by  his  servants  to'  the  vendee,  when  it  was  impossible,  from 
the  distance  and  the  want  of  means  of  communication,  to  prevent 
that  delivery,  would  be  the  height  of  injustice."  '^ 

§  413.  The  vendor  can  only  exercise  this  right  against  one 
who  is  insolvent  or  bankrupt,  and  whose  insolvent  condition  was 
not  known  to  him  at  the  time  of  the  sale,  but  was  afterwards 
discovered;  and  it  would  seem  that  the  insolvency  of  the  buyer, 
in  order  to  justify  the  proceeding,  must  be  evident.  Goods  can- 
not be  arrested  on  their  way  to  the  purchaser  because  his  ability 
to  pay  for  them  is  doubtful,  nor  unless  he  is  actually  insolvent 
when  they  are  stopped.  But  what  should  be  deemed  sufficient 
evidence  of  "  insolvency  "  is  a  difficult  question.  It  is  a  fact  to  be 
made  oiit  by  proof,  showing  the  inability  of  the  vendee  to  meet 
his  engagements,  either  by  record  or  other  evidence,  such  as  a 
return  of  nulla  bona  upon  an  execution,  the  dishonor  of  negotia- 
ble paper,  or  a  failure  to  meet  other  business  engagements,  from 
inability  to  do  so.  By  the  word  itself  is  meant,  a  general  ina- 
bility to  pay  one's  debts ;  and  of  this  inability,  the  failure  to  pay 
one  just  and  admitted  debt  would  probably  be  sufficient,  and  the 
fact  that  the  consignee  or  buyer  has  "  stopped  payment "  has 
been  considered,  as  a  matter  of  course,  to  be  such  an  insolvency 
as  justified  a  stoppage  in  transitu. 

§  414.  The  right  of  stoppage  in  transitu  may  be  defeated 
when  the  goods  are  represented  by  a  bill  of  lading,  which  is  a 
symbol  of  the  property,  and  the  vendee,  being  in  possession  of  it 
by  the  vendor's  consent,  transfers  it  to  a  third  person,  who  bona 
fide  gives  value  for  it.  And  it  has  been  held,  that  such  an  as- 
signment defeats  the  right,  although  it  may  have  been  made 
after  the  notice  to  the  carrier  by  the  vendor,  in  the  exercise  of 
his  right  of  stoppage,  not  to  deliver  the  goods  to  the  buyer,  pro- 

>Supra.    'Whitehead i;.  Anderson 9M.&W. 518;  Bell f . Moss, 5 Whart  189. 
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vided  the  asagnee  of  the  biil  of  lading  is  ignorant  that  such  no- 
tice has  been  given.^  But  as  we  have  seen,^  the  indorsement 
and  transfer  of  the  bill  of  lading  can  give  no  better  right  to  the 
goods  than  the  indorser  himself  has,  and,  if  it  be  lost  or  stolen, 
the  finder  or  thief  can  confer  no  title  even  upon  an  innocent  third 
party,  by  a  transfer  to  him,  although  it  might  have  the  indorse- 
ment of  the  true  owner  upon  it,  as  he  could  do  in  the  case  of  ne- 
gotiable instruments.  In  other  words,  bills  of  lading  are  not  ne- 
gotiable in  the  commercial  sense  of  that  word,  but  as  between 
buyer  and  seller,  are  treated  as  mere  symbols,  representing  the 
property  named  in  them.  Its  assignment  can  only  confer  such 
rights  upon  the  assignee  as  the  assignor  himself  had.  If,  there- 
fore, the  vendor  has  a  right  to  stop  the  goods  in  transitu,  by  rea- 
son of  the  insolvency  of  the  vendee,  the  latter  certainly  has  no 
light,  after  the  notice  to  the  carrier,  to  the  possession  of  the 
goods,  nor  could  the  carrier  suffer  him  to  take  them  without  be- 
coming responsible  to  the  vendor.* 

§  415.    It  is  essential  to  the  exercise  of  the  right  that  the  goods 


'Newhall  v.  The  Railroad,  51  Cal. 

345- 

«  Ante,  §  129. ' 

3  In  the  case  of  Lickbarrow  v.  Ma- 
son, 2  T.  R.  63,  which  is  the  leading 
case  on  this  subject,  the  court  of  king's 
bench  decided  that  by  an  assignment 
made  by  the  consignee  for  a  valuable 
consideration,  and  without  notice  to 
the  assignee  that  the  goods  were  not 
paid  for,  the  property  was  absolutely 
ti-ansferred  to  the  assignee,  and  that  the 
vendor  was  deprived  of  the  right  to 
stop  the  goods  in  transitu.  The  court 
of  exchequer  chamber,  however,  re- 
versed this  judgment,  holding  that  the 
assignment  gave,  to  the  assignee  no 
other  right  or  title  than  the  consignee 
himself  possessed,  and  consequently 
that  the  vendor  had  a  right  to  stop  the 
goods.  The  judgment  was  brought 
before  the  House  of  Lords,  and  a  ven- 
ire de  novo  was  awarded  upon  a  tech- 
nical ground.  But  the  court  of  king's 
bench  adhered  to  its  former  decision 


and  the  case  was  prosecuted  no  further. 
Since  that  time  it  has  never  been 
doubted  that  the  judgment  of  the 
king's  bench  was  correct  But  the 
facts  in  that  case  showed  that  the  buyer 
who  had  assigned  the  bill  of  lading 
had,  at  the  time,  both  the  title  and  the 
immediate  right  to  the  possession  of  the 
goods.  But  as  soon  as  notice  is  given 
to  the  carrier,  where  the  vendee  is  dis- 
covered to  be  insolvent,  the  vendor  re- 
establishes the  lien  which  he  had  be- 
fore he  parted  with  the  goods,  and 
thereby  deprives  the  vendee  of  the 
right  to  their  possession ;  and  if  the  as- 
signment of  the  bill  of  lading  is  after- 
wards made,  though  to  a  person  igno- 
rant of  such  notice,  the  question  would 
be,  whether  the  vendor  could  be  de- 
prived of  the  security  thus  acquired,  or 
the  assignee  could  be  substituted  to  any 
right  which  his  assignor  did  not  pos- 
sess, by  the  transfer  of  an  instrument 
not  negotiable. 
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should  be  at  the  time  in  the  possession  of  a  middleman,  or  of 
some  person  intervening  between  the  vendor  who  has  parted 
with,  and  the  purchaser  who  has  not  yet  received  them.  But 
it  is  not  necessary  that  they  should  remain  in  the  possession  of 
the  carriei",  quk  carrier.  When  the  carrier  combines  with  his 
business  of  common  carrier,  that  of  warehouseman,  if  the  trans- 
portation has  been  completed  and  the  goods  put  in  store,  the 
right  of  the  vendor  still  exists,  and  the  notice  to  the  carrier  will 
bind  him  as  warehouseman.  In  the  case  of  water  carriers  and 
railroad  companies  transporting  goods  as  common  carriers,  there- 
fore, the  transitus  will  not  be  considered  as  having  come  to  an 
end,  so  as  to  defeat  the  vendor's  right,  as  soon  as  the  goods  have 
arrived  at  destination  and  have  been  stored,  whether  such  carriers 
be  required  to  give  notice  to  the  consignee  or  not,  or  whether  their 
liability  be  held  to  cease  as  carriers  upon  the  arrival  and  ware- 
housing the  goods  without  more,  or  not.  As  long  as  the  goods 
are  in  their  custody,  whether  as  carriers  or  warehousemen,  they 
must  recognize  the  right  of  the  vendor  to  stop  the  delivery  of  ■ 
the  goods  to  the  vendee  if  he  has  become  insolvent  or  has  not 
defeated  the  right  by  an  assignment  of  the  bill  of  lading  to  a  bona 
fide  purchaser.'' 

§416.  So  long  as  they  remain  in  any  place  of  deposit  con- 
nected with  their  transmission,  as  in  the  hands  of  a  middleman, 
as  a  packer  or  warehouseman,  or  even  of  an  agent  of  the  ven- 
dee himself^  at  any  stage  of  their  journey  for  the  purpose  of 
being  forwarded,'  or,  although  they  may  have  passed  through 
the  hands  of  several  carriers,  if  they  have  still  to  reach  the  des- 
tination originally  intended,  they  may  be  stopped  by  the  vendor. 
And  although  they  may  have  reached  their  destination,  if  any- 
thing remains  to  be  done,  as  the  payment  of  freight  upon 
them,  or  if  they  must  be  weighed  before  the  consignee  is  enti- 

'  McFetridge  v.  Piper,  40  Iowa,  627 ;        '  See  Benjamin  on  Sales,  §§   839- 

Calahan  ti.  Babcock,  21  Ohio  St.  281;  844,  where  the  cases  in  which  it  has 

Bartram  v.  Farebrother,  4  Bing.  579.  been  held  that  the  right  of  stoppage 

'Buckleys.  Furniss,  15  Wend.  137;  had  ceased  when  the  goods  had  come 

Coates  V.  Railton,  6  B.  &  C.  422 ;  Ca-  to  the  hands  of  a  forwarding  agent  for 

been  v.  Campbell,  6  Casey,  254;  Har-  the  consigneCrand  when  not,  are  fully 

ris  V.  Pratt,  17  N.  Y.  249;  Harris  v.  stated. 
Hart,  6  Duer,  606. 
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tied  to  their  possession,  they  are  still  in  transitu  for  the  purpose 
of  stoppage  by  the  vendor. 

§417.     But  it  is  not  necessary  that  the  goods  should  have 
come  into  the  actual  possession  of  the  buyer,  to  put  an  end  to 
the  r^ght  of  the  vendor.     If  the  wharfinger  or  warehouseman  is 
the^gent  of  the  buyer  to  keep  the  goods  for  him,  or  if  he  has 
agrsed  with  the  buyer  before  their  arrival  to  receive  and  hold 
thefn.for  him,  or  if  such  is  the  usage  and  usual  course  of  dealing 
between  them,*  the  vendor's  right  of  stoppage  will  have  ended 
as  soon  as  the  goods  arrive  and  are  stored  with  such  agent. 
And  if  the  consignee,  for  his  own  convenience,  agree  with  the 
carrier  to  let  his  goods  remain  in  his  warehouse,  to  be  delivered 
when  or  as  he  should  want  them,  or  if  that  be  the  course  of  deal- 
ing between  them,  the  carrier  becomes  the  warehouseman  or 
agent  of  the  buyer,  although  he  may  still  have  a  lien  upon  them 
for  his  freight.     But  the  carrier  cannot  of  his  own  will  change 
his  character  so  as  to  become  the  buyer's  agent  or  warehouse- 
man without  the  latter's  assent,  nor  can  the  buyer  change  the 
capacity  in  which  the  carrier  holds  the  goods,  so  as  to  make  him 
a  bailee  for  the  buyer,  without  the  carrier's  assent.     The  inten- 
tions of  both  must  concur.     As  where  the  goods  were  actually 
delivered  into  the  possession  of  the  consignee,  who  upon  examin- 
ation, sent  them  back  to  the  carrier  with  instructions  to  return 
them  to  the  seller,  who  in  turn  refused  to  take  them,  by  reason 
of  which  they  were  left  in  the  carrier's  hands  as  warehouseman, 
and  it  was  contended  that  the  goods  remained  in  the  hands  of 
the  carrier  for  the  real  owner  who  was  the  buyer;  while  it  was 
admitted  that  the  buyer  was  the  real  owner,  it  was  held  that  the 
goods  had  never  ceased  to  be  in  transitu,  the  intention  of  the 
buyer  being  a  material  fact,  and  that  the  carrier  did  not  become 
'  his  agerlt  upon  the  return  of  the  goods  by  him."    So  where  the 
consignee  went  on  board  the  vessel,  and  said  to  the  captain  that 
he  had  come  to  take  possession  of  his  goods,  and  saw  and 
touched  them,  but  was  told  by  the  captain  in  the  same  interview 
that  he  would  deliver  him  the  goods  when  he  was  satisfied  about 
his  freight,  whereupon  the  consignee  left,  and  the  vendor  then 

■  Wentworth  v.  Outhwaite,  10  M.  &        a  Bolton  v.  The  Railway  Ca  i  L.  Rt 
W.436-  C.P.431. 


Ch.  viil]  delivery  by  the  carrier.  341 

went  on  board  and  gave  notice  of  stoppage  to  the  mate,  it  was 
held  that  no  actual  possession  had  been  taken  by  the  assignee, 
^nd  that  as  the  captain  had  not  contracted  to  hold  as  his  agent, 
the  transitus  was  not  at  an  end,  and  the  stoppage  was  good.* 

§418.  The  transitus  will  be  considered  as  ended  when  the 
goods  have  been  delivered  at  the  consignee's  own  warehouse,  or 
when  they  have  been  delivered  at  a  place  where  the  consigrrfee 
intends  them  to  remain  until  he,  by  his  orders,  gives  them  a  fur- 
ther destination.  So  he  may  demand  their  delivery  to  himself 
at  any  point  upon  their  journey,  and  thus  put  an  end  to  the  right 
of  the  vendor  to  stop  them."  And  if  the  carrier  wrongfully  re- 
fuse to  deliver  the  goods  upon  the  demand  of  the  consignee,  the 
transitus  is  at  an  end  as  soon  as  the  demand  is  made  and  refused, 
and  the  right  of  stoppage  is  gone.*  But  it  will  not  be  terminated 
by  an  unauthorized  demand  on  the  carrier,  with  which  he  fails 
to  comply.* 

§  419.  It  is  held  that  if  the  buyer  send  his  own  eart  or  vessel 
for  the  goods,  or  receive  them  thereon  for  transportation,  they 
will  be  considered  as  having  reached  his  actual  possession,  unless 
the  vendor  restrain  the  effect  of  such  delivery  by  taking  a  receipt 
or  bill  of  lading,  so  expressed  as  to  indicate  that  the  delivery  to 
the  master  of  the  vessel  is  to  him  as  an  agent  for  carriage,  and 
not  as  an  agent  to  receive  possession  for  the  buyer.'  There  are, 
however,  cases  which  hold  that  so  long  as  the  property  is  merely 
on  its  way  to  the  buyer,  it  may  be  stopped  without  reference  to 
the  mode  of  conveyance,  amd  that  the  delivery  to  an  agent  of  the 
vendee,  though  he  may  be  the  master  of  the  vendee's  vessel,  will 
not  terminate  the  transitus  where  the  object  in  view  is  the  trans- 
portation of  the  property  to  its  destination.'  ' 

§  420.    It  was  formerly  hald,  that  in  order  to  make  the  stop- 


'  Whitehead  v.  Anderson,  9  M.  &  W.  nolds  v.  The  Railroad,  supra. 

518.  5  Turner    v.   The    Liverpool   Docks 

"  Whitehead  v.  Anderson,  supra ;  The  Trustees,  6  Exch.  543 ;  Van  Casteel  v. 

London  etc.  Railway  v.  Bartlett,  7  H.  &  Booker,  2  id.  691 ;  Schotsmans  v.  The 

N.  400;   Secomb  v.  Nutt,  14  B.  Mon.  Railway  Co.  L.  R.  2  Ch.  App.  332. 

324;  Reynolds  v.  The  Railroad,  43  N.  '  Stubbs  v.  Lund,  7  Mass.  453;  Har- 

H.  580.  ris  v.  Pratt,  17  N.  Y.  249;   Harris  v. 

'Bird  V.  Brown,  4  Exch.  786  Hart,  6  Duer,  606;  Holbrook  v.  Vose,  6 

*  Allen  V.  Mercier,  i  Ash.  103;  Rey-  Bosw.  76;  Newhall  u.  Vargas,  13  Me.  93. 
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page  in  transitu  effectual,  the  vendor  must  recover  back  the 
actual  possession  of  the  goods.  But  it  is  now  settled  that  a  de- 
mand made  upon  the  carrier  for  them,  or  a  notice  to  him  to  stop 
their  delivery  to  the  consignee,  or  an  assertion  of  the  vendor's  right 
after  an  entry  of  the  goods  at  the  custom  house,  or  a  claim  and 
endeavor  to  get  possession,  is  equivalent  to  an  actual  recovery 
of  the  goods  into  the  vendor's  possession.  After  such  notice, 
the  vendor  will  be  considered  as  constructively  in  possession, 
and  if  the  demand  for  their  redelivery  be  refused,  or  if  they  be 
given  up  to  another  after  such  notice,  the  vendor  may  maintain 
trover  against  the  carrier,  or  any  other  person,  though  it  may 
be  the  buyer  himself,  into  whose  possession  they  have  come. 
The  title  to  the  goods  will  still  remain  in  the  buyer  as  before, 
but  the  seller  will  be  considered  as  put  in  the  same  position  as 
to  his  lien  that  he  held  before  he  parted  with  them.^ 

§  421.  The  insolvency  of  the  buyer  is  essential  to  the  existence 
of  the  right  of  the  vendor  to  stop  the  goods.  If,  therefore,  the 
former  be  solvent  at  the  time  of  its  attempted  exercise,  the  car- 
rier, if  he  know  the  fact,  will  be  not  only  justified  in  refusing  to 
give  up  the  goods  or  to  pay  attention  to  the  notice,  but  it  would 
be  his  duty  to  do  so.  He  obeys  the  order  or  demand  at  his 
peril  in  any  case.  For  if  it  should  turn  out  that  the  purchaser 
of  the  goods  was  solvent,  the  notice  or  demand  would  be  entirely 
without  authority.  If,  therefore,  the  carrier  refuse  to  give  up 
the  goods  to  the  consignee,  who  is  solvent,  upon  his  demand, 
the  latter  might  maintain  an  action  of  trover  against  him  at  once. 
If,  on  the  other  hand,  the  carrier  fail  to  withhold  the  goods 
upon  a  notice  to  do  so,  or  to  surrender  their  possession  to  the 
vendor  upon  his  demand,  or,  if  after  such  notice  or  demand,  he 
should  deliver  them  to  the  buyer,  and  it  should  turn  out  that  the 
latter  was  insolvent,  the  carrier  will  be  liable  to  the  vendor,  at 
least  to  extent  of  the  buyer's  indebtedness  for  the  goods.  It  has 
therefore  been  said  that,  "  as  the  carrier  obeys  the  stoppage  in 
transitu  at  his  peril,  if  the  consignee  be  in  fact  solvent,  it  would 

•  Litt  V.  Cowley,  7  Taunt.  169;  Boht-  worth  v.  Outhwaite,  lo  M.  &  W.  436; 

lingk  V.  Inglis,  3  East  381 ;  Northey  v.  Cox  v.  Burns,  i  Iowa  64;  O'Neil  v.  Gar- 

Pield,  2  Esp.  613;  Mills  t;.  Ball,  2  Bos.  rett,  6  id.   480;  White  v.  Welsh,  38 

&P-4S7;   Newhall  w.  Vargas,  13  Me.  Penn.  St.,  396;   Rowley  v.  Bigelow,  12 

93;  Jordan  v.  James,  5  Ham.  88;  Went-  Pick.  307. 
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seem  no  unreasonable  rule  to  require  that  at  the  time  the  con- 
signee was  refused  the  goods,  he  should  have  evidenced  his 
insolvency  by  some  overt  act."*  But  in  the  case  of  The 
Tigress,"  this  suggestion  is  rejected,  the  judge  saying  that  the 
proof  of  the  conditions  on  which  the  vendor's  rights  depend 
would  always  be  difficult,  often  impossible,  at  the  time  of  their 
exercise;  "for  instance,  whether  the  vendee  is  insolvent  may 
not  transpire  till  afterwards,  when  the  bill  of  exchange  for  the 
goods  becomes  due;  for  it  is,  as  I  conceive,  clear  law  that  the 
right  to  stop  does  not  require  the  vendee  to  have  been  found 
insolvent." ' 

§  422.  The  law  of  stoppage  in  transitu,  therefore,  becomes  of 
great  importance  to  the  common  carrier;  and  when  a  notice  is 
given  or  a  demand  is  made  upon  him  for  the  goods  by  a  vendor 
who  claims  the  right  to  avail  himself  of  it  in  the  particular  case, 
it  places  him  in  very  nearly  the  same  situation  as  when  a  de- 
mand is  made  for  the  goods  by  one  who  claims  adversely  to  the 
bailor  or  his  consignee.  If  it  be  doubtful  whether  the  right  ex- 
ists to  stop  the  goods,  the  carrier  may,  as  in  that  case,  instead  of 
refusing  to  comply  with  the  notice  or  the  demand,  require  that 
he  shall  be  allowed  a  reasonable  time  to  investigate  the  condition 
of  the  buyer;  and  if,  after  inquiry,  he  shall  be  unable  to  satisfy 
himself,  and  does  not  choose  to  assume  the  responsibility  of  a 
delivery  to  either  seller  or  buyer,  or  to  act  upon  the  demand  of 
the  vendor  that  the  goods  shall  be  withheld  from  the  consignee, 
he  may,  for  his  own  security,  resort  to  legal  proceedings  to  have 
the  question  determined,  as  in  the  case  of  adverse  claimants  of 
the  property.* 

§  423.  The  carrier's  right  to  demand  a  receipt  on  de- 
livery. As  nothing  can  be  more  reasonable  than  that  when 
the  carrier  delivers  the  goods,  he  should  have  the  right  to  de- 
mand of  the  party  receiving  them  some  written  evidence  that  he 
his  done  so,  he  may  require  a  receipt  in  writing  of  the  party; 
and  it  will  be  a  good  defense  to  an  action  for  the  goods,  that  the 
consignee  or  other  person  claiming  their  delivery  refused  to  give 
such  receipt  when  required  to  do  so.'    And  where  the  owner 

'  Blackburn  on  Sales,  266.  authorities  cited  in  last  section. 

'  32  L.  J.  Adm.  97.  «  Ante,  §  407. 

•Benjamin  on  Sales,  §838.    And  see        "Skinner  v.  Railroad,  12  Iowa,  191. 
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desires  to  remove  the  goods  in  separate  parcels  and  at  different 
times,  the  carrier  may,  as  a  condition  of  the  delivery  of  a  part  of 
them,  demand  a  receipt  for  the  whole.  After  the  owner  has 
had  an  opportunity  to  inspect  the  goods  and  ascertain  their  con- 
dition, he  is  bound  to  take  immediate  custody  of  them  and  re- 
move them  with  reasonable  diligence,  unless  it  is  otherwise 
agreed  between  him  and  the  carrier;  and  he  cannot  require  the 
carrier  to  make  more  than  one  delivery  or  to  take  more  than  one 
receipt.' 

'  Ayres  v.  Railroad,  5  Dutcher,  393. 
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CHAPTER  IX. 

THE  RIGHTS  OF  THE  CARRIER. 

§  424.  Thus  far  the  subject  of  the  common  carrier's  relation  to 
the  goods  entrusted  to  him  has  been  treated,  almost  exclusively, 
with  reference  to  his  duties  and  responsibilities  growing  out  of 
that  relation.  But  the  law  will  imply  no  executory  contract 
which  imposes  upon  one  party  duties  and  obligations  without 
some  equivalent;  and  even  when  the  contract  is  expressed  by  the 
parties,  much  is  still  generally  left  to  be  settled  by  legal  implica- 
tion. This  equivalent  in  the  case  of  the  carrier,  it  is  true,  consists 
mainly  in  the  compensation  which  is  allowed  him  for  the  carriage 
of  the  goods,  for  which  a  lien  is  given  him  upon  them.  But  be- 
sides the  payment  of  such  compensation,  the  law  further  imposes 
upon  the  bailor  certain  duties  and  obligations  to  the  carrier 
which  give  rise  to  corresponding  rights  on  the  part  of  the  latter 
against  his  bailor.  And  as  a  means  of  protection  against  the 
consequences  to  himself  of  the  extraordinary  risks  which  it  im- 
poses upon  him,  and  also  that  he  may  protect  the  interest  of  his 
employer  in  the  property  in  his  custody,  the  law  has  further  con- 
ferred upon  him  certain  rights  as  against  all  those  who  may  un- 
lawfully interfere  with  him  or  the  goods  in  his  charge,  whilst  he 
is  engaged  in  the  performance  of  his  duty. 

§  425.    The  carrier's  right  to  an  action  to  recover 

THE  goods   WfHEN    TAKEN    FROM     HIM,   OR   FOR  AN   INJURY   TO 

THEM  viTHiLE  IN  HIS  CUSTODY.  Being  a  bailee  of  the  goods  for 
hire,  and  having  a  further  interest  in  them  by  reason  of  the  re- 
sponsibility which  rests  upon  him,  he  has  what  is  called  a  special 
property  in  them,  which  wiU  justify  him  in  resorting  to  any  means 
for  their  protection  to  which  the  general  owner  could  have  re- 
course; and  if  they  suffer  damage  from  the  negligence  or  willful 
wrong  of  another,  he  may  recover  from  the  party  in  fault,  dam- 
ages for  the  injury  sustained  by  them,  even  to  the  extent  of  their 
full  value,  if  they  be  destroyed  or  rendered  valueless  by  such 
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negligence  or  wrong.  Or  if  they  be  wrongfully  taken  from  him, 
he  may  recover  his  possession  or  the  value  of  the  goods,  in  the 
appropriate  action  of  detinue,  replevin  or  trover.  He  is,  in  short, 
for  all  practical  purposes,  the  owner  of  the  property  for  the  re- 
dress of  all  wrongs  or  injuries  to  it  whilst  in  his  possession ;  for, 
as  has  been  well  said,  a  man  ought  not  to  be  charged  with  an 
injury  to  another  without  being  able  to  resort  to  the  original 
cause  of  that  injury,  and  in  amends  there  to  do  himself  right.' 
And  of  so  much  consequence  does  the  law  esteem  his  temporary 
and  qualified  ownership  of  the  property  that,  even  in  criminal 
prosecutions  for  theft  or  robbery,  it  is  held  to  be  sufficient  to  al- 
lege such  ownership  of  the  property  in  the  indictment,  without 
reference  to  its  general  owner.'' 

§  426.  Nor  is  the  right  thus  conferred  by  his  special  property 
inconsistent  with  a  coexisting  right  of  action  for  the  same  cause 
in  the  general  owner.'  But  even  when  the  real  owner  might 
sue,  the  action  may  still  be  brought  in  the  name  of  the  carrier, 
though  the  object  of  the  suit  maybe  a  recovery  for  the  full  value 
of  the  goods,  and  a  recovery  by  him  will  be  a  bar  to  any  subse- 
quent action  by  such  general  owner.*  But  in  case  the  carrier 
should  recover  the  full  value,  he  will  be  entitled  to  the  recovery 
only  to  the  extent  of  his  qualified  interest  in  the  goods,  and  as  to 
the  balance,  he  will  be  held  to  be  a  trustee  for  the  general, owner, 
unless  he  has  satisfied  such  owner  for  his  loss.  The  law  will 
regard  the  damages  in  such  cases  as  standing  in  the  place  of  the 
property  for  the  conversion  or  destruction  of  which  they  have 
been  recovered.'  And  when  a  judgment  recovered  by  either 
has  been  satisfied,  it  will  pass  the  title  to  the  property,  for  the 
injury  to  which  it  was  recovered,  to  the  party  against  whom  the 
recovery  was  had.' 

1  Story  on  Bail.  §  93  f.  <  Ingersoll  v.  Van  Bokkelin,  7  Cow. 

2  White  V.  Bafcora,  28  Vt.  268;  Har-    670;  Lyle  v.  Barker,  5  Bin.  457. 

ker  V.  Dement,  9  Gill,  7;    Merrick  v.  'Chesley  v.  St.  Clair,   i   N.  H.  189; 

Brainard,  38  Barb.  574;  Steamboat  Co.  Bishell  v.  Huntington  2  id.  142;  Steam- 

V.  Atkins,  22  Penn.  St.  522;  i  Chitty  on  boat   Farmer  v.  McCraw,  26  Ala.  tSg; 

PI.  172 ;  Bacon's  Abridg.  Bailment,  D ;  Woodman  v.  Nottingham,  49  N.  H.  387. 

2  East  P.  C.  652 ;  Wingard  v.  Banning,  « Strong  v.  Adams,  30  Vt.  221 ;  Ely 

39  Cal.  543.  V.  Ehle,  3  Corast.  506;  Root  v.  Chand- 

'  Booth  V.  Terrell,   16  Ga.  20;  Mor-  ler,  10  Wend,  no;  Spence  v.  Mitchell, 

gan  V.  Ide,  8  Cush.  420.  9  Ala.  744;    Hart  v.  Hyde,  5  Vt.  328; 
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§  427.  But  if  the  property  entrusted  to  the  carrier  be  lost  or 
destroyed  whilst  in  his  charge  by  the  wrongful  act  or  careless- 
ness of  another,  and  the  carrier  pay  to  the  owner  its  value, 
which  is  accepted  in  full  satisfaction  of  his  loss,  he  will  be  sub- 
stituted to  all  the  rights  of  such  owner,  and  may  recover  such 
value  from  the  wrongdoer  for  his  own  use  and  benefit.  And 
even  when  the  property  is  destroyed  by  the  wanton  and  un- 
authorized act  of  his  servant  or  agent,  not  done  in  the  perform- 
ance of  his  appointed  duties,  the  carrier  may,  upon  making 
amends  to  the  owner,  be  entitled  to  any  action  or  recovery  to 
which  such  owner  might  have  been  entitled  against  any"  other 
person  than  the  wrongdoer;  as,  for  instance,  if  a  chose  in  action 
be  entrusted  to  him  for  carriage,  and  be  entirely  lost  or  destroyed 
by  the  wiUful  misconduct  of  an  agent,  the  carrier,  upon  pay- 
ment of  its  value  to  his  bailor,  will  be  treated  as  an  equitable 
assignee  of  such  bailor  for  valuable  consideration,  and  as  entitled 
to  all  the  remedies  which  the  latter  would  have  had  against  the 
party  liable  to  an  action  thereon.  Thus,  where  bank  notes  were 
delivered  to  the  carrier,  and  one  of  his  agents,  in  gross  violation  of 
his  duty,  purloined  and  actually  destroyed  them,  it  was  held  that 
the  carrier,  upon  making  satisfaction  to  the  owner,  might  re- 
cover their  value  from  the  bank  by  which  they  were  issued.' 

§  428.  And  not  only  may  the  carrier  sue  and  recover  from  a 
stranger  or  third  person  who  may  have  taken  the  goods  tor- 
tiously  from  his  possession,  or  occasioned  damage  to  them,  but  he 
may  also  have  an  action  against  the  bailor  or  owner  himself, 
even  for  the  recovery  of  the  possession  of  the  goods,  if  they  have 
been  taken  from  him  by  the  latter  imlawfuUy  and  in  violation  of 
his  right  to  their  custody.  For  if  the  carrier  has  a  lien  upon  the 
goods  for  his  freight  or  for  charges  advanced  upon  them,  if  they 
are  taken  from  him,  even  by  the  owner  himself,  against  his  will, 
he  will  be  entitled  to  a  restitution  of  them  and  may  have  his  ac- 
tion for  that  purpose.  In  such  a  case,  he  is  in  a  position  similar 
to  that  of  a  pawnee  who  has  the  goods  of  his  bailor  pledged  to 
him  for  his  security,  and  who  is  therefore  clearly  entitled  to,  be 
restored  to  his  possession  when  deprived  of  it  without  his  consent 

Eryahtw.  Clifford,  13  Met.  138;  Overby        ■  Hagerstown  Bank  v.  The  Adams 
V.  McGee,   15  Ark.  459;    Lovejoy  v.    Express  Co.  45  Penu.  St.  419. 
Murray,  3  Wall.  i. 


348  THE  LAW  OF  CARRIERS.  [Ch.  IX. 

or  the  payment  of  his  debt.'  So  if,  after  the  carrier  has  agreed 
to  attorn  to,  and  to  keep  the  goods  for  an  adverse  claimant  who 
has  the  paramount  title  to  them,  they  be  taken  from  him 
forcibly  or  against  his  will  by  his  bailor,  he  could  undoubtedly 
sustain  an  action  for  a  recovery  of  the  goods  or  their  value. 
But  if  the  action  be  founded  solely  upon  the  special  property  of 
the  carrier  as  bailee,  and  instead  of  seeking  a  restitution  of  the 
goods  to  his  possession,  he  sue  in  trespass  or  trover  for  damages 
only,  his  recovery  against  the  bailor  or  general  owner  will  be 
limited  to  the  value  of  his  special  interest  in  the  goods.' 

§  429.  His  right  to  insure  the  goods.  The  common  car- 
rier may  also,  in  common  with  all  bailees,  entrusted  for  hire  with 
the  custody  of  property,  and  responsible  for  its  safety,  insure  the 
goods  delivered  to  him  for  carriage,  not  only  to  the  extent  of  the 
value  of  his  interest  in  them,  but  to  their  fuU  value,  upon  the 
ground  that  every  person  who  would  be  liable  in  the  event  of 
the  loss  of  property,  may  effect  an  insurance  for  his  own  protec- 
tion. And  whether  responsible  or  not,  by  the  terms  of  his  re- 
ceipt or  bill  of  lading,  for  a  loss  arising  from  a  particular  risk,  he 
may  still  insure,  for  the  benefit  of  the  owners  of  the  goods, 
against  loss  therefrom,  as  well  as  against  all  other  risks.  But 
when  there  is  no  responsibility,  as  where  the  bill  of  lading  ex- 
cepts liability  from  losses  by  fire  or  the  perils  of  the  sea,  and  the 
carrier  would  insure  against  them,  not  exclusively  the  value  of 
his  own  interest  in  the  goods,  but  to  the  extent  of  their  full  value, 
it  must  appear  from  the  use  of  the  words,  "  for  whom  it  may 
concern,"  or  some  other  equivalent  expression,  that  it  was  his 
intention  to  insure  for  the  benefit  of  the  owners,  and  not  for  him- 
self exclusively.'  And  not  only  may  the  carrier  procure  in- 
surance upon  the  specific  goods  of  his  employer,  entrusted  to 
him  for  carriage,  in  this  manner,  to  their  full  value,  but  he  may 
procure  a  floating  or  shifting  policy,  which  will  attach  to  the 
goods  as  they  may,  from  time  to  time,  come  into  his  custody  in 


'Story  on   Bail.  §303;    Young   v.  Buck,  22  Vt.  149;   Little  w.  Fossett,  34 

Kimball,  23  Penn.  St.  193;  Van  Baalen  Me.  545;  Benjamin  v.  Stremple,  13  111. 

V.  Dean,  27  Mich.  104.  466;   Young  v.  Kimball,  23  Penn.  St. 

'  White  V.  Webb,  15  Conn.  302 ;  Havs  193. 

V.   Riddle,  i   Sand.   248;    Hickok    v.  '  i  Phillips  on  Ins.  §  383. 
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the  course  of  his  business.*  But  whenever  his  insurance  is  made 
to  cover  the  full  value  of  the  goods,  he  will  be  held  to  be  a 
trustee  for  the  ov/ners  of  the  goods  for  the  amount,  after  de- 
ducting the  value  of  his  own  interest  for  advances  upon  them 
and  his  freight.'  The  money  received  upon  such  a  policy  is 
considered  as  supplying  the  place  of  the  lost  goods. 

§  430.  His  authority  to  sell  the  goods.  The  bailment 
to  the  carrier  confers  no  authority  whatever  upon  him  to  sell  the 
goods,  and  if  he  sell  them  without  other  authority  than  that 
which  he  has  as  carrier,  he  can  pass  no  title.  And  though  the 
goods  be  sold  for  a  fair  price  to  one  who  purchases  in  good  faith, 
the  tide  of  the  owner  is  not  affected  by  the  sale,  and  the  pur- 
chaser will  be  responsible  to  him  for  them.'  This  rests  upon  the 
well  established  rule  of  law,  applicable  to  all  bailees,  that  no  one 
can  sell  the  property  of  another,  so  as  to  vest  a  title  in  the  pur- 
chaser, without  authority  to  do  so  from  the  owner,  although  he 
may  have  possession,  which  is  prima  facie  evidence  of  title,  by 
the  permission  of  the  owner  or  even  by  his  procurement,  no  mat- 
ter how  innocent  the  purchaser  may  have  been  or  how  good 
apparently  was  the  right  of  the  seller  to  make  the  sale;  the  uni- 
versal and  fundamental  principle  of  the  law  of  personal  property 
being,  that  no  man  can  be  divested  of  his  title  to  it  without  his 
own  consent,  and  consequently  that  even  the  honest  purchaser 
under  a  defective  title  cannot  hold  against  the  true  owner.  That 
"  no  one  can  transfer  to  another  a  better  title  than  he  has  him- 

'2  Duer  on  Ins.  49;  Waringn.  Insur-  '  Stilwell  v.  Staples,  19  N.  Y.  401; 

ance  Co.  45  N.  Y.  606;  Waters  o.  The  Waters  v.  The  Monarch  Ins.  Co.  su- 

Monarch  Ins.  Co.  5  El.  &B.  S70;  Lon-  pra. 

don  etc.  Railway  t;.  Glyn,  I  El.  &  El.  'White  v.  Webb,  15  Conn.  302; 
652;  Marks  v.  Hamilton,  7  Exch.  323;  Doane  v.  Russell,  3  Gray,  3S2;  Agnew 
Savage  v.  Corn  Ex.  Ins.  Co.  4  Bosw.  v.  Johnson,  22  Penn.  St.  471;  Hunt  v. 
i,  36  N.  Y.  635;  Crowley  v.  Cohen,  3  Haskell,  24  Me.  339;  Kitchell  v.  Van- 
B.  &  Ad.  478;  Wolff  V.  Horncastle,  i  adar,  i  Blackf.  356;  HofFman  v.  Noble, 
B.  &  P.  316;  Caruthers  f.  Sheddon,  6  6  Met.  68;  Rankin  v.  Packet  Co.  9 
Taunt.  14;  Van  Natta  i;  Insurance  Co.  Heisk.  564;  Hartopz;.  Hoare,  i  Wils.  8; 
2  Sandl'.  490;  Chase  x-.  Washington  Ins.  McCombie  w.  Davies,  6  East  538;  Bai- 
Co.  12  Barb.  595;  Miltenberger  v.  Bea-  ley  v.  Shaw,  24  N.  H.  297;  Swift  v. 
com,  9  Penn.St.  198 ;  Vermont  etc.  R.  R.  Moseley,  10  Vt.  208 ;  Lecky  v.  McDer- 
V.  Fitchburg  etc.  R.  R.  14  Allen  462;  mott,  8  S.  &  R.  500;  Powell  v.  Buck, 
Eastern  R.  R.  v.  Insurance  Co.  98  4  Strob.  Law  427 ;  Lickbarrow  v.  Ma- 
Mass.  420;  Commonwealth  v.  Insur-  son,  6  East  21. 
ance  Co.  U2  id.  136. 
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self,"  is  a  maxim,  says  Chancellor  Kent,  alike  "  of  the  common 
and  civil  law,  and  a  sale,  ex  vi  termini,  imports  nothing  more 
than  that  the  bona  fide  purchaser  succeeds  to  the  rights  of  the 
vendor." ' 

§  431.  Nor  does  the  fact  that  the  carrier  has  a  lien  upon  the 
goods,  for  his  freight  or  on  any  other  account,  confer  upon  him 
the  right  to  sell  them  to  satisfy  his  charges  or  to  reimburse  him- 
self for  expenses  incurred  by  him  for  the  owner  on  their  account. 
And  if  the  consignee  refuse  to  pay  the  freight  and  to  receive 
them,  the  carrier  must  store  them  with  some  responsible  ware- 
houseman, subject  to  his  lien,  and  unless  the  lien  is  discharged 
by  the  owner,  must  resort  to  legal  proceedings  to  have  them 
sold,  and  the  proceeds  applied  to  the  payment  of  his  claim.^  If, 
in  such  cases,  the  goods  be  stored  in  a  warehouse  not  belonging 
to  the  carrier,  the  warehouseman  will  hold  them  under  the  au- 
thority of  the  carrier  and  not  of  the  owner,  and  his  possession 
wiU  be  regarded  as  that  of  the  carrier  for  the  purpose  of  pre- 
serving his  lien;  and  the  goods  will  become  subject  to  the  lien 
of  the  warehouseman  as  well  as  to  that  of  the  carrier.' 

§  432.  But  while  in  the  possession  of  the  goods  in  the  char- 
acter of  carrier,  he  also  stands  for  many  purposes  in  the  relation 
of  agent  for  the  owner;  and  it  is  a  general  rule  of  law  that,  al- 
though the  powers  of  agents  are  ordinarily  limited  to  the  pur- 
poses for  which  they  are  employed,  yet,  that  emergencies  may 
arise  in  which,  from  the  necessities  of  the  case,  an  agent  may  be 
justified  in  assuming  extraordinary  powers;  and  that  his  acts, 
done  fairly  and  in  good  faith  under  such  circumstances,  though 
entirely  beyond  the  scope  of  his  ordinary  powers,  may  be  bind- 
ing upon  his  principal.*  Such  emergencies  sometimes  occur,  in 
the  course  of  the  business  of  the  carrier,  in  which  he  becomes 
the  agent  of  all  concerned,  and  in  which  his  acts,  in  the  exercise 
of  a  sound  discretion,  will  be  binding  upon  all  the  parties  in  in- 

■  2  Kent's  Com.  324;  Saltus  v.  Ev-  anapolis  etc.  R.  R.  v.  Herndon  81  111. 

erett,  20  Wend.  269;  Covill  v.  Hill,  4  143;    Rankin   v.  The   Packet    Co.   9 

Denio,  323;  Pickering  v.  Busk,  15  East,  Heisk.  564,  and  cases  supra. 

38;  Coggill  v.  The  Railroad,  3  Gray,  » Western  Trans.  Co. -y.  Barber,  56  N. 

S4S-  Y.  S44- 

« Briggs  V.  The   Railroad,  6  Allen,  *  Story  on  Agency,  §  141. 
246;  Hunt  7;.  Haskell,  24  Me.  24;  Indi- 
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terest;  and  if  the  necessities  of  the  case  require  that  the  goods 
be  sold,  he  not  only  may  sell,  but  it  becomes  obligatory  upon 
him  to  do  so,  for  the  benefit  of  the  owner.  If,  for  instance,  the 
consignee  refuse  to  accept  the  goods,  and  they  are  of  a  perisha- 
ble character,  and  if  stored,  would,  from  rapid  decay,  be  totally 
lost  to  the  owner,  it  would  be  the  duty  of  the  carrier  to  sell  them 
on  his  account;  and  the  same  rule  would  apply  if,  from  any  cause, 
it  became  impossible  to  deliver  the  goods  according  to  the  direc- 
tions of  the  owner  or  bailor,  or  to  return  them  before  they  would 
inevitably  perish  from  such  inherent  tendency,  from  damage  re- 
ceived by  them  in  the  transit,  or  from  any  other  cause.'' 

§  433.  So  in  the  case  of  carriers  by  sea,  the  master  of  the 
vessel  is  vested  by  law  with  power  to  sell  the  goods  of  the  ship- 
pers of  the  cargo,  in  case  of  absolute  necessity,  as  where  there 
is  a  total  inability  to  carry  the  goods  to  their  destination,  or  other- 
wise to  obtain  money  indispensable  to  make  the  necessary  re- 
pairs to  complete  the  voyage,  and  no  other  vessel  can  be  procured 
to  which  they  can  be  transhipped  for  the  intended  port,  or  where 
the  goods,  in  case  of  accidental  delay,  are'  about  to  perish,  or 
have  become  so  far  damaged  as  to  be  unfit  for  further  carriage. 
In  such  cases  of  absolute  necessity,  he  may  sell  both  ship  and 
cargo,  and  the  purchaser  will  acquire  an  absolute  title.^ 

§  434.  The  law  upon  the  subject  of  sales  by  carriers,  in  cases 
of  necessity,  is  thus  stated  by  Cockburn,  C.  J.,  in  Notara  v.  Hen- 
derson:' "The  law  applicable  to  such  a  case  appears  to  us  to  be 
free  from  any  serious  difficulty.  In  every  contract  to  carry  for 
freight,  there  is  an  implied  obligation  on  thd  part  of  the  shipowner 
that,  in  the  event  of  any  disaster  happening  to  the  ship  or  cargo,  in 
a  port  where  correspondence  cannot  be  had  with  the  freighter,  the 
master  shall  act  as  his  agent,  and  use  his  best  efforts  for  the  pro- 
tection and  preservation  of  the  cargo.  He  must,  in  such  an 
emergency,  put  himself  in  the  place  of  the  owner  of  the  cargo, 

'  Arthur  v.  The  Schooner  Cassius,  2  boom  v.  Chapman,  13  M.  &  W.  230; 

Story,   81;    Rankin   v.   Packet   Co.   9  Cannan  !>.  Meaburn,  i  Bing.  243;  Cam- 

Heisk.  564.  mell  v.  Sewell,  3  H.  &  N.  617,   5  id. 

'Pope  V.  Nickerson,  3   Story,   465;  728;  Propeller  Mohawk,  8  Wall.  153; 

Post  V.  Jones,  19  How.  150;  The  Grat-  The  Velona,  3  Ware,  139. 

itudine,  3  Rob.  Adm.  240;  Freeman  v.  s  L.  R.  S  Q.  B.  346. 
E.  India  Co.  5  B.  &  Aid.  617;  Vlier- 
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and  do  what  the  latter,  as  a  prudent  man,  would  himself  do  for 
his  own  interest  if  he  were  present.  '  If  the  cargo,'  says  Lord 
Stowell,  in  the  case  of  the  Gratitudine,^ '  is  a  perishable  cargo, 
and  the  vessel  is  unable  td  proceed  or  stands  in  need  of  repairs 
to  enable  her  to  proceed  in  time,  *  *  *  the  master  must 
exercise  his  judgment  whether  it  would  be  better  to  tranship  the 
cargo,  if  he  has  the  means,  or  to  sell  it.  He  is  not  absolutely 
bound  to  tranship ;  he  may  not  have  the  means  of  transhipment. 
But  even  if  he  has,  he  may  act  for  the  best  in  deciding  to  sell. 
If  he  had  not  the  means  of  transhipping,  he  is  under  an  obliga- 
tion to  sell,  unless  it  can  be  said  that  he  is  imder  an  obligation  to 
let  it  perish.' " 

§435.  In  order  to  justify  the  act  of  the  carrier  in  making  sale 
of  the  goods,  and  to  establish  his  title  to  them,  the  purchaser 
must  show  that  there  was  a  necessity  for  the  sale,  arising  from 
the  perishable  nature  of  the  property,  which  made  its  preserva- 
tion for  the  owner  impracticable,  or  that,  from  that  or  some  other 
cause,  it  was  neither  possible  to  proceed  with  its  transportation, 
nor  to  store  it;  that  the  carrier  has  acted  in  good  faith  and  with 
sound  discretion ;  and  that  it  was  impossible  to  communicate  with 
the  owner  and  to  receive  instructions  from  him  as  to  the  course 
to  be  pursued,  without  occasioning  a  delay  which  the  circum- 
stances and  condition  of  the  property  would  not  admit.'  And 
whether,  under  all  the  circumstances,  these  conditions  existed  to 
justify  the  sale,  is,  when  the  action  is  one  at  law,  a  question  of 
fact  to  be  determined  by  the  jury  under  proper  instructions  by 
the  court.' 

§  436.  If  the  carrier  or  the  master  of  the  vessel  sell  the  goods 
when  the  necessity  for  so  doing  does  not  exist,  he  will  be  liable 
in  an  action  for  their  conversion,  and  nothing  but  the  existence 
of  circumstances  of  actual  necessity  will  afford  an  excuse  for  the 
sale.  Neither  the  advice  of  others  who  are  called  upon  to  ex- 
amine the  goods,  nor  the  decree  of  a  court  having  no  jurisdic- 
tion or  authority  to  order  a  sale  under  such  circumstances,  will 

'3  Rob.  Adra.  259.  45;  Hall  v.  Franklin  Ins.  Co.  9  Pick. 

s  Butler  w.  Murray,  30  N.Y.  88;  The  466;  Wilson  v.   Millar,   2   Starkie,   i; 

New.  Eng.  Ins.  Co.  v.  Brig  Sarah  Ann,  Saltus  v.  Everett,  20  Wend.  267;  Myers 

13  Pet.  387;  Bryant  v.  Ins.  Co.  13  Pick.  v.  Baymore,  10  Penn.  St.  114. 

543;  Am.  Ins.  Co.  v.  Center,  4  Wend.  'Butler  v.  Murray,  supra. 
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be  any  justification  to  the  carrier  or  any  protection  to  the  purchaser, 
if  it  appear  that  a  case  of  necessity  did  not  require  the  sale.^ 
And  in  the  case  of  an  unjustifiable  sale  by  the  master,  the  own- 
ers of  the  vessel  will  also  be  liable  to  the  shipper.^ 

§  437.  The  degree  of  necessity  which  must  exist  in  such  cases 
to  justify  the  sale,  is  generally  expressed  by  the  words  "  supreme," 
"  urgent,"  or  "  absolute."  This  is  assuming  that  there  are  diflfer- 
ent  degrees  of  necessity,  the  highest  of  which  is  necessary  to 
justify  a  sale  by  the  carrier.  If,  therefore,  according  to  these 
expressions,  there  be  any  possible  manner  of  preserving  the 
goods  short  of  their  sale,  it  must  be  resorted  to ;  otherwise  there 
will  exist  neither  the  authority  to  sell  nor  a  title  in  the  purchaser. 
But  it  has  been  said  with  great  force  that  "  the  word  necessity, 
when  applied  to  mercantile  affairs,  where  the  judgment  must, 
in  the  nature  of  things,  be  exercised,  cannot  of  course  mean  an 
irresistible,  compelling  power.  What  is  meant  by  it  in  such 
cases  is,  the  force  of  circumstances  which  determine  the  course 
a  man  ought  to  take.  Thus,  when  hy  the  force  of  circum- 
stances, a  man  has  the  duty  cast  upon  him  of  taking  some  action 
for  another,  and  under  that  obligation  adopts  the  course  which,  to 
the  judgment  of  a  wise  and  prudent  man,  is  apparently  the  best 
for  the  interest  of  the  persons  for  whom  he  acts  in  a  given  emer- 
gency, it  may  properly  be  said  of  the  course  so  taken  that  it  was, 
in  a  mercantile  sense,  necessary  to  take  it." '  And  in  the  same 
case  it  is  said,  in  reference  to  the  necessity  for  awaiting  instruc- 
tions from  the  owner,  that  "  the  possibility  of  communicating 
with  the  owners  must  of  course  depend  on  the  circumstances  of 
each  case,  involving  the  consideration  of  the  facts  which  create 
the  urgency  for  an  early  sale,  the  distance  of  the  port  from  the  own- 
ers, the  means  of  communication  which  may  exist,  and  the  general 
position  of  the  master  in  the.  particular  emergency.  Such  a 
communication  need  only  be  made  when  an  answer  can  be  ob- 
tained, or  there  is  a  reasonable  expectation  that  it  could  be 

'Cannan  v.  Meaburn,  i  Bing.  243;  '  Cannan  v.  Meaburn,  i  Bing.  supra; 

Myers  v.  Baymore,  10  Penn.  St.  114;  Smith   v.   Martin,   supra;   Ewbank  v. 

Smith  V.  Martin,  6  Binney,  262 ;  Ew-  Nutting,  supra. 

bank  •».  Nutting,  7  Com.  B.  797;  Free-  ^xhe   Australasian   S.  N.   Co.  ads. 

man  v.  The  E.  Indi^  Co.  S  B.  &  Aid.  Morse,  L.  R.  4  P.  C.  Cas.  222. 
617;  Wilson  V.  Dickson,  2  id.  2. 
22 
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obtained  before  the  sale.  When,  however,  there  is  ground  for 
such  an  expectation,  every  endeavor,  so  far  as  the  condition  in 
vvrhich  he  is  placed  will  allow,  should  be  made  by  the  master  to 
obtain  the  owner's  instructions." 

§  438.  Besides  the  three  requisites  of  necessity,  sound  dis- 
cretion, and  communication  with  the  owner,  when  practicable,  it 
must  also  appear  that  the  sale  was  made  where  there  were  a 
market  and  competition,  and  buyers  with  the  means  of  purchas- 
ing. This  rule  has  been  applied  in  the  case  of  a  wreck  in  a 
distant  ocean,  where  the  property  was  derelict,  or  about  to  be- 
come so,  and  the  persons  who  had  it  in  their  power  to  save  the 
crew  and  cargo,  preferred  to  drive  a  bargain  with  the  master, 
by  which  they  claimed  to  have  become  owners  of  the  cargo,  for 
a  consideration  merely  nominal.  The  necessity  in  such  a  case, 
it  was.  said,  may  be  imperative,  because  it  is  the  price  of  safety, 
but  it  is  not  of  that  character  which  permits  the  master  to  exer- 
cise the  power  of  sale  which  belongs  to  him  in  certain  cases  of 
absolute  necessity;  and  the  pretended  claimants,  under  the  sale, 
were  treated  as  mere  salvors,  and  were  allowed  only  for  salvage 
and  freight.* 

'  Post  w.  Jones,  19  How.  150.  as  its  condition  would  not  have  been 
The  following  is  an  extract  from  the  improved.  Though  saved  from  the 
opinion  of  Grier,  J.,  in  this  case :  "As  ocean,  it  would  not  have  been  safe, 
many  of  the  circumstances  attending  Tlie  coast  was  barren ;  the  few  inhabi- 
this  case  are  peculiar  and  novel,  it  may  tants,  savages  and  thieves.  This  ocean 
not  be  improper  to  give  a  brief  state-  is  navigable  for  only  about  two  months 
ment  of  them.  The  Richmond,  after  in  the  year ;  during  the  remainder  of 
a  ramble  of  three  years  on  the  Pacific  the  year  it  is  sealed  up  with  ice.  The 
in  pursuit  of  whales,  had  passed  through  winter  was  expected  to  commence  witb- 
the  sea  of  Anadin,  and  was  near  Behr-  in  fifteen  or  twenty  days,  at  farthest 
ing's  sti-aits,  in  the  Arctic  ocean,  on  the  The  nearest  port  of  safety  and  general 
2d  of  August,  1849.  She  had  nearly  commercial  intercourse  was  at  the  Sand- 
completed  her  cargo,  and  was  about  to  wich  Islands,  five  thousand  miles  dis- 
relurn ;  but,  duving  a  thick  fog,  she  was  tant.  Their  only  hope  of  escape  from 
run  upon  rocks  within  half  a  mile  of  this  inhospitable  region  was  by  means 
the  shore,  and  in  a  situation  from  which  of  other  whaling  vessels,  which  were 
it  was  impossible  to  extricate  her.  The  known  to  be  cruising  at  no  great  dis- 
master  and  crew  escaped  in  their  boats  tance,  and  who  had  been  in  company 
to  the  shore,  holding  communication  with  the  Richmond,  and  had  pursued 
with  the  vessel  without  much  difficulty  the  same  course. 

or  danger.    They  could  have  probably  "On  the  5th  of  August,  the  fog  cleared 

transported  the  cargo  to  the  beach,  but  off,  and  the  ship  Elizabeth  Frith  was 

this  would  have  been  unprofitable  labor  seen  at  a  short  distance.    The  officers 
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§  439.  His  right  to  know  the  character  of  the  goods 
AND  the  contents  OF  PACKAGES.  Itis  also  a  general  rule,  that 
the  carrier  has  no  right  to  demand  of  the  shipper  to  be  informed 


of  the  Richmond  immediately  went  on 
board,  and  the  master  informed  the 
master  of  the  Frith  of  the  disaster 
which  had  befallen  the  Richmond.  He 
requested  him  to  take  his  crew  on  board, 
and  said,  'you  need  not  whale  any 
more ;  there  is  plenty  of  oil  there  which 
you  may  take,  and  get  away  as  soon  as 
possible.'  On  the  following  day,  they 
took  on  board  the  Frith  about  three 
hundred  barrels  of  oil  from  the  Rich- 
mond. On  the  6th,  the  Panama  and  the 
Junior  came  near;  they  had  not  quite 
completed  their  cargoes ;  as  there  was 
more  oil  in  the  Richmond  than  they 
could  all  take,  it  was  proposed  that  they 
also  should  complete  their  cargoes  in  the 
same  way.  Captain  Tinkham,  of  the 
Junior,  proposed  to  take  part  of  the 
crew  of  the  Richmond,  and  said  he 
would  take  part  of  the  oil,  '  provided  it 
was  put  up  and  sold  at  auction.'  In 
pursuance  of  this  suggestion,  adver- 
tisements were  posted  on  each  of  the 
three  vessels,  signed  by  or  for  the 
master  of  the  Richmond.  On  the  fol- 
lowing day  the  forms  of  an  auction  sale 
were  enacted ;  the  master  of  the  Frith 
bidding  one  dollar  per  barrel  for  as 
much  as  he  needed,  and  the  others, 
seventy-five  cents ;  the  ship  and  tackle 
were  sold  for  five  dollars;  no  money 
was  paid  and  no  account  kept  or  bill  of 
sale  made  out.  Each  v-essel  took  enough 
to  complete  her  cargo  of  oil  and  bone. 
The  transfer  was  eflected  in  a  couple 
of  days,  with  some  trouble  and  labor, 
but  little  or  no  risk  or  danger,  and  the 
vessels  immediately  proceeded  on  their 
voyage,  stopping  as  usual  at  the  Sand- 
wich Islands. 

"  Now  it  is  evident  from  this  state- 
ment of  the  facts,  that  although  the 
Richmond  was  stranded  near  the  shore 


upon  which  her  crew  and  even  her 
cargo  might  have  been  saved  from 
the  dangers  of  the  sea,  they  were 
really  in  no  better  situation  as  to 
ultimate  safety,  than  if  foundered  or 
disabled  in  the  midst  of  the  Pacific 
Ocean.  The  crew  were  glad  to  escape 
with  their  lives.  The  ship  and  cargo, 
though  .not  actually  derelict,  must 
necessarily  have  been  abandoned.  The 
contrivance  of  an  auction  sale  under 
such  circumstances,  where  the  master 
of  the  Richmond  was  hopeless,  helpless 
and  passive  —  where  there  was  no  mar- 
ket, no  money,  no  competition  —  where 
one  party  had  absolute  power  and  the 
other  no  choice  but  submission  —  where 
the  vendor  must  take  what  is  offered 
or  get  nothing  —  is  a  transaction  which 
has  no  characteristic  of  a  valid  contract. 
It  has  been  contended  by  the  claimants 
that  it  would  be  a  great  hardship  to 
treat  this  sale  as  a  nullity,  and  thus 
compel  them  to  assume  the  character 
of  salvors,  because  they  were  not  bound 
to  save  this  property,  especially  at  so 
great  a  distance  from  any  port  of  safety 
and  in  a  place  where  they  could  have 
completed-  their  cargo  in  a  short  time 
from  their  own  catchings,  and  where 
salvage  would  be  no  compensation  for 
the  loss  of  this  opportunity.  The  force 
of  these  arguments  is  fully  appreciated, 
but  we  think  they  are  not  fully  sustained 
by  the  facts  of  the  case.  Whales  may 
have  been  plenty  around  their  vessels  on 
the  6th  and  7th  of  Aug.,  but,  judgmg  of 
the  future  from  the  past,  the  anticipa- 
tion of  filling  up  their  cargo  in  the  few 
days  of  the  season  in  which  it  would  be 
safe  to  remain  was  very  uncertain  and 
barely  probable.  The  whales  were  re- 
treating towards  the  north  pole,  where 
they  could  not  be  pursued,  and,  though 
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of  the  quality  of  the  goods  or  the  nature  of  the  contents  of  pack- 
ages which  are  offered  to  him  for  carriage,  as  a  condition  of  his 
acceptance  of  them.  In  Riley  v.  Home,*  it  is  said  by  Best,  C.  J., 
that  "  a  carrier  has  a  right  to  know  the  value  and  quality  of 
what  he  is  required  to  carry.  If  the  owner  of  the  goods  will 
not  tell  him  what  his  goods  are  and  what  they  are  worth,  the 
carrier  may  refuse  to  take  charge  of  them ;  but  if  he  does  take 
charge  of  them,  he  waives  his  right  to  know  their  contents  and 
value."  But  in  Crouch  v.  The  Railway  Company,^  it  was  said 
by  Maule,  J.,  that  this  was  the  only  authority  which  could  be 
found  or  relied  upon  for  the  contention  that  the  carrier  had  the 
right  to  require  the  shipper  to  inform  him  of  the  nature  of  the 
contents  of  packages  offered  for  carriage ;  and  that  the  law  as 
thus  stated  would  not  bear  the  test  of  reason.  In  this  opinion 
the  rest  of  the  judges  concurred  in  separate  opinions,  and  it  was 
held  that  a  plea,  alleging  as  an  excuse  for  not  accepting  the 
goods  the  refusal  of  the  owner  of  the  package  to  disclose  the 
nature  of  the  contents  of  his  package  when  a  disclosure  was  de- 
manded by  the  carrier,  oflered  no  valid  defense  to  the  action  for 
refusal  to  carry,  and  was  therefore  bad  upon  demurrer;  and  this 
may  be  now  stated  as  the  universally  recognized  general  rule 

seen  in  numbers  on  one  day,  theywould  pensation,  where   the  salvor  has  not 

disappear  on  the  next ;  and  even  when  talien  advantage  of  his  power  to  make 

seen  in  greatest  numbers,  their  capture  an  unreasonable  bargain;  but  they  will 

was  uncertain.    By  this  transaction,  the  not  tolerate  the  docb-ine  that  a  salvor 

vessels  were  enabled  to  proceed  at  once  can  take  advantage  of  his  situation  and 

on  their  home  voyage,  and  the  certainty  avail  himself  of  the  calamities  of  others 

of  a  liberal  salvage  allowance  for  the  to  drive  a  bargain ;  nor  will  thev  per- 

property  rescued  will  be  an  ample  com-  mit  the  performance  of  a  public  duty  to 

pensation  for  the  possible  chance  of  be  turned  into  a  traffic  of  profit  (see  i 

greater  profits,  by  refusing  their  assist-  Sumner,  21,0).     The  general  interests 

ance  in    savipg  their   neighbor's  prop-  of  commerce  will  be  much  better  pro- 

erty.  moted  by  requiring  the  salvor  to  trust 

"  It  has  been  contended,  also,  that  the  for  compensation  to  the  liberal  recom- 

sale  was  justifiable  and  valid  because  it  pense  usually  awarded  by  courts  for 

was  better  for  the  interests  of  all  con-  such    services.       We  are  of  opinion, 

cerned  to  accept  what  was  offered  than  therefore,  that  the  claimants  have  not 

to  suffer  a  total  loss.    But  this  argu-  obtained  a  valid  title  to  the  property  in 

ment  proves  too  much,  as  it  would  jus-  dispute,  but  must  be  treated  as  salv- 

tify  every  sale  to  a  salvor.     Courts  of  ors." 
admiralty  will  enforce  contracts  made        '  5  Bing.  217. 
for  salvage  service  and  salvage  com-        » 14  Cora.  B.  255. 
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,  upon  the  subject.^  If  the  goods  or  packages  are  of  the  charac- 
ter which  he  usually  carries,  or  which  he  proposes  to  carry,  the 
only  inquiry  which  he  has  a  right  to  make  is  in  regard  to  their 
value,  and  this  the  law  allows  him  to  do  for  the  purpose  of  fix- 
ing the  amount  of  his  charge  for  the  carriage,  and  of  ascertain- 
ing the  amount  of  the  responsibility  which  he  is  to  assume,  and 
the  degree  of  care  and  attention  which  he  will  be  required  to  ex- 
ercise in  respect  to  them. 

§  440.  But  while,  as  is  said,  the  law  is  not  so  unreasonable 
as  to  make  it  the  duty  of  the  carrier  to  make  inquiries  as  to  the 
nature  of  the  contents  of  packages  offered  to  him  for  transpor- 
tation, or  to  make  it  obligatory  upon  the  shipper  to  give  the 
information  when  required,  there  is  a  well  established  exception 
in  regard  to  what  are  known  as  goods,  the  nature  of  which 
makes  them  dangerous  in  transportation  to  the  persons  and 
property  of  others  engaged  in  their  carriage,  or  to  other  goods. 
When  goods  of  that  character  are  offered  to  the  carrier,  it  has 
been  held  to  be  the  duty  of  the  shipper  to  make  known  their 
dangerous  quality,  and  it  would  be  an  imposition  upon  the  carrier 
not  to  do  so.  Unless  it  be  the  customary  or  professed  business  of 
the  carrier  to  receive  and  transport  such  goods,  he  may,  of 
course,  exercise  his  option,  wrhen  he  knows  that  they  are  offered, 
to  accept  them  or  not.  To  impose  upon  him,  therefore,  goods 
of  such  dangerous  qualities,  the  true  nature  of  which  is  con- 
cealed from  him,  would  be  as  much  a  fraud  upon  him  as  to 
deceive  him  by  concealing  articles  of  the  greatest  value  by 
fraudulent  devices,  and  might  be  attended  with  even  more 
serious  consequences ;  **  and  to  enable  the  carrier,  as  far  as  public 
convenience  will  permit,  to  guard  against  imposition  of  this  kind, 
it  has  been  held  that  the  carrier  may  refuse  to  receive  packages 
offered  to  him  unless  the  shipper  will  inform  him  of  their  con- 
tents whenever  there  is  good  ground  for  believing  that  they 
contain  anything  of  a  dangerous  character.     But  it  is  only  when 

'    'Crouch  V.  The  Railway,  7  Exch.  George  w.  Skivington,  5  L.  R.  Exch.  i; 

705;    The    Nitro-Glycerine    Case,   15,  The  Boston  etc.  R.  R.  w.  Shanly,  107 

Wall.  524.  Mass.  568;  The  Nitro-Glycerine  Case, 

''Brass  v.  Maitland,  6  Ellis  &  B.  470;  15  Wall.  524;  Williams  -v.  East  India 

Farrant  v.  Barnes,  11  Com.  B.  (N.  S.)  Co.  3  East,  192. 
553;  Alston  v.  Herring,  11  Exch.  822; 
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such  ground  exists,  arising  from  the  appearance  of  the  package^ 
or  other  circumstances  tending  to  excite  his  suspicions,  that  the 
carrier  is  authorized,  in  the  absence  of  any  special  legislation  on 
the  subject,  to  require  a  knowledge  of  the  contents  of  the  pack- 
ages offered  as  a  condition  of  receiving  them  for  carriage.' 

§  441.  His  liability  for  damages  occasioned  by  danger- 
ous GOODS.  It  would  be  equally  unreasonable  to  presume  that 
the  carrier  had  knowledge  of  the  nature  of  the  contents  of  pack- 
ages carried  by  him  when  there  are  no  attendant  circumstances 
to  awaken  his  suspicions  as  to  their  true  character.  It  would  be 
unjust  to  impute  to  him  such  knowledge  without  giving  him  the 
right,  not  only  to  enquire  of  the  shipper,  but  to  examine  all  pack- 
ages delivered  to  him  in  case  he  did  not  choose  to  rely  upon  the 
information  thus  obtained.  Unless,  therefore,  it  be  shown  that 
he  knew  of  the  dangerous  qualities  of  the  goods,  such  knowl- 
edge will  not  be  imputed  to  him  as  an  inference  of  law.  But 
losses  occasioned  to  the  shippers  of  other  goods  by  such  causes 
do  not  come  within  the  legal  exceptions  to  the  carrier's  liability, 
and  whether  he  was  informed  or  knew  of  the  danger  or  not,  he 
will  be  liable  for  such  losses  unless  protected  by  his  contract. 
But  he  will  have  his  remedy  against  the  shipper  of  the  goods  by 
which  the  losses  were  caused.* 

§  442.  The  liability  of  the  shipper  for  injury  caused 
BY  dangerous  goods.  The  shipper  of  the  goods,  when  an  injury 
has  resulted  from  their  explosive  or  other  dangerous  qualities, 
is  conclusively  presumed  to  have  been  aware  of  their  dangerous 
character;  and  if  he  has  concealed  it  from  the  carrier,  he  will 
be  liable  to  him  for  all  damages  which  he  may  have  sustained 
from  its  effects ;  and  whether  he  has  given  the  information  to 
the  carrier  or  not,  he  will  be  liable  to  others  whose  goods  or 
property  have  sufFered  injury  therefrom.  It  will  be  no  defense 
that  he  did  not,  in  fact,  know  or  suspect  that  the  goods  were 
likely  to  occasion  the  damage.  In  Pierce  v.  Winsor,^  the  arti- 
cle shipped  on  the  vessel,  with  other  goods,  was  known  as  mas- 
tic, and  was  so  affected  by  the  voyage  that  it  injured  other  por- 
tions of  the  cargo  with  which  it  came  in  contact,  and  caused 

'  The  Nitro-GIycerine  Case,  supra.        >  Brass  v.  Maitland,  supra. 
'  2  Sprague,  35. 
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increased  expenditure  in  discharging  the  vessel.  It  was  proven 
that  the  article  was  new  in  commerce,  and  that  its  dangerous 
character  was  unknown  to  the  shipper;  but  he  was  held  liable 
for  the  damage  to  the  owner  of  the  vessel,  who  had  paid  to  other 
shippers  the  losses  sustained  by  them.  It  was  said  that  in  every 
shipment  there  is  an  implied  contract  on  the  part  of  the  shipper, 
that  his  goods  are  not  of  such  a  character  as  to  cause  injury  to 
other  goods,  and  that  no  matter  how  innocent  or  how  ignorant 
he  may  have  been  of  their  real  character,  the  law  will  impute  to 
him  knowledge  of  the  fact,  inasmuch  as  he  has  had  a  better  op- 
portunity of  acquiring  it  than  any  other  person.  And  the  knowl- 
edge of  the  agent  of  the  shipper  of  the  dangerous  nature  of  the 
goods  is  the  knowledge  of  the  principal,  even  if  it  is  admitted 
that  such  knowledge  must  be  shown  in  order  to  fix  liability  for 
the  loss  upon  the  latter.^  Nor  will  the  liability  of  the  shipper 
cease,  no  matter  through  how  many  hands  the  goods  may  have 
passed.* 

§443.  The  compensation  of  the  carrier.  The  carrier 
has,  of  course,  the  right  to  make  reasonable  charges  as  compen- 
sation for  the  carriage  of  the  goods,  and  for  the  responsibility 
and  risk  which  he  takes  upon  himself.  This  he  may  demand  in 
advance,  and  make  its  payment,  if  he  so  chooses,  a  condition  of 
the  acceptance  of  the  goods.  If,  however,  he  chooses  not  to  do 
this,  he  may,  after  he  has  performed  the  service,  recover  the 
amount  agreed  upon  as  freight  upon  the  goods ;  or,  if  there  be 
no  agreement,  he  may  recover  from  his  employer,  or  from  the  con- 
signee who  has  accepted  them,  a  reasonable  sum  for  his  service. 
The  party  liable  for  the  freight,  however,  when  sued,  may  set 
up,  in  answer  to  the  claim,  any  breach  by  the  carrier  of  his  con- 
tract, and  will  be  allowed  to  set  off  any  loss  or  damage  to  the 
goods  for  which  he  is  liable,'  or  sustained  by  him  in  consequence 

'  Barney  ».  Burnstenbinder,  64  Barb.  Gleadell   v.  Thomson,  56  N.  Y.  194; 

212,  7  Lans.  zio;  Jeffrey  v.  Bigelow,  Leech    <v.    Baldwin,    5    Watts,    446; 

13  Wend.  518.  Humphreys  v.  Reed,  6  Whart.  435; 

^Farrant  v.  Barnes,  supra;  Thomas  Bartram    v.  McKee,  i  Watts,  39;  Ed- 

V.  Winchester,  6  N.  Y.  397.  wards  v.  Todd,  i  Scamnflon,  462 ;  Ewart 
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Bridge  Co.  v.  Shannon,  i  Oilman,  15;  Sprague,  324. 


360  THE  LAW  OF  CARRIERS.  [Ch.  IX. 

of  unreasonable  delay  in  their  carriage  and  deliver^'.*  The  En- 
glish practice  is,  however,  different.  The  carrier  is  entitled  to 
his  full  freight,  if  he  has  carried  and  is  ready  to  deliver  the  goods, 
notwithstanding  the  damage  occasioned  to  them  by  his  fault  or 
negligence,  and  the  owner  must  resort  to  a  separate  action 
against  the  carrier  to  recover  his  loss.^ 

§  444.  Carrier  entitled  to  freight  only  on  the  goods 
DELIVERED.  And  the  carrier  will  only  be  allowed  freight  on  the 
goods  which  he  delivers.  If  the  goods  have  partly  wasted  dur- 
ing the  journey,  from  leakage  or  other  causes,  without  the  fault 
or  negligence  of  the  carrier,  or  if  a  portion  of  them  have  decayed, 
from  their  perishable  nature,  and  have  been  cast  away,  or  if  a  part 
have  been  necessarily  jettisoned  in  a  storm,  or  lost  from  causes 
against  which  he  has  protected  himself  by  his  contract,  and  for 
which  he  is  not  therefore  responsible,  he  will  still  be  entitled  to 
his  freight  upon  those  which  he  safely  delivers.*  But  he  will  be 
allowed  no  freight  for  those  which  are  lost  in  the  course  of  the 
transportation,  and  could  not,  therefore,  be  delivered.* 

§  445.  Entitled  to  freight,  though  the  goods  have  be- 
come WORTHLESS,  IF  THEY  ARE  DELIVERED.  But  if  the  Carrier 
has  performed  his  part  of  the  contract,  and  the  goods  notwith- 
standing perish  from  internal  causes  of  decay,  or  are  spoiled  by 
reason  of  the  perils  of  the  sea,  or  become  damaged  or  worthless 
from  accidents  or  causes  for  the  consequences  of  which  he  can- 
not be  held  liable  under  his  contract,  still,  if  he  carries  them  to 
the  port  of  delivery  and  is  there  ready  to  deliver  them  to  the 
consignee  upon*  payment  of  his  freight,  or  if  he  is  able  and  offers 
to  carry  them,  but  their  owner  voluntarily  elects  to  receive  them 
at  an  intermediate  place,  the  carrier  will  be  entided  to  his  full 
freight,  although  the  goods,  in  their  damaged  or  perishing  con- 
dition, are  of  no  value  to  the  consignee,  for  which  he  will  have 
his  remedy  against  the  shipper  personally.  "  The  consideration 
for  the  freight  is  the  carriage  of  the  article  shipped  on  board,  and 
the  state  or  condition  of  the  article  at  the  end  of  the  voyage  has 

'Page    V.  Munro,  i   Holmes,    232;  Prices.  Hartshorn,  44  Barb.  655;  Steel- 

The  Success,  7  Blatch.  551.  man  v.  Taylor,  3  Ware,  52;  The  Cuba, 

2  Dakin  v.  Oxley,  15  Com.  B.  (N.  S.)  id.  260. 

646-  *  Gibson  v.  Sturge,  lo  Exch.  622. 

'The  Brig  CoUenberg,  i  Black,  170; 
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nothing  to  do  with  the  obligation  of  the  contract.  It  requires  a 
special  agreement  to  limit  the  remedy  of  the  carrier  for  his  hire 
to  the  goods  conveyed.  It  cannot  be  deduced  from  the  nature 
of  the  undertaking.  The  shipowner  performs  his  engagement 
when  he  carries  and  delivers  the  goods.  The  condition  which 
was  to  precede  payment  is  then  fulfilled.  The  right  to  payment 
then  becomes  absolute,  and  whether  we  consider  the  spirit  of  this 
particular  contract,  or  compare  it  with  the  common  law  doctrine 
of  carrying  for  hire,  we  cannot  discover  any  principle  which 
makes  the  carrier  an  insurer  of  the  goods  as  to  their  soundness, 
any  more  than  he  is  of  the  price  in  the  market  to  which  they  are 
carried.  If  he  has  conducted  himself  with  fidelity  and  vigilance 
in  the  course  of  the  voyage,  he  has  no  concern  with  the  diminu- 
tion of  their  value.  It  may  impair  the  remedy  which  his  lien 
afforded,  but  it  cannot  affect  his  personal  demand  against  the 
shipper.  This  conclusion  appears  to  be  so  natural  and  just,  that 
I  cannot  perceive  any  plausible  ground  upon  which  it  has  been 
questioned  or  denied."  ^ 

§446.  A  different  opinion  was  at  one  time  expressed  by  Lord 
Mansfield,  who  is  reported  to  have  said  that,  "  if  he  (the  merch- 
ant) abandons  all,  he  is  excused  freight;  and  he  may  abandon  all 
though  they  are  not  aU  lost." '  But  this  is  said  to  have  been  a  dic- 
tum for  which  the  questions  in  the  case  did  not  call,  and  it  is  now 
conceded  to  have  been  an  erroneous  statement  of  the  law,  which 
has  been  settled  in  England  in  conformity  with  that  of  the  Amer- 
can  courts.  "  The  true  test,"  it  is  there  said,  "  of  the  right  of 
freight  is  the  question,  whether  the  service  in  respect  of  which  the 
freight  was  contracted  to  be  paid,  has  been  substantially  per- 
formed; and  according  to  the  law  of  England,  as  a  rule,  freight  is 
earned  by  the  carriage  and  arrival  of  the  goods  ready  to  be  deliv- 
ered to  the  merchant,  though  they  be  in  a  damaged  condition."  ^ 
But  when  the  damage  to  the  goods  has  been  occasioned  by  the  fault 
of  the  carrier,  or  by  accidents  or  causes  which  were  not  inevita- 
ble, and  against  the  consequences  of  which  he  has  not  protected 

'  Per  Kent,  C.  J.,  in  Griswold  v.  The  ^  Luke  v.  Lyde,  2  Burrow,  883. 

Ins.  Co.  3  Johns.  321 ;  Whitney  v.  Ins.  '  Dakin  v.  Oxley,  15  Com.  B.  (N.  S.) 

Co.  18  id.  208;  McGaw  v.  Ocean  Ins.  646;  Duthie  v.  Hilton,  4  L.  R.  (C.  P.) 

Co.  23  Pick.  405;  Steelraan  v.  Taylor,  138. 
3  Ware,  52 ;  The  Cuba,  id.  260. 
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himself  by  his  contract,  he  will  of  course  be  held  answerable  for 
the  loss  to  the  freighter.  In  such  cases,  "  the  question  of  for- 
tuitous damage  must  be  settled  with  the  underwriter,  and  that 
of  culpable  damage  in  a  distinct  proceeding  for  such  damage 
against  the  ship  captain  or  owners."  *  Or,  in  American  practice, 
by  offset  or  recoupment  in  the  same  action. . 

§  447.  The  amount  of  compensation  for  the  carriage. 
Further  than  that  his  charges  shall  be  reasonable,  the  common 
law  seems  to  have  put  no  restrictions  upon  the  carrier  in  respect  to 
his  demand  for  compensation,  and  what  is  a  reasonable  charge  can, 
of  course,  be  fixed  by  no  particular  rvde,  but  must  be  determined 
in  every  case  as  a  question  of  fact,  by  the  same  rules  which 
would  apply  to  other  cases  of  service  performed,  except  that  the 
extraordinary  responsibility  of  the  carrier  for  the  safety  of  the 
goods  must  always,  in  such  cases,  be  taken  into  consideration  as 
an  element  of  the  service.  Compensation  for  the  carriage  is, 
however,  generally  fixed  by  the  agreement  of  the  parties,  or  as- 
certained by  the  known  accustomed  rates  of  the  particular  busi- 
ness in  which  he  is  employed;  and  consequendy  but  few  contro- 
versies arise  as  to  its  amount  between  the  carrier  and  his 
employer.  If  the  owner  who  desires  to  send  his  goods  should 
believe  his  charges  to  be  unreasonable,  he  should  tender  to  the 
carrier,  at  the  time  he  offers  his  goods,  what  he  believes  to  be  a 
reasonable  amount  for  the  service,  and  upon  the  carrier's  refusal 
to  accept  them  upon  the  proposed  terms,  the  owner  may  bring 
an  action  against  him  for  his  refusal;*  or  if  the  price  for  the  car- 
riage is  not  demanded  in  advance,  the  owner  may  demand  the 
goods  after  the  carriage,  tendering  what  he  believes  to  be  a  rea- 
sonable compensation,  and  upon  the  carrier's  refusal  to  accept 
the  tender  and  deliver  the  goods,  he  may  sue  him  for  them  in 
trover  or  replevin;  in  w^hich,  however,  he  would  fail  if  the  issue 
as  to  reasonable  compensation  should  be  determined  in  favor  of 
the  carrier.  Or  the  consignee,  or  other  party  entitled  to  the 
goods,  may  pay  the  charges  exacted  as  a  condition  of  their  de- 
livery, with  an  accompanying  denial  of  the  right  of  the  carrier  to 
exact  it,  and  may,  after  thus  obtaining  his  goods,  bring  his  action 
and  recover  so  much  of  the  payment  as  has  been  illegally  de- 

1  Dakin  v.  Oxley,  supra.  «  Carr  v.  The  Railway  Co.  7  Exch.  707. 


Ch.  IX.]  THE  RIGHTS  OF  THE  CARRIER.  3^3 

manded  and  paid.  Money  paid  under  such  circumstances,  be- 
yond the  amount  to  which  the  party  demanding  it  is  justly  enti- 
tled, is  paid  under  compulsion.*  And  it  is  not  necessary,  to 
entitle  himself  to  this  remedy,  that  he  should  have  tendered  to 
the  carrier  the  amount  which  he  may  have  thought  reasonable, 
or  that  he  should  have  stated  the  amount  to  which,  in  his  opin^ 
ion,  the  carrier  was  entitled,  with  an  offer  to  pay  it.  It  is  enough 
that  he  complained  of  the  charges  as  unreasonable,  and  paid  it 
under  protest. 

§  448.  Who  liable  for  the  freight.  The  consignee  is 
presumptively  the  owner  of  the  goods,  and  is  therefore  prima 
facie  liable  for  the  freight,  and  if  he  accepts  them,  the  law  im- 
plies a  promise  on  his  part  to  pay  it ;  and  such  acceptance  is  evi- 
dence from  which  a  jury  must  infer  that  he  is  the  owner,  and 
therefore  bound  by  an  implied  contract  to  pay  the  freight  upon 
them,  unless  such  inference  would  be  inconsistent  with  other 
facts  of  the  case  or  with  proof  of  ownership  in  another;'  and 
although  he  be  not  named  as  consignee  in  the  bill  of  lading,  if  he 
be  the  party  for  whom  the.  goods  were  intended,  he  becomes  lia- 
ble for  the.  freight  as  soon  as  they  are  accepted  by  him.*  But  if 
he  is  not  the  owner,  he  does  not  become  liable  from  the  mere 
fact  of  his  being  consignee,  and  no  contract  to  pay  the  freight 
can  be  implied  unless  he  accepts  the  goods.'  Such  contract  may 
also  be  implied  from  the  previous  course  of  dealing  between  the 
parties,  as  where  the  consignee  had  always  previously  paid  the 
freight  upon  the  goods  delivered  to  him  by  the  carrier  under  the 
same  circumstances.^ 

§  449.  But  if  the  consignee  assigns  the  bill  of  lading  before 
the  goods  are  delivered  to  him,  and  thus  enables  his  indorsee  to 

'  Harmony  -v.  Bingham,  2  Kern.  99,  B.  755;  Philadelphia  etc.  R.  R.  v.  Bar- 
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receive  them,  he  does  not  become  liable  for  the  freight  unless 
his  indorsee  received  them  as  his  agent.*  The  ordinary  contract 
of  the  carrier  is  to  deliver  the  goods  to  the  consignee  or  his  as- 
signs, "  he  or  they  paying  freight,"  and  whoever  accepts  them 
under  such  a  contract,  becomes  liable  for  the  freight;  and  if  the 
carrier  delivers  them  to  an  assignee  of  the  contract,  without  re- 
lying upon  his  lien  to  secure  its  payment,  he  must  be  understood 
as  relying  upon  the  personal  liability  of  the  assignee  alone,  if 
the  assignee  does  not  act  as  the  agent  of  the  assignor.  A  new 
contract  arises,  under  such  circumstances,  between  the  assignee 
and  the  carrier.* 

§  450.  The  presumption  that  the  consignee  is  owner  of  the  goods 
may  be  rebutted,  and  a  different  relation  may  be  shown  to  exist; 
and  if  he  be  the  mere  agent  of  the  shipper,  or  of  a  third  person, 
and  this  fact  is  known  to  the  carrier,  or  is  shown  by  the  bill  of 
lading,  no  contract  will  be  implied  on  the  part  of  the  consignee 
to  pay  the  freight,  although  he  does  not  inform  the  carrier  that 
he  receives  the  goods  as  agent.  But  the  consignor,'  if  owner  of 
the  goods,  will  remain  solely  liable.*  Accordingly,  if  goods  are 
consigned  to  the  care  of  one  person,  for  another  for  whom  they 
are  intended,  the  former  does  not  become  liable  for  the  freight, 
although  he  may  receive  them,  because  he  acts  merely  as  the 
agent  of  the  latter,  and  the  only  promise  which  can  be  inferred 
from  their  receipt  under  such  direction  given  in  the  bUl  of  lading 
or  otherwise,  is  prima  facie  a  promise  as  agent,  only  to  pay  the 
freight  on  account  of  the  principal,  and  not  to  be  personally 
responsible  for  it.*  The  effect  of  such  special  consignment  is  to 
vest  the  title  to  the  goods  in  the  person  for  whom  they  are  sent, 
and  the  action  for  any  loss  or  damage  must  be  brought  in  his 
name,  and  the  consignee  for  care  is  merely  his  agent.^  Nor  does 
a  mere  intermediate  consignee,  to  whose  care  the  goods  are  con- 
signed for  further  transportation  to  the  ultimate  consignee  for 
whom  they  are  intended,  the  facts  being  known  to  the  carrier  or 
shown  by  his  bill  of  lading  or  receipt,  become  liable  by  receiv- 

•  Tobin  V.  Crawford,  5  M.  &  W.  235,  Allen,  497;  Ward  v.  Pel  ton,  i  East,  507; 
9  id.  716.  Spencer  v.  White,  i  Iredell  Law,  236. 
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ing  the  goods  as  a  mere  forwarder.  But  in  such  cases  the  con- 
signor, or  consignee  at  destination,  as  the  one  or  the  other  may 
be  the  owner,  becomes  liable  to  the  carrier.* 

§451.  But  the  remedy  against  the  consignee  is  not  exclusive, 
although  he  may  be  the  owner  of  the  goods.  It  is  held  not  to 
be  obligatory  upon  the  carrier  to  collect  the  freight  of  him,  even 
when  the  bill  of  lading  contains  the  usual  clause,  "  he  paying 
the  freight  thereon."  Such  provision,  It  has  been  decided,  is 
'intended  for  the  exclusive  benefit  or  accommodation  of  the 
freighter  or  shipper  of  the  goods,  and  imposes  no  duty  upon  the 
carrier  to  collect  the  freight  of  the  consignee ;  but  he  may  even 
vyaive  his  lien  upon  the  goods  by  delivering  them  to  the  con- 
signee, without  requiring  payment  of  the  freight,  and  still  hold 
the  shipper  or  consignor  liable  upon  the  contract  of  shipment. 
So  far  as  the  carrier  is  concerned,  the  consignee  will  be  con- 
sidered as  merely  the  agent  of  the  shipper  to  pay  the  freight, 
and  if  he  fails  to  pay  it,  the  party  who  has  reposed  the  con- 
fidence must  take  the  consequences  of  the  breach  of  duty.  It 
will  alter  none  of  the  rights  of  the  carrier,  to  whom  the  shipper 
became  bound  for  the  freight  as  soon  as  the  goods  were  de- 
livered for  carriage,  unless  the  carrier  has  entered  into  a  new 
contract  with  the  consignee,  by  which  he  may  forfeit  his  right 
to  resort  to  the  consignor;^  as  if,  without  insisting  upon  present 
payment,  he  voluntarily,  or  for  his  own  convenience,  take  a  bill 
of  exchange  or  promissory  note  from  the  consignee  for  the 
amount,  payable  at  a  future  day,  or  in  any  manner  extend  the 
time  for  the  payment,  rel3ring  upon  the  personal  responsibility 
of  the  consignee.*  The  mere  taking  of  a  check,  however,  for 
the  freight  from  the  consignee,  which  is  dishonored,  without 
laches  on  the  part  of  the  carrier,  by  which  the  shipper  has  been 

'  Dart f.  Ensign, 47  N.Y. 619;  Layng  270;  Blanchard  v.  Page,  8  Gray,  281; 
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White,  supra.  384;  Fox  v.  Nott,  6  H.  &  N.  630;  Miner 

'Shepard  v.  De  Bernales,  13  East,  v.  Norwich  etc.  R.  R.  32  Conn.  91; 

565 ;  Tapley  i;.  Martens,  8  T.  R.  451;  Barker     v.    Havens,     17    Johns.    234; 

Christy  v.  Row,  i  Taunt.  300;   Story  Thomas  v.  Snyder,  39  Penn  St.  317. 
on  Bail.  §  589;  Holt  v.  Westcott,  43        » Strong  f.  Hart,  6  B.  &C.  i6o;Tap- 

Me.  445;  Wooster  v.  Tarr,  8  Allen,  ley  v.  Martens,  supra. 
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damaged,  will  not  deprive  the  carrier  of  the  right  to  the  freight 
from  the  shipper.' 

§  452.  But  in  order  that  the  foregoing  rule  that  the  consignee, 
when  acting  as  agent  for  the  owner,  cannot  be  held  liable  for  the 
freight,  may  be  available  to  such  consignee  when  the  demand  is 
made  upon  him,  it  must  appear  that  the  fact  of  such  agency  was 
in  some  manner  disclosed  to  the  carrier.''  In  Davison  v.  The 
City  Bank,*  drafts  upon  the  real  consignee,  with  the  bill  of  lading 
of  the  cargo  attached,  were  sent  to  the  bank  for  collection.  The 
party  for  whom  the  cargo  was  intended  was  not  named  as  con- 
signee in  the  bill  of  lading,  but  upon  its  margin  was  written, 
"  Acct.  T.  L.  Baker,  to  City  Bank,"  Baker  being  the  party  who 
had  advanced  the  money  for  the  purchase  of  the  cargo,  and  to 
whom  the  drafts  belonged,  and  the  bank  being  a  mere  agent  to 
collect  them.  But  it  was  held  that  the  words  upon  the  margin 
of  the  bill  nfiide  the  bank  ostensibly  the  real  consignee,  and  that, 
as  the  facts  were  unknown  to  the  carrier,  the  bank,  which  had 
received  the  cargo  by  directing  it  to  be  deposited  subject  to  its 
order,  was  liable  for  the  freight  upon  the  subsequent  failure  of 
the  intended  consignee,  who  had  assumed  to  pay  it  by  giving 
his  check  to  the  carrier  for  the  amount,  which  was,  however, 
dishonored. 

§  453.  The  rule  when  the  freight  is  to  be  paid  by 
MEASUREMENT.  Where  freight  is  to  be  charged  by  measure- 
ment of  bulk,  and  there  are  no  special  stipulations  upon  the  sub- 
ject in  the  bill  of  lading,  it  has  been  held  in  several  cases  that  the 
measurement  at  the  time  of  shipment,  and  not  at  the  time  and 
place  of  delivery,  is  to  be  adopted  for  the  purpose  of  estimating 
its  amount.  In  Gibson  v.  Sturge,*  the  cargo  consisted  of  wheat, 
a  portion  of  which,  on  the  voyage,  became  heated,  in  consequence 
of  which  its  bulk  became  increased  before  its  delivery,  and  it  was 
claimed  that  the  freight  was  payable  on  the  quantity  delivered. 
"  The  first  que'stion  is,"  said  Pollock,  C.  B.,  "  Is  this  claim  sup- 
ported by  the  terms  of  the  bill  of  lading?  And  it  appears  to  me 
that  it  is  not.  From  the  terms  of  the  bill  of  lading,  I  infer  that 
the  freight  was  to  be  paid  for  the  commodity  shipped,  carried 

'  Davison  v.  City  Bank,  57  N.  Y.  8i.        '  Supra. 

» Sheets  v.  Wilgus,  56  Barb.  662.  *  10  Exch.  633. 
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and  delivered;  and  that  all  these  must  concur  to  create  a  title  to 
freight.  If  shipped  and  carried,  but  not  delivered,  freight  would 
not  be  payable;  so,  I  think,  if  delivered  but  not  shipped;  and  this 
agrees  with  the  decisions  (very  few  in  number,  and  none  of  them 
precisely  in  point),  which  are  to  be  found  in  the  books  on  the  sub- 
ject of  the  increase  or  decrease  (during  the  voyage)  of  the  article 
to  be  carried.  I  agree  that  the  bulk  or  weight,  as  appearing  at 
the  port  of  destination,  may  be  prima  facie  the  criterion  of  the 
freight  to  be  paid;  but  when  it  is  proved  that  that  test  is  falla- 
cious and  untrue,  and  that  the  real  quantity  shipped  was  a  differ- 
ent and  smaller  quantity  (as  the  jury  in  this  case  have  actually 
found),  then  I  think  that  the  freight  ought  to  be  calculated  upon 
the  true  quantity  shipped;  and  in  my  judgment,  the  captain's  igno- 
rance of  the  true  quantity  (as  expressed  in  the  bill  of  lading)  can- 
not entitle  him  to  charge  freight  according  to  a  false  estimate ; 
whether  the  actual  quantity  be  stated  and  admitted  in  the  biU  of 
lading,  or  the  contents  are  stated  to  be  unknown,  appears  to  me 
to  make  no  difference  as  to  the  principle  which  ought  to  govern 
our  decision.  But  it  does  appear  to  me  to  be  contrary  to  the 
principles  of  natural  justice  that  the  ship  owner  should  acquire  a 
right  to  demand  more  freight,  and  the  owner  of  the  goods  be- 
come liable  to  pay  more  freight,  in  consequence  of  a  circum- 
stance which  is  an  injury  to  the  goods,  and  which  has  occurred 
to  them  while  they  were  in  the  care,  custody  and  keeping  of  the 
ship  owner,  or  those  who  represent  him;  over  the  causes  of  which 
the  owner  of  the  goods  has  no  control,  but  some  of  the  possible , 
causes  of  which  are  considerably  or  entirely  under  the  control  of 
the  captain  and  the  crew."  And  the  rule  thus  established  has 
since  been  applied  to  cases  in  which  cargoes  of  cotton,  in  tightly 
compressed  bales,  have  expanded  upon  the  voyage  or  upon  being 
taken  from  the  ship's  hold.^  And  the  same  rule  has  been  applied 
when  the  freight  was  to  be  computed  according  to  the  weight 
of  the  goods.^ 

§  454.    The  rule,  therefore,  that  freight  must  be  calculated  up- 
on the  quantity  of  goods  shipped,  carried  and  delivered,  or,  as 

'Shandf.  Grant,  15  Com.  B.  (N.  S.)  =  Nine  Thousand  etc.  Dry  Hides,  6 

324;  Buckle  i;.  Knoop,  2  L.  R.  Exch.  Ben.  199;    Abbott  on  Siiip.  430.    Or, 

"5,  333;  Coulthurst  v.  Sweet,  L.  R.  i  according  to  the  number  of  bushels, 

C.  P.  649.  Allen  v.  Bates,  i  Hilt.  221. 
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expressed  by  Alderson,  B.,  in  the  same  case,  "  on  that  amount 
only  which  is  put  on  board,  carried  throughout  the  whole  voy- 
age, and  delivered  at  the  end  to  the  merchant,"  and  that  all  these 
conditions  must  concur  in  order  to  entitle  him  to  his  freight,  is 
one  of  importance  to  the  carrier.  One  consequence  of  it  is,  that 
he  can  never  be  the  gainer  by  an  increase  of  bulk  or  weight 
during  the  voj-age,  but  may  be  the  loser  by  its  decrease;  and  in 
the  carriage  of  those  classes  of  goods  which  are  liable  to  waste 
from  leakage,  shrinkage,  evaporation  and  the  like,  and  of  live 
animals,  which  may  die  upon  the  journey  or  vdyage,  he  should 
provide  against  loss  of  freight  from  such  decrease  by  his  con- 
tract; otherwise,  he  will  be  entitled  to  claim  only  for  what  is 
delivered,  no  matter  how  much  less  in  weight,  quantity  or  num- 
ber than  when  shipped. 

§  455-  Freight  pro  rata  itineris.  The  condition  that  the 
carrier,  in  order  to  entitle  himself  to  compensation  for  the  car- 
riage of  the  goods,  must  deliver  them  to  the  consignee  at  the 
place  of  original  destination,  is  not,  however,  absolute  under  all 
circumstances.  It  has  already  been  stated'  that  the  consignee 
or  owner  may  stop  and  reclaim  them  at  any  point  upon  their 
journey;  but  that  if  he  do  so  before  they  reach  their  destination 
when  the  carrier  is  able  and  willing  to  go  forward  with  them, 
and  is  actually  engaged  in  their  transportation,  he  must  pay  to 
the  carrier  full  freight  as  though  he  had  completed  their  car- 
riage as  at  first  directed.  It  has  also  been  shown  that  if  the  car- 
rier, in  the  course  of  the  transportation,  meet  with  disaster  which 
disables  him  from  the  further  prosecution  of  his  journey,  or  if 
from  any  cause  it  becomes  impossible  for  him  to  proceed,  or  if 
he  is  obliged  to  submit  to  a  long  delay,  it  becomes  his  duty  to 
forward  the  goods  by  another  carrier,  if  it  can  be  done,  and  that 
if  by  such  transhipment  they  reach  their  destination  in  a  reason- 
able time,  he  will  be  entitled  to  claim  his  freight  for  the  whole 
distance.  Under  such  circumstances,  however,  it  is  of  course 
competent  for  the  parties  to  enter  into  a  new  agreement,  if  the 
owner  is  willing  to  accept  a  redelivery  to  himself  of  the  goods, 
and  to  release  the  carrier  from  further  responsibility,  and  the 
carrier  agrees  to  surrender  them.    Such  a  course  may,  under 

'Ante,  §337. 
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the  existing  difficulties,  frequently  be  to  the  interest  of  both  par- 
ties, and  is  often  adopted.  The  owner  may  find  a  market  for 
his  goods  at  the  place  of  disaster  or  necessity,  and  he  may  find  it 
more  advantageous  to  dispose  of  them  there  than  to  incur  the 
expense  and  risk  of  their  further  transportation,  or  he  may  wish 
to  change  their  destination,  or  may  prefer,  in  order  to  save.ex- 
pense  or  to  hasten  the  carriage,  to  take  upon  himself  the  respon- 
sibility of  their  reshipment.  If  the  owner  thus  voluntarily  takes 
back  the  goods  after  a  part  of  the  service  which  the  carrier  un- 
dertook has  been  performed,  the  original  contract  of  shipment  is 
considered  as  abandoned  by  the  agreement  of  the  parties  and  a 
new  one  is  implied  on  the  part  of  the  shipper,  that  he  will  pay 
the  carrier  a  proportionate  part  of  the  freight,  or,  as  it  is  usually 
termed,  freight  pro  rata  itineris. 

§  456.  In  such  cases,  the  first  question  to  be  determined  is, 
whether  the  circumstances  of  the  acceptance  by  the  owner  of 
the  goods  have  amounted  to  a  waiver  of  their  further  carriage, 
and  a  voluntary  consent  to  receive  them  at  the  place  to  which 
they  have  been  carried.  It  was  formerly  held  that,  even  when 
the  carrier  refused  or  was  unable  to  proceed  with  the  transporta- 
tion, after  having  been  overtaken  by  disaster,  or  failed  to  tran- 
ship the  goods  when  he  had  it  in  his  power  to  do  so,  if  the  owner, 
from  the  necessity  of  the  case  and  to  prevent  their  sacrifice,  took 
them  in  charge  and  had  them  forwarded  by  means  provided  by 
himself,  or  if  the  carrier  sold  the  goods  at  the  place  of  necessity, 
even  when  he  had  no  authority  to  do  so,  and  paid  the  proceeds 
over  to  the  shipper,  who  voluntarily  received  them,  he  was  still 
entitled  to  pro  rata  freight,^  and  the  acceptance  was  regarded  as 
voluntary  where  it  was  not  enforced  by  threats  or  physical  com- 
pulsion. But  the  now  well  settled  rule  is,  that  the  mere  accept- 
ance, either  of  the  goods  or  of  their  proceeds,  can  give  no  claim  to 
pro  rata  freight  if  introduced,  not  by  a  desire  to  obtain  possession 
of  them  at  the  place  to  which  they  have  been  carried  in  preference 
to  the  original  place  of  destination,  but  by  the  circumstances  of 
the  case,  and  the  necessity  for  receiving  them  there  or  abandon- 

'  Luke  V.  Lyde,  2  Burr.  882 ;  U.  S.  inson  v.  The  Marine  Ins.  Co.  323 ;  Teas 
Ins.  Co.  V.  Lenox,  i  Johns.  Cas.  377;  dale  v.  The  Ins.  Co.  2  Brev.  190;  Esco 
Williams  v.  Smith,  2  Caines,  13;  Rob-    piniche  v.  Stewart,  2  Conn.  391. 
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ing  them  altogether;  and  that,  in  order  to  render  the  act  of  the 
owner  in  receiving  the  goods  at  the  point  where  the  voyage  is 
broken  up,  really  voluntary,  there  must  be  some  choice  offered 
him  as  to  whether  he  will  receive  them  there  or  at  the  original 
point  of  destination,  and  that  the  question  of  volition  cannot  be 
confined  to  the  mere  fact  of  acceptance,  but  must  be  considered 
in  reference  to  all  the  circumstances  under  which  it  takes  place.* 
§  457.     Whether  the  acceptance  of  the  goods  was  voluntary, 
in  the  absence  of  an  express  agreeihent,  must  be  determined  by 
the  existing  facts  and  the  conduct  of  the  parties.    Where  the  car- 
rier refuses  to  repair  his  ship  after  the  disaster,  and  to  send  on 
the  goods  or  to  procure  another  vessel  for  the  purpose,  no  choice 
is  given  to  the  owner,  and  an  acceptance  by  him  will  hot  be 
treated  as  voluntary  in  the  absence  of  an  express  agreement.    But 
if  it  be  shown  that  the  carrier  was  able  and  willing  to  send  for- 
ward the  goods,  or  that  he  proposed  to  prosecute  his  voyage  to 
destination,  after  the  necessary  delay  for  repairs,  the  acceptance 
may  be  presumed  to  have  been  the  voluntary  act  of  the  owner; 
and  if  it  be  iurther  shown  that  it  was  in  any  way  to  his  advan- 
tage to  accept  them  at  the  intermediate  port  or  place  of  disas- 
ter, the  presumption  would  be  still  stronger  that  his  acceptance 
was  from  choice ;  and  in  every  case  it  must  be  a  question  of  fact, 
to  be  determined  under  all  the  circumstances,  where  there  is  no 
stipulation  upon  the  subject.     As  said  by  Tilghman,  C.  J.,  m 
Gray  v.  Wain,"  freight  pro  rata  is  due  "  when  the  consent  of 
the  merchant,  either  by  words  or  by  actions,  has  been  expressly 
given,  or  may  be  fairly  inferred,  to  accept  his  goods  at  an  inter- 
mediate port."    If  the  owner  sell  the  goods  at  the  place  of  de- 
tention, when  the  means  to  forward  them  to  destination  could 
have  been  procured,  it  will  be  an  almost  conclusive  proof  of  an 
election  to  accept  them  there;  and  if  it  be  further  shown  that  the 

1  Welch  V.  Hicks,  6  Cow.  504;  Hur-  id.  526;  Cook  v.  Jennings,  7  T.  R.  3S1 ; 

tin  V.  The  Union  Ins.  Co.  i  Wash.  C.  The  Teutonia,  L.  R.  3  Adm.  394;  The 

C.  R.  530;  Armroyd  v.  The  Ins.  Co.  3  Propellor  Mohawk,  8  Wall.  153;  Mer- 

Bin.  437;   Callender  v.  The  Ins.  Co.  5  chants'  etc.  Ins.  Co.  v.  Butler,  20  Md. 

id.  52s ;  Caze  v.  The  Baltimore  Ins.  Co.  41 ;  Bork  v.  Norton,  2  McL.  422 ;  Craw- 

7  Cranch,  358 ;  The  Columbian  Ins.  Co.  ford  v.  Williams,  i  Sneed,  205 ;  Rosslter 

■V.  Catlett,  12  Wheat.  383;  Richardson  ^_  Chester,  i  Doug.  (Mich.)  154. 

V.  Young,  38  Penn.  St.  169 ;  Hunter  v.  t^S.  &.  R.  229. 
Prinsep,  10  East,  378;  Liddard  D.  Lopes, 
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market  for  the  goods  was  higher  there  than  at  the  place  of  des- 
tination, the  presumption  would  be  still  more  conclusive.  The 
goods  may  also  be  accepted  by  an  agent  or  supercargo  on  be- 
half of  the  owner,  or  by  the  under\, /iters  of  a  policy  of  insurance, 
and  their  acts  in  dealing,  with  the  goods  under  such  circum- 
stances will  have  the  same  effect  and  be  liable  to  the  same  con- 
struction as  if  done  by  the  owner  in  person.'  But  before  such 
an  inference  of  the  voluntary  acceptance  of  the  goods  by  the 
owner  will  be  made,  in  order  to  charge  him  with  an  apportion- 
ment of  the  freight,  it  must  be  shown  that  the  carrier  was  will- 
ing and  able,  and  that  he  proposed  to  send  them  forward,  or  to 
complete  the  carriage  himself  at  the  expiration  of  the  necessary 
delay.  For  if  he  decline  or  refuse  to  do  one  or  the  other,  noth- 
ing short  of  an  express  agreement  will  entitle  him  to  any  part  of 
the  freight. 

§458.  When  in  the  absence  of  the  owner,  and  without  con- 
sultation with  him,  the  goods  have  been  sold  by  the  carrier  at 
the  place  of  detention,  and  the  proceeds  have  been  accepted  by 
the  owner,  the  receipt  of  such  proceeds  is  not  equivalent  to  an 
acceptance  of  the  goods  at  the  intermediate  place  of  disaster,  and 
does  not  estop  him  from  disputing  the  claim  of  the  carrier  to 
freight.  And  if  it  should  appear  that  the  sale  was  made  without 
authority,  the  carrier  will  be  allowed  no  compensation  whatever 
for  the  service  actually  performed ;  as,  for  instance,  if  the  goods 
have  been  sold  on  account  of  the  unfitness  of  the  vessel,  which 
had  been  disabled  by  a  storm,  to  carry  them  further ; "  or  under  the 
decree  of  a  court,  which  was  subsequently  reversed  as  erroneous;' 
or  by  a  person  who  assumed  to  act  for  the  owner,  but  really  had 
no  authority.* 

§459.  These  cases,  however,  as  was  said  in  Vlierboom  v. 
Chapman,^  furnish  no  authority  in  cases  in  which  the  sales  of 
the  property  were  rightfully  made;  but  the  law  was  ruled  the 
same  way  in  that  case,  notwithstanding  the  validity  of  the  sale 
was  admitted.     After  stating  the  general  nale,  that  in  order  to 

'  Smyth  V.  Wright,  15  Barb.  51 ;  The        '  Caze  v.  The  Ins.  Co.  supra ;  Colum- 

Prop.  Mohawk,  8  Wall.  153.  bian  Ins.  Co.  v.  Catlett,  supra. 

'Hunter'D.Prinsep,  supra;  Armroyd         *  Penoyer   v.  Hallett,  15  Johns.  332; 

v.  The  Ins.  Co.  supra;    Callender  v.  Escopiniche  v.  Stewart,  2  Conn.  391. 
The  Ins.  Co.  supra.                              '         »  13  M.  &  W.  230. 
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justify  a  claim  to  pro  rata  freight,  there  must  be  a  voluntary- 
acceptance  of  the  goods  at  the  intermediate  port  in  such  a  mode 
as  to  raise  a  fair  inference  that  the  further  carriage  of  them  was 
intentionally  dispensed  with,  and  the  inapplicability  of  the  cases 
where  the  sales  had  been  made  tortiously,  Parke,  B.,  proceeded 
to  answer  the  argument  based  upon  the  validity  of  the  sales,  as 
follows:  "  But  it  was'  said  that  where  the  goods  were  lawfully  sold 
from  necessity,  the  case  was  different;  for  that,  in  such  a  case, 
necessity  imposed  upon  the  master  the  character  of  agent  for 
the  shipper,  in  addition  to  his  ordinary  one  of  agent  for  the  ship 
owner,  and  that,  having  that  double  agency,  he  might  be  pre- 
sumed to  have  intended  to  make  a  reasonable  contract  between 
his  two  principals;  that  is,  on  behalf  of  the  ship  owner,  to  give 
up  the  goods  at  the  intermediate  port,  instead  of  carrying  them 
on ;  and  on  behalf  of  the  shipper,  to  receive  them  there,  and 
pay  reasonable  freight  for  the  part  of  the  voyage  already  per- 
formed. It  is  difficult  to  conceive  any  conjuncture  in  which  such 
a  presumption  could  be  made;  for  the  agency  of  the  master 
from  necessity  arises  from  his  total  inability  to  carry  the  goods 
to  the  place  of  destination,  which  dispensed  with  the  perform- 
ance of  that  primary  duty  altogether;  and  the  right  to  freight 
pro  rata,  from  the  presumed  waiver  on  the  part  of  the  shipper 
of  the  performance  of  a  duty  which  the  master  was  ready  to 
execute.  At  all  events,  we  think  that  no  such  presumption  can  be 
made  in  this  case.  According  to  the  statement  in  the  special 
case,  an  emergency  had  arisen,  in  which,  as  the  law  is  laid 
down  by  Lord  Stowell,  in  the  case  of  The  Gratitudine,  the 
authority  of  agent  for  the  shipper  necessarily  devolved  upon 
the  master  to  do  the  best  for  his  interest,  and  that  was  to  sell, 
because  the  cargo  was  perishable,  and  would  have  perished  if  it 
had  been  left  at  the  Mauritius,  or  been  attempted  to  be  carried 
to  its  place  of  destination.  This  sale,  therefore,  transferred  the 
property  and  bound  the  shipper ;  but  in  no  other  respect  did  the 
necessity,  under  the  circumstances  of  this  case,  confer  upon  him 
any  agency.  But  if  we  suppose  that  he  had  a  further  authority, 
and  that  instead  of  being  master,  he  had  been  supercargo,  and  that 
his  sale  of  the  goods  had  been  equivalent  to  a  sale  by  the  defend- 
ants themselves,  present  at  the  Mauritius,  there  would  have  beea 
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no  reasonable  ground  to  infer  a  new  contract  to  pay  freight  pro 
rata;  for  the  ship  owner  was  not  ready  to  carry  forward  to  the 
port  of  destination,  in  his  own  or  another  ship,  and,  conse- 
quently, no  inference  could  arise  that  the  shippers  were  willino- 
to  dispense  with  the  further  carriage,  and  accept  the  delivery  at 
the  intermediate  instead  of  at  the  destined  port.  The  truth  is 
that  the  goods  were  in  the  same  situation,  as  to  the  claim  for 
freight,  as  if  they  had  been  abandoned  by  the  ship  owner  and 
left  behind  at  the  Mauritius,  and  there  sold  by  the  owner.  This 
view  of  the  case  accords  with  the  decisions  in  the  American 
courts  to  which  we  were  referred,'  in  both  of  which  it  was  held, 
that  if  the  cargo  is  sold  at  an  intermediate  port  for  the  benefit  of 
all  concerned,  no  freight  is  due."  It  may,  therefore,  be  stated 
that  no  freight  can  become  due  where  the  transportation  of  the 
goods  to  the  place  of  destination  has  become  inipossible,  and 
the  voyage  is  abandoned,  even  where  the  impossibility  arises 
from  their  perishable  nature,  and  they  have  been  consequently 
sold  under  the  authority  conferred  upon  the  carrier  by  the  neces- 
sity of  the  case,  and  the  proceeds  of  the  sale  have  been  accepted 
by  their  owner.* 

§  460.  If,  subsequently  to  the  contract  of  carriage,  the  nation 
to  which  the  carrier  belongs  engages  in  a  war  with  the  nation 
to  which  the  destined  port  belongs,  and  the  carrier  finds  upon 
arrival  in  its  neighborhood  that  he  cannot  enter  without  immi-. 
nent  risk  of  capture,  he  may  decline  to  attempt  to  do  so,  and 
may  retire  to  a  port  of  safety,  there  to  await  further  orders  from 
the  shipper,  without  forfeiting  his  claim  to  pro  rata  freight,  if  he 
has,  notwithstanding,  performed  a  valuable  service  to  the  ship- 
per. This  was  decided  in  the  case  of  the  Teutonia,'  a  Prussian 
vessel  which  contracted  to  carry  a  cargo  from  South  America 
to  the  port  of  Falmouth,  and  thence  to  such  destination  as  the 
shipper  might  direct.  On  arrival  at  Falmouth,  orders  were 
given  to  proceed  with  the  cargo  to  Dunkirk.  Upon  arrival  in 
the  neighborhood  of  the  latter  place,  the  master  was  informed 

■  Arniroyd    v.   The    Insurance    Co.  Sum.  542 ;  Jordan  v.  The  Warren  Ins. 

supra;  Hurtin  v.  Union  Insurance  Co.  Co.  i  Story, 342;  McGaw  w. The  Ocean 

supra,  (cited  in  the  note  to  Mr.  Justice  Ins.  Co.  23  Pick.  405;    Hugg  v.  The 

Story's  edition  of  Abbott  on  Shipping.)  Augusta  Ins.  Co.  7  How.  595. 

'  Ricliardson  v.  Young,  38  Penn.  St.  '  L.  R.  3  Adm.  394. 
169;   The  Ship  Nathaniel   Hooper,  3 
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of  the  commencement  o£  hostilities  between  the  French  and 
Prussians.  He  therefore  returned  to  Dover  to  await  the  orders  of 
the  shipper,  who  demanded  his  goods,  and  denied  the  right  of 
the  carrier  to  any  compensation.  But  his  claim  to  the  goods 
without  the  allowance  of  freight  was  not  allowed,  and  the 
learned  judge.  Sir  R.  Phillimore,  in  his  judgment  in  the  case, 
uses  language  worthy  of  attention.  After  stating  the  facts,  he 
proceeded  to  say,  that  "  in  this  state  of  facts,  I  am  of  opinion 
that  the  Teutonia  would  have  incurred  a  double  risk  in  proceed- 
ing to  Dunkirk.  She  would  have  been  exposed  to  the '  peril  of 
being  seized  by  a  French  cruiser  on  the  ground  of  her  Prus- 
sian nationality,  and  of  being  seized  by  a  Prussian  cruiser  on  the 
ground  of  her  trading  with  and  carrying  contraband  of  war  to 
the  enemy.  The  information  which  the  pilot  gave  her  off  Dun- 
kirk was  substantially  correct.  War  had  in  fact  broken  out,  or 
was  so  imminent  as  to  render  Dunkirk  an  unsafe  fort  for  a 
Prussian  vessel.  *  *  *  But  I  do  not  find  any  case  which 
goes  the  length  of  saying,  that  where  a  supervening  moral  im- 
possibility, arising  out  of  the  prohibition  imposed  by  a  law  not 
applicable,  or  not  existing,  at  the  time  of  the  making  of  the  con- 
tract, has  prevented  its  fulfillment,  the  merchant  is  entitled  to  have 
his  goods  carried  by  the  ship  almost,  as  in  this  case,  the  whole 
length  of  the  voyage,  without  any  compensation  to  the  ship 
owner.  *  *  *  I  find  no  authority  for  the  position  that  the 
contract  is  dissolved  in  the  sense  of  rendering  null  all  that  has 
been  previously  done  under  it,  though  it  is  dissolved  as  to  all 
future  consequences.  *  *  *  This  may  be  the  doctrine  of 
the  common  law,  where  a  physical  unexpected  obstacle  which 
might  have  been  guarded  against  in  the  contract,  prevents  the 
completion  of  it;  but  in  this  instance,  the  completion  is  prevented 
by  the  act  of  the  law  itself.  *  *  *  The  old  case  of  Paradine 
V.  Jane,*  and  others  founded  upon  the  principles  therein  con- 
tained, have  been  cited  to  me  as  authorities  for  the  contention 
that  the  Teutonia  was  guilty  of  a  breach  of  contract  in  not  pro- 
ceeding to  Dunkirk,  even  in  the  circumstances  which  I  have 
stated.  The  propositions  of  law  in  Paradine  v.  Jane  are  '  where 
the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to 

'  Ale^n,  26. 
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perform  it  without  any  default  in  him,  and  hath  no  remedy  over, 
there  the  law  will  excuse  him ;  but  when  the  party,  by  his  own 
contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good  if  he  may,  notwithstanding  any  accident  by  inevi- 
table necessity,  because  he  might  have  provided  against  it  by 
his  contract.'  But  assuming  that  this -is  at  present  a  correct  ex- 
position of  the  law  of  England  (though  the  last  proposition  is,  I 
think,  not  in  harmony  with  the  jurisprudence  of  any  other  Euro- 
pean state),  it  does  not  seem  to  me  to  affect  this  case.  Indeed,  it 
has  not  been  denied  that  if  the  contract  has  become  illegal  in  vir- 
tue of  a  law  subsequent  to  it,  the  nonexecution  of  the  contract  is 
no  breach." 

§461.  The  rule  for  adjusting  pro  rata  freight  where  it  is  al- 
lowed, adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,*  is 
to  ascertain  how  much  of  the  voyage  has  been  performed  when 
the  disaster  happened  which  compelled  the  vessel  to  seek  a  port. 
In  The  United  Insurance  Co.  v.  Lenox,^  it  was  decided  that  the 
true  measui-e  of  the  amount  was  to  be  found  in  the  proportion  of 
the  voyage  performed,  not  at  the  place  where  the  accident  hap- 
pened, but  at  that  where  the  cargo  was  accepted  by  the  owners; 
and  this  has  been  generally  approved  by  the  courts  of  this  coun- 
try as  the  more  correct  and  equitable  rule.' 

§  462.  The  rule  thus  adopted  forbids  all  investigation  into  the 
-  questions  of  benefit  received  by  the  shipper  from  the  partial 
transportation,  and  of  the  expense  of  reshipment  from  the  port  of 
acceptance  to  destination,  and  divides  the  amount  due  by  the 
terms  of  the  original  contract  of  shipment,  in  the  proportion  of 
the  distance  performed  to  the  whole  distance  of  the  voyage  as 
originally  contemplated.  It  is  admitted  that  its  strict  application 
to  many  cases  would  occasion  injustice  to  the  shipper,  as  where 
the  ship  has  been  obliged  by  stress  of  weather  to  depart  from 
the  direct  course  of  the  voyage,  and  being  wrecked,  the  expense 
of  sending  the  goods  to  their  destination  from  the  place  of  ac- 
ceptance  is  much  greater  in  proportion  to  the  distance  than  that 
agreed  upon  for  the  entire  voyage.     This  was  the  case  of  Coffin 

'2  Burr.  882.  Mohawk,    8    Wall.    153;    Smyth   v} 

"i  Johns.  Cas.  377,  2  id.  443.  Wright,  15  Barb.  51;  Robinson  V.  Ins, 

'3  Kent's  Com.  230;  The  Propeller    Co.  a  Johns.'  323. 
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V.  Storer,^  in  which  it  was  said  by  Parsons,  C.  J.,  that  "  the  rule 
adopted  in  Luke  v.  Lyde  is  manifestly  unjust,  for  it  is  in  that 
case  admitted  that  the  expense  of  freight  to  the  destined  port 
from  the  port  where  the  freighter  received  the  goods,  was  as 
great  as  from  the  shipping  port,  so  that  he  received  no  benefit 
from  the  proportion  of  the  transportation  for  which  payment  was 
demanded  of  him."  But  while  these  objections  to  the  general 
rule  are  admitted  to  be  sometimes  well  taken,  it  is  said  to  com- 
mend itself  on  account  of  its  certainty  and  simplicity  of  applica- 
tion, and  will  be  followed,  except  perhaps  in  cases  in  which  it 
woMd  cause  palpable  and  serious  injustice. 

§  463.  As  has  been  seen,  when  the  prosecution  of  the  voyage 
has  become  impossible  in  the  vessel  with  which  it  was  begun, 
or  the  delay  occasioned  by  the  disaster  or  obstruction  is  likely 
to  prove  disastrous  to  the  goods,  it  is  the  duty  of  the  carrier  to 
forward  them  by  some  other  means  of  conveyance,  when  it  can 
be  procured.  In  such  a  case  of  necessity,  it  is  evident  that  the 
authority  of  the  carrier  is  not  limited  to  that  which  appertains  to 
his  rights  strictl}'^  as  carrier,  but  grows  out  of  the  agency  which 
the  law,  from  the  necessity  of  the  case,  imposes  upon  him;  and, 
having  invested  him  with  such  authority,  the  law  allows  the  em- 
ployment of  any  reasonable  means  which  may  be  necessary  to  save 
the  goods  and,  at  the  same  time,  forward  them  to  their  destina- 
tion. He  may,  therefore,  in  such  an  emergency,  hire  another 
carrier  to  convey  them  to  their  destination,  at  any  price  which  it 
may  be  necessary  to  pay,  and  which,  considering  the  nature  of 
the  goods  and  other  circumstances,  he  may  consider  proper, 
whether  such  price  exceed  or  fcill  short  of  the  amount  of  freight 
due  under  the  original  contract  between  the  parties,  and  the 
freight  for  the  carriage  of  the  goods  upon  such  renewed  voyage 
becomes  a  charge  upon  them.  The  law  is  thus  stated  by  Chan- 
cellor Kent  in  Searle  v.  ScoveU,^  upon  the  authority  of  both  text 
writers  and  cases  which  are  there  cited  by  him. 

§  464.  The  shipper,  in  the  event  the  freight  froni  the  port  of 
necessity,  shall  exceed  that  which  would  have  been  due  under 
the  original  contract,  will  be  bound  for  such  excess  to  the  car- 
rier who  completes  the  transportation,  upon  the  ground  that  the 

>  S  Mass.  25a.  >  ^  Johns.  Ch.  R.  2x8. 
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contract  to  pay  it  was  made  on  his  behalf;  and  such  carrier  will 
have  a  lien  upon  the  goods  to  secure  its  payment.  But  neither 
the  shipper  nor  the  goods  will  be  bound  both  for  the  freight 
agreed  to  be  paid  to  the  original  carrier,  and  for  that  to  which 
the;  substituted  carrier  has  become  entitled.'  The  freight  due 
to  the  substituted  vessel,  if  less  than  that  which  the  shipper  has 
agreed  to  pay  for  the  entire  transportation,  must  be  deducted 
from  it,  and  the  balance  is  what  he  will  owe  the  carrier  who  un- 
dertook but  only  partially  performed  it.  If  it  be  more,  the  latter 
will  have  no  claim  to  freight,  and  the  shipper  must  bear  the  loss 
of  the  excess.^ 

§  465.  The  leading  English  case  upon  this  subject  is  that  of 
Shipton  V.  Thornton,'  in  which  the  facts  were  that  a  tranship- 
ment from  necessity  had  been  made  of  the  goods,  for  an  amount 
of  freight  less  than  that  stipulated  for  by  the  terms  of  the  origi- 
nal contract.  The  shippers  contended  that  they  were  liable  to 
the  carrier  who  had  first  undertaken  the  carriage,  and  had  been 
compelled  to  complete  it  with  a  substituted  vessel,  only  for  the 
freight  to  the  port  of  transhipment,  they  having  already  paid  to  the 
substituted  carrier  his  own  freight.  But  it  was  held  to  have  been 
the  right  of  the  master  to  tranship  the  goods,  and  that,  as  he  had 
fulfilled  his  undertaking  to  carry  the  goods  to  destination,  he 
had  earned  his  full  freight  according  to  the  contract  of  shipment, 
it  being  a  matter  of  indiiTerence  to  the  owner  of  the  goods 
whether  they  had  arrived  by  one  vessel  or  another.  "  One  ques- 
tion, however,  has  been  asked,"  continued  Lord  Denman,  who 
delivered  the  judgment  of  the  court,  "  which  it  wiU  not  be  right 
to  pass  over.  What,  it  has  been  said,  if  the  transhipment  can 
only  be  effected  at  a  higher  than  the  original  rate  of  freight? 
*  *  *  No  case  of  the  sort,  that  we-  are  aware  of,  has  oc- 
curred in  this  country;  nor  is  it  necessary  for  us  to  express  any 
opinion  further  than  as  it  bears  on  the  present  question.    It  may 

'InMatthewsi».  Gibbs,  3EI.&EI.282,  '  Hugg  v.  The  Mining  etc.  Co.  35 

it  is  held  that  the   master   can   only  Md.  414;  Hugg  v.  The  Augusta  Ins. 

transfer  the  lien  which  his  own  vessel  Co.  7  How.  595 ;   Searle  v.  Scovell,  su- 

has  upon  the  goodsj  and  that  if  the  pra;  Griswold  •£».  The  Ins.  Co.  3  Johns, 

shipper  has  already  paid  to  the  first  car-  321 ;  Clark  v.  The  Ins.  Co.  2  Pick.  104; 

rier  any  part  of  the  freight,  the  lien  of  Crawford  v.  \Villiams,  i-Sneed,  205. 

the  substituted  carrier  is  only  coexten-  8  g  A.  &  E.  314. 
sive  with  what  remains  unpaid. 
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■well  be  that  the  master's  right  to  tranship  may  be  limited  to 
those  cases  in  which  the  voyage  may  be  completed  on  its  origi- 
nal terms  as  to  freight,  so  as  to  occasion  no  further  charge  to 
the  freighter;  and  that  where  the  freight  cannot  be  procured  at 
that  rate,  another  but  familiar  principle  will  be  introduced,  that 
of  agency  for  the  merchant.  For  it  must  never  be  forgotten 
that  the  master  acts  in  a  double  capacity;  as  agent  of  the  owner 
as  to  the  ship  and  freight,  and  agent  of  the  merchant  as  to  the 
goods.  These  interests  may  sometimes  conflict  with  each  other; 
and  from  that  circumstance  may  have  arisen  the  difficulty  of  de- 
fining the  master's  duty  under  all  circumstances,  in  any  but  very 
general  terms.  The  case  now  put  supposes  an  inability  to  com- 
plete the  contract  on  its  original  terms  in  another  bottom,  and, 
therefore,  the  owner's  right  to  tranship  will  be  at  an  end;  but 
still,  all  circumstances  considered,  it  may  be  greatly  for  the  ben- 
efit of  the  freighter  that  the  goods  should  be  forwarded  to  their 
destination,  even  at  an  increased  rate  of  freight;  and  if  so,  it 
will  be  the  duty  of  the  master  as  his  agent  to  do  so.  In  suck  a 
case,  the  freighter  will  be  bound  by  the  act  of  his  agent,  and,  of 
'  course,  be  liable  for  the  increased  freight.  The  rule  wUl  be  the 
same  whether  the  transhipment  be  made  by  the  shipowner  or 
the  master ;  and  in  applying  it,  circumstances  make  it  necessary, 
on  the  one  hand,  to  repose  a  large  discretion  in  the  master  or 
owner^  while  the  same  circumstances  require  that  the  exercise 
of  that  large  discretion  should  be  verj^  narrowly  watched."  ^ 

§  466.  The  master  may,  however,  act  as  the  agent  of  the 
owners  of  his  own  ship  in  making  the  transhipment;  and  when 
he  has  employed  another  vessel  at  a  less  rate  than  that  which 

1  The  law  upon  this  subject  is  thus  intermediate  port  to  its  destination, 

summed  up  by  Dr.  Lushington,  in  his  "  Third,  that  no  freight  is  payable,  if 

judgment  in  the  case  of  the  Soblomsten,  the  owner  of  the  cargo,  against  his  will, 

(L.  R.  I  Adm.  293) :  is  compelled  to  take  the  cargo  at  an  in- 

"  First,  that  upon  the  vessel  becom-  termediate  port, 

ing  disabled  at  an  intermediate  port,  the  "Fourth,  that  to  justify  a  claim  for 

master  is   allowed  a  reasonable  time  pro  rata  freight,  there  must  be  a  volun- 

within  which  to  reship  or  tranship  so  tary  acceptance  of  the  goods  by  their 

as  to  earn  his  freight.  owner  at  an  intermediate  port  in  such 

"Second,  that   the   -wMe  freight  is  a  mode  as  to  raise  a  fair  inference  that 

payable  if,  by  the  default  of  the  owner  the  further  carriage  of  the  goods  was 

of  the  cargo,  the  master  is  prevented  intentionally  dispensed  with." 
from  forwarding  the  cargo  from  the 
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the  shipper  has  agreed  to  pay,  so  that  a  profit  will  be  made  by 
the  transhipment,  it  will  be  presumed  that  he  has  made  the  con- 
tract in  the  interest  and  as  the  agent  of  the  owners  of  his  ship, 
and  not  as  the  agent  of  the  owners  of  the  cargo;  and  any  saving 
which  may  be  thus  made  will  enure  to  the  benefit  of  the  former.* 
Butihe  master  cannot,  as  the  agent  of  the  owners  of  his  vessel, 
bind  them,  by  his  contract  with  the  substituted  carrier,  to  pay 
more  freight  than  was  agreed  upon  in  the  original  contract  of 
shipment.^  Thus  the  carrier  may  make  a  profit  by  a  tranship- 
ment, while  tjie  shipper,  being  bound  to  pay  at  least  the  amount 
fixed  by  the  original  contract,  upon  the  arrival  of  his  goods,  and 
more,  in  case  the  transhipment  is  made  at  a  higher  rate,  can 
never  be  the  gainer,  and  may  be  a  loser.  This  power  of  the 
master  is  therefore  liable  to  great  abuse ;  but,  as  said  in  Searle  v. 
Scovell,'  "the  opportunity  of  abuse  exists  equally  in  cases  of  ac- 
knowledged power,  and  cannot  impeach  the  soundness  or  utility 
of  the  general  principle."  The  power  to  bind  the  owner  of  the 
goods  to  an  increased  freight  should,  therefore,  be  admitted  only 
in  a  case  of  clear  necessity,  and  if  it  appear  that  the  master  of 
the  vessel  could,  by  the  expenditure  of  a  small  sum  for  repairs, 
have  brought  the  goods  safely  to  their  destination,  he  and  the 
owners  of  his  ship  will  be  held  liable  to  the  shipper  for  not  having 
done  so,  when  the  latter  has  been  compelled  fo  pay  for  the  re- 
newed voyage  in  excess  of  his  contract.* 

§  467.  If  the  vessel  be  captured  by  the  public  enemy,  no 
freight  will  be  recoverable  by  the  carrier;  the  rule  being,  in  such 
cases,  that  the  carrier  loses  his  vessel  and  freight,  and  the  ship- 
per his  goods.^  But  if  the  ship  be  recaptured,  and  the  goods  be 
afterwards  carried  to  their  destination,  the  same  rule  will,  of 
course,  apply  as  in  cases  of  the  completion  of  the  carriage  after 
detention  by  an  embargo,  or  a  physical  obstruction  to  its  prose- 
cution; and  upon  the  delivery  of  the  goods,  the  carrier  will  be 
entitled  to  his  full  freight,  as  though  there  had  been  no  interrup- 
tion of  the  voyage.* 

'  Hugg  V.  The  Mining  etc.  Co.  35  R.  2  Q.  B.  203. 

Md.  414;  Matthews  v.  Gibbs,  3  EI.  &  'Tirrell  v.  Gage,  4  Allen,  245;  Beale 

El.  282.  V.  Thompson,  3  Bos.  &  P.  405;  The 

^  Lemont  v.  Lord,  52  Me.  365.  Race  Horse,  3  Rob.  Adni.  101. 

"4  Johns.  Ch.  21S.  sMumford  t;.  The  Insurance  Co.  5 

*  Wilson  V.  The  Bank  of  Victoria,  L.  Johns.  262. 
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§  468.  Where  the  "goods  are  carried  contrary  to  the 
WISHES  of  the  owner.  When  it  is  said  that  the  owner  of  the 
property  becomes  liable  for  the  price  of  the  carriage,  it  is  to  be 
understood  that  he  was  either  the  bailor  or  that  the  property  was 
entrusted  to  the  carrier  for  transportation  by  his  direction  or  au- 
thority. If,  however,  it  be  in  the  possession  of  another,  whether 
rightfully  or  wrongfully,  who  sends  it  contrary  to  the  wishes  and 
without  the  authority  of  the  true  owner,  who  afterwards  reclaims 
it  from  the  carrier,  the  question  may  arise  whether  such  owner 
can  be  held  liable  personally  for  the  carrier's  charges.  As  the 
owner,  under  these  circumstances,  would  be  no  party  to  the  con- 
tract, there  could  be  no  recovery  against  him  upon  that  ground; 
nor  could  it  be  urged  by  the  carrier  that  the  compulsion  under 
which  the  law  puts  him  to  receive  and  carry  the  goods  of  all 
who  applied,  without  the  right  to  require  evidence  of  ownership, 
created  any  obligation  to  pay  for  a  service  which  the  owner  was 
in  no  wise  instrumental  in  imposing  upon  him ;  nor  could  any 
liability  on  the  part  of  the  owner,  or  responsibility  to  him  on  the 
part  of  the  carrier,  grow  out  of  the  wrongful  and  unauthorized 
bailment,  without  a  subsequent  adoption  or  ratification  of  the  act- 
of  the  wrongdoer.  The  carrier  would  therefore  stand  upon  the 
same  footing  as  any  other  person  who  might  be  found  in  the 
wrongful  possession  of  the  property,  and  could  recover  no  com- 
pensation from  the  owner  for  any  service  he  might  have  per- 
formed in  respect  to  the  property,  no  matter  in  how  good  faith 
he  might  have  accepted  it,  and  even  though  he  may  have  added 
to  its  value  or  carried  it  to  the  destination  at  which  the  owner 
reaUy  preferred  to  have  it.  And  upon  demand  of  the  true  owner, 
and  a  refusal  to  surrender  it  to  him,  the  carrier  would  be  liable 
to  an  action  for  a  conversion,  and  to  damages  for  the  enhanced 
value,'  unless  he  could  claim  the  right  to  deduct  his  charges  up- 
on the  ground  of  a  lien  upon  the  property  for  his  compensation.* 
So  if  he  carry  the  goods  against  the  express  orders  of  the  owner, 
it  is  a  gratuitous  act  on  his  part,  for  which  he  will  be  entitled  to 
recover  no  compensation.* 

>  Brown  ^.  Sax,  7  Cow.  95;  Silsbury  »  Martin  v.  Porter,  5  M.  &  W.  351. 

■V.  McCoon,  3   Comstock,   379;    Ben-  As  to  the  right  of  lien,  see  post,  §  476. 

jamin  v.  Benjamin,  15  Conn.  347.   (But  »  Schureman  v.  Withers,    Anthon's 

see  Silsbury  v.  McCoon,  6  Hill,  425,  4  N.  P.  166. 
Denio,  332.) 


Ch.  IX.]  THE  RIGHTS  OF  THE  CARRIER.  381 

8469.  Carrier  cannot  sue  for  freight  until  the 
GOODS  ARE  DELIVERED.  The  Carrier  may,  as  has  been  stated, 
demand  payment  of  his  freight  before  the  carriage  of  the  goods 
is  undertaken;  but  if  he  fail  to  do  so,  and  accept  them  without 
requiring  prepayment,  he  cannot  commence  an  action  to  recover 
it  until  he  has  delivered  the  goods,  or  has  offered  to  do  so.  De- 
livery is  an  essential  part  of  his  contract,  and  it  would  be  unjust 
to  compel  payment  of  the  price  of  the  carriage  until  it  has  been 
fully  performed.  Otherwise,  the  carrier  might  recover  for  an 
imcompleted  service  while  still  continuing  to  hold  possession  of 
the  goods.'  But  he  will  be  entitled  to  his  freight  as  soon  as  he 
has  delivered  thfe  goods  in  the  manner  permissible  for  carriers 
engaged  in  his  mode  of  carriage ;  and  neither  a  delivery,  nor  a 
tender  to  the  consignee  in  person,  will  be  required,  where  the 
law  treats  the  carriage  as  complete  without  an  actual  delivery 
into  the  possession  of  such  consignee.  It  has,  accordingly,  been 
held,  that  a  carrrier  by  water  becomes  entitled  to  his  freight 
when  the  delivery  of  the  goods  is  made  upon  the  wharf,  and  no- 
tice is  given  to  the  consignee,  whether  he  accepts  them  or  not. 
If  he  refuses  them,  it  will  be  the  duty  of  the  carrier  to  store  them 
for  the  owner;  but  having  done  all  that  he  was  required  to  do 
by  his  contract,  by  landing  the  goods  and  giving  the  notice,  his 
right  to  the  freight  becomes  complete.** 

§470.  And  so  if  the  whole  duty  of  the  carrier  is  only  to  carry 
safely  to  destination,  and  there  deposit  the  goods  in  its  warehouse 
without  notice  to  the  consignee,  the  freight  will  become  due  as  soon 
as  such  deposit  is  made,  and  the  carrier  may,  no  doubt,  sue  the 
consignee  or  owner  of  the  goods  before  he  has  taken  possession 
of  them.  But  if  the  carrier  is  required  to  hold  them  a  reason- 
able length  of  time  for  the  consignee,  or  is  required  to  give  him 
notice  of  their  arrival,  no  suit  could  be  brought  for  a  personal 
recovery  of  the  freight  until  such  reasonable  time  had  elapsed  or 
such  notice  was  given,  and  reasonable  opportunity  after  such  no- 
tice, to  come  or  send  for  the  goods.  Until  such  opportunity  or 
time  is  given,  as  has  been  stated,^  the  carrier  continues  in  the  cus- 

'Mashiter  v.   Buller,   i   Camp.  84;    ■"■    Sturge,    10    Exch.    622;    Clark  v. 
Andrew  v.  Moorhouse,  5  Taunt.  435;    Masters,  :  Bosw.  177. 
Lane  v.  'Penniman,  4  Mass.  91 ;  Certain        ^  The  Eddy,  5  Wall.  481. 
Logs  of  Mahogany,  2  Sumn.  589;  Brit-         «  Ante,  §  359,  374. 
tan  V.  Barnaby,  21  How.  527;  Gibson 
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tody  o£  the  goods  as  carrier,  and  a  claim  of  the  freight,  or  its  re- 
covery, would  be  inconsistent  with  such  custody.  But  when  the 
time  and  opportunity  to  take  the  goods  have  been  given,  the  rela- 
tion of  carrier  ceases,  and  that  of  warehouseman  begins;  and 
having  done  all  that  the  law  required  of  him  as  carrier,  the 
right  to  his  compensation  as  such  becomes  perfect. 

§  471.  When  the  shipper  may  recover  freight  paid 
IN  ADVANCE.  If  the  freight  be  paid  in  advance,  and  the  goods 
be  not  carried,  there  is  a  failure  of  the  consideration,  and  money 
may  be  recovered  by  the  shipper,*  unless  it  be  otherwise  agreed 
between  the  parties,  or  the  failure  to  carry  be  attributable  to  the 
fault  of  the  party  who  owns  or  controls  them.  But  if  the  car- 
riage has  been  partly  effected,  and  the  circumstances  be  such 
that  the  carrier  is  entitled  to  an  apportionment  of  the  freight,  he 
would  be  compelled  to  refund  only  such  a  proportion  of  the 
money  as  he  had  not  earned. . 

§472.  It  is,  however,  competent  for  the  parties  to  agree 
that  the  freight  shall  be  due  before  the  completion  of  the  car- 
riage, or  that  the  money  thus  paid  in  advance  shall,  in  any 
event,  belong  to  the  carrier,  and  a  number  of  instances  are 
reported  in  which  such  was  the  agreement.*  And  the  money 
may  not  be  paid  strictly  in  the  character  of  freight.  "  There  is 
no  doubt  but  that  a  man  may  agree  to  pay  money  on  the  delivery 
of  the  goods  on  board  the  ship,  call  it  what  you  will."  ^  But  such 
a  stipulation  should  be  expressed  in  terms  so  clear  and  unam- 
biguous as  to  leave  no  doubt  that  such  was  the  intention. 

§  473.  Consignee  liable  for  detention  of  the  carrier. 
It  being  the  duty  of  the  consignee  to  be  in  readiness  to  receive 
the  goods,  he  will  be  liable  to  the  carrier  for  compensation  for 
any  detention  which  may  be  caused  by  his  fault  in  not  promptly 
accepting  them  after  he  has  notice  that  the  carrier  is  prepared 
to  deliver  them.     When  a  stipulation  is  made  upon  the  subject 

'  Benner  v.  the  Ins.  Co.  6  Allen,  222 ;  Brown  v.  Harris,  2  Gray,  359. 

Chase  v.  The  Ins.  Co.  9  id.  31 1 ;  Pitt-  »  De  Silvale  v.  Kendall,  4  M.  &  S.  37 ; 

man  v.  Hooper,  3  Suran.  50;  Watson  Jackson  t).  Isaacs,  3  H.  &  N.  405 ;  Hicks 

V.  Duykinck,  3  Johns.  335;  The  Kim-  v.  Shield,  7  El.  &  B.  633;  Kinsman  v. 

ball,  3  Wall.  37;  The  Bird  of  Paradise,  The  Ins.  Co.  5  Bosw.  460;  Mashiter  v. 

5  id.  545;  Lawson  v.  Worms,  6  Cal.  Buller,  supra. 

365;    Griggs   V.   Austin,   3   Pick.   20;  '  Per  Gibbs,  C.  J.,  in  Andrew  ti.  Moor- 

Phelps  V.  Williamson,  5  Sand.  57S;  house,  5  Taunt.  435. 
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in  the  contract  of  afTreightment,  as  is  frequently  done  where  the 
carriage  is  by  water,  the  compensation  for  the  delay  to  which 
the  carrier  becomes  entitled  under  the  agreement  is  called  demur- 
rage. But  it  has  been  decided  that  without  any  agreement  to 
that  effect,  the  carrier  who  has  been  improperly  detained  by  the 
freighter  or  consignee  of  the  cargo,  may  recover  from  him  such 
damages  in  the  nature  of  demurrage  as  will  afford  him  a  fair 
compensation  for  the  loss  sustained  by  the  delay  ;^  as  where  the 
consignee  of  a  cargo  of  grain,  instead  of  at  once  accepting  it  from 
the  vessel  which  was  ready  to  deliver  it,  or  providing  a  place  for 
its  delivery,  kept  the  vessel  waiting  for  several  days  in  order  to 
sell  it  before  delivery,  it  was  held  that  he  was  liable  for  the  loss 
occasioned  by  the  detention.''  So  where  the  consignee,  whose 
duty  it  was,  without  an  express  stipulation  to  that  efiect,  to  pay 
the  duties  upon  imported  goods,  declined  to  do  so,  but  directed 
them  to  be  deposited  in  a  bonded  warehouse,  whereby  the  vessel 
was  detained  a  considerable  time,  it  was  held  that  as  this  course 
was  a  deviation  from  the  general  custom,  and  occasioned  a  delay 
of  the  vessel  beyond  the  usual  time  allowed  for  the  discharge  of 
the  cargo,  it  gave  a  just  and  equitable  claim  for  compensation  in 
the  form  of  demurrage.^  And  where  during  such  detention,  and 
after  an  offer  to  deliver,  the  carrier's  vessel  was  caught  in  a 
freshet,  by  which  it  was  carried  away,  and  the  cargo  was  lost  over- 
board, so  that  it  could  not  be  afterwards  delivered,  it  was  held 
that  his  contract  as  carrier  had  been  performed,  and  that  the 
owner  of  the  cargo  was  liable  to  him,  not  only  for  his  freight, 
but  for  compensation  for  the  time  his  vessel  was  unreasonably 
detained,  but  not  for  the  consequential  injuries  caused  by  the 
freshet.* 

§  474.  Being  merely  an  allowance  or  compensation  for  the 
delay  or  detention  of  the  vessel,  demurrage,  though  often  a  mat- 
ter of  contract,  is  not  necessarily  so,  and  may  furnish  a  rule  for 
the  computation  of  damages  even  in  tort ;  and  the  carrier  may 
recover  damages  in  the  nature  of  demurrage  for  an  unlawful 

'Horn  w.  Bensusan,  9  C.  &  P.  709;  ^ Morse    v.    Pesant,    2    Keyes    (N. 

Kell  V.  Anderson,  10  M.  &  W.   498;  Y.),  16. 

Brouncker  v.  Scott,  4  Taunt,  i ;  Evans  *  Clendaniel  v.  Tuckerman,  17  Barb, 

V.  Forster,  i  B.  &  Ad.  118.  184. 

'  Huntley  v.  Dows,  55  Barb.  310. 
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detention,  even  from  a  wrongdoer  who  is  a  stranger  to  both 
cargo  and  vessel.*  But  such  damages,  whether  for  demurrage 
proper  or  in  the  nature  of  demurrage,  constitute  no  lien  upon 
the  cargo  or  goods,  unless  made  so  by  the  express  terms  of  the 
contract  of  aflreightment.* 

§  475.  If  the  carrier  incur  any  loss  from  having  what  are 
known  as  dangerous  goods  imposed  upon  him  without  his  knowl- 
edge, or  sutler  any  loss  or  penalty  from  being  engaged  in  th2 
transportation  or  delivery  of  illegal  goods  of  the  character  of 
which  he  is  not  aware,  the  owner  or  shipper  will  be  bound  to 
indemnify  him.'  And  if  he  is  prevented  from  delivering  the 
goods  by  their  being  seized  through  the  fault  or  misconduct  of 
the  freighter  or  owner,  he  will  be  entitled  to  his  freight  as  though 
he  had  actually  delivered  them.^  So  if  he  has  delivered  the 
goods  to  the  wrong  person,  and  has  been  obliged  in  consequence 
to  pay  the  true  owner  for  them,  he  may  sue  the  person  to  whom 
he  delivered  them  for  their  value.'  So  if  a  party  contracts  with 
the  carrier  to  supply  him  freight  or  a  cargo  for  his  voyage,  and 
fails  to  do  so,  an  action  will  lie  on  behalf  of  the  carrier,  and  he 
may  recover  the  loss  which  he  has  sustained  by  the  failure  to 
perform  the  contract.'  But  he  would  be  bound,  in  case  of  such 
failure,  to  use  due  diligence  to  procure  other  goods  to  complete 
his  cargo.  He  will  have  no  right  to  remain  idle,  if  other  freight 
can  be  procured,  and  to  claim  freight  for  the  goods  which  were 
not  carried  because  not  delivered  to  him  under  the  contract.' 

§  476.  The  carrier's  lien  for  his  freight.  As  security 
for  his  compensation  for  the  carriage  of  the  goods,  and  for  the 
advances  which  he  has  been  required  to  make  for  the  owner  in 
order  to  further  their  transportation,  the  carrier  has  what  is  called 
a  lien  upon  them,  which  is  nothing  more  than  a  right  to  retain 
possession  of  them  until  such  charges  have  been  paid  or  tendered,  - 
and  differs  in  no  important  respect  from  the  right  which  the  law 

'  The  Apollon,  9  Wheat.  362.  •  Bixby    v.   Bennett,    3    Daly,   225; 

2  Crommelin  v.  Raih-oad,  4  Keyes  Hunter  v.  Fry,  2  B.  &  Aid.  421;  Cock- 

(N.  Y.),  90.  burn  v.  Alexander,  6  C.  B.  791 ;  Harries 

•  Ante,  §  442.  V.  Edmonds,  i  C.  &  K.  6S6. 

*Bradsteet  w.  Baldwin,  II  Mass.  229.  i  HamUton    v.    McPherson,    28  N. 

'Brown  v.  Hodgson,  4  Taunt.  189;  Y.  72. 
Coles  V.  Bulman,  6  Com.  B.  184. 
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gives  to  other  bailees  of  chattels  who  have  performed  labor  or 
expended  their  means  upon  them  at  the  request  of  the  owner. 
The  owner  of  the  goods  has  no  right  to  demand  their  possession 
until  he  has  paid  or  tendered  payment  for  the  service  and  ad- 
vances, nor,  as  ii  general  rule,  has  the  carrier  a  right  to  the  pay- 
ment of  his  freight  until  the  goods  are  tendered  to  the  party  to 
whom  they  are  consigned.^ 

§  477.  This  lien  of  the  carrier  is  only  a  specific  or  particular 
lien  in  being  confined  to  charges  and  advances  upon  the  particu- 
lar goods  upon  which  it  is  claimed,  as  distinguished  from  what 
is  known  as  a  general  lien,  by  which  the  bailee  has  the  right  to 
retain  his  possession  until  any  balance  which  the  owner  may  owe 
him,  on  other  accounts  than  the  expenses  and  services  upon  the 
particular  goods,  has  been  paid.  Thus  limited,  the  lien  of  the 
carrier  is  favored  by  the  courts,  and  the  presumption  will  always 
be  in  favor  of  its  existence  until  it  is  shown  to  have  been  waived 
by  the  stipulations  or  conduct  of  the  parties,  incompatible  with 
the  existence  of  such  a  right,  or  to  have  been  lost  by  the  volun- 
tary acts  of  the  carrier.  But  general  liens  in  behalf  of  carriers, 
as  well  as  of  other  bailees,  are  regarded  with  jealousy,  it  is  said, 

'  Clarkson  v.  Edes,  4  Cow.  470;  Barker  quasi  insurer.    Tindall  v.  Taylor,  4  El. 

■n.  Havens,  17  Johns.  234;  Bowman  v.  &  B.  219;  Thompson  v.  Small,  i  Com. 

Hilton,  II  Ohio,  303;  Fuller  v.  Brad-  B.  328,  354;  Thompson  z-.  Trail,  2  C.& 

ley,25Penn.St.i2o;Skinnert;.Upshaw,  P.  334;  Bartlett  v.  Carnley,  6  Duer, 

2  Ld.  Raym.  752;  Wilson  v.  Railroad,  194;  Van  Buskirk  v.  Purinton,  2  Hall, 

56  Me.  60;  Lickbarrow  v.  Mason,  2  T.  S^i  i  Collman  v.  Collins,  id.  569. 

R.  63;  Story  on  Bail.  §  588.  Other  cases  state  the  law  as  being 

The  better  opinion  would  seem  to  be  that  no  right  to  freight  accrues  or  can 
that  the  lien  attaches  to  the  goods  as  attach  to  the  goods  until  the  voyage 
soon  as  they  are  delivered  to  the  carrier,  has  commenced,  or,  as  it  is  usually 
They  cannot  be  demanded  of  him  by  expressed,  until  the  ship  has  broken 
the  owner  after  such  delivery  without  ground.  Bailey  v.  Damon,  3  Gray,  92 ; 
a  tender  of  the  whole  freight  which  the  Curling  v.  Long,  i  B.  &  P.  634;  Clem- 
carrier  would  earn  by  carrying  them  to  son  v.  Davidson,  5  Binney,  392 ;  Bur- 
destination,  and  giving  him  an  indem-  gess  v.  Gun,  3  Har.  &  J.  225. 
nity,  if  it  be  required,  against  the  con-  But  it  has  been  suggested  that  the 
sequences  of  any  outstanding  bill  of  rule  adopted  by  these  latter  cases  is  ap- 
lading  which  he  may  have  given  for  propriate  only  in  cases  of  ships  char- 
the  goods.  And  although  the  carriage  tered  at  a  freight  payable  according  to 
may  not  have  actually  commenced,  the  time,  and  not  to  general  ships  or  to 
carrier,  by  the  delivery,  has  assumed  other  carriers, 
the  risk  of  the  safety  of  the  goods  as  a 
2S 
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as  being  encroachments  upon  the  common  law.*  And  whilst 
carriers  may,  by  express  agreement  or  by  the  long  established 
and  well  known  usage  of  particular  localities,  or  of  particular 
classes  of  those  engaged  in  that  business,  become  entitled  to  re- 
tain the  goods  which  may  come  into  their  custody  for  such  gen- 
eral balances,  they  cannot  acquire  such  right  by  notice  to  their 
employers,  though  it  has  been  held  that  ordinary  tradesmen  or 
artisans,  who  may  work  for  whom  they  please,  may,  in  this 
manner,  acquire  the  right  to  retain  for  all  that  the  owners  of  the 
goods  entrusted  to  them  may  owe.  But  it  was  said  that  the 
same  rule  did  not  apply  to  carriers  and  innkeepers,  who  have  no 
right  to  say  that  they  will  not  receive  goods  except  on  their  own 
terms.* 

§  478.  The  lien  allowed  to  the  carrier  by  the  law  extends  only 
to  his  charges  for  the  transportation  of  the  goods,  and  does  not 
include  expenses  for  warehousing  them ;  ^  nor  damages  for  the 
breach  of  collateral  contracts  or  covenants  by  the  shipper,  even 
when  incorporated  in  the  bill  of  lading ;  *  nor  extend  to  the  payment 
of  port  charges ;  *  nor  to  damages  for  detention  beyond  the  time 
fixed  by  the  contract  for  receiving,  or  loading  or  unloading  the 
goods ;  nor  to  compensation  for  delay  in  the  nature  of  demur- 
rage.^ But  the  lien  will  extend  to  and  embrace  advances  made 
to  preceding  carriers,  for  their  charges  for  the  portion  of  the 
transportation  performed  by  them ;  and  the  ultimate  or  final  car- 
rier may  refuse  to  deliver  the  goods  until  his  own  charges  and 
all  such  advances  have  been  paid,''  unless  the  bill  of  lading  shows, 
or  the  carrier  is  otherwise  informed,  that  such  preceding  carriers 
have  been  prepaid.  And  to  ascertain  this  fact,  he  must  examine 
the  bill  of  lading,  if  one  accompanies  the  goods.  But  if  it  be 
silent  on  the  subject,  and  the  carrier  has  no  information  from  any 
other  source  of  the  prepayment,  he  is  justified  in  advancing  the 

>  Rushforth  v.  Hadfield,  7  East,  224 ;  « Faith  v.  The  E.  Ind.  Co.  4  B.  &  Aid. 

McFarland  v.  Wheeler,  26  Wend.  467.  630. 

sKirkman  t).  Shawcross,  6T.  R.  14;  '-Crommelin    w.    The     Railroad,   4 

Wright  V.  Snell,  5  B.  &  Aid.  350.  Keyes,  90. 

"Lambert  v.  Robinson,  i  Esp.  119;  '  Briggs  v.  The  RaUroad,  6  Allen, 

Steamboat  Virginia  I'.  Kraft,  25  Mo.  76.  246;    White  v.   Vann,  6  Humph.  70; 

4  Phillips  V.  Rodie,  15  East,  547;  Bur-  Wells  v.  Thomas,  27  Mo.  17;   Galena 

ley  V.  Gladstone,  3  M.  &  S.  205;   Gray  etc.  R.  R.  v.  Rae,  18  111.  4S8;  S.  B.  Vir- 

V.  Carr,  L.  R.  6  Q.  B.  522.  ginia  v.  Kraft,  supra. 
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freight,  and  will  be  entitled  to  a  lien  therefor.^  If  the  carrier 
who  contracts  to  carry  the  goods  employ  another  carrier  to  carry 
thenl,  the  latter  will  be  entitled  to  a  lien,*  unless  the  first  carrier 
has  been  paid  for  the  service.'  And  if  the  goods  are  carried  to 
the  wrong  destination,  or  over  a  wrong  route,  by  the  fault  of  the 
shipper  or  his  agent,  the  carrier  will  nevertheless  be  entitled  to 
his  freight.* 

§479.  The  lien  of  the  carrier  being  nothing  more  than  a  right 
to  withhold  the  goods,  and  being  inseparably  associated  with 
their  possession,  and  dependent  upon  such  possession,  it  follows 
that  it  will  cease  whenever  they  are  unconditionally  delivered.^ 
But  if  it  appear  that  it  was  agreed  or  understood  between  the 
parties  that,  notwithstanding  the  delivery,  the  carrier  was  to  be 
considered  as  reserving  the  right,  to  proceed  against  the  goods 
for  his  freight,  on  the  failure  of  the  consignee  or  owner  to  pay  it, 
or  if  such  an  understanding  is  plainly  to  be  inferred  from  the 
local  usage  of  the  particular  port,  he  will  be  treated  as  stiE  con- 
structively retaining  the  possession  of  the  goods  so  far  as  to  pre- 
serve his  lien.^  But  the  mere  intention  of  the  carrier  not  to  aban- 
don his  lien,  notwithstanding  the  delivery,  if  uncommunicated  to 
the  consignee,  and  not  assented  to  by  him,  will  not  continue  the 
lien  after  the  surrender  of  the  custody  of  the  goods,  in  the  absence 
of  a  previous  express  agreement  or  some  local  custom  or  usage 
to  that  effect.' 

§  480.  Nor  wiU  the  delivery  of  a  part  of  the  goods  lessen  the 
amount  of  freight  for  which  the  carrier  may  claim  a  lien,  upon 
that  which  he  may  still  hold  undelivered.  In  other  words,  the 
whole  amount  of  the  freight  is  a  lien  upon  all  and  every  part  of 
the  goods,  where  they  are  capable  of  separation  and  of  being 
separately  delivered ;  and  if  a  part  of  them  have  been  delivered, 
the  carrier  may  retain  the  balance  until  his  entire  freight  has 
been  paid,  and  the  owner  cannot  insist  that  the  lien  shall  be  ap- 
portioned according  to  the  quantity  still  retained  by  the  carrier.' 

'  Travis  v.  Thompson,  37  Barb.  236.  13  Q.  B.  689. 

''Nordemeyerw.Loescher,  I  Hilt.499.  «  Bags  of  Linseed,  i  Black,  ib8;  The 

'  Ante,  §  464  n.  '  Eddy,  5  Wall.  481. 

*  Briggs  V.  The  Railroad,  6  Allen,  246.  '  The  Tan  Bark  Case,  i  Brown  Adm. 

'Bigelow  V.  Heaton,  4  Denio,  496;  151. 

Sears  v.  Wills,  4  Allen,  212;  Bailey  -u.  s  Fuller  v.  Bradley,  25  Penn.  St.  120; 

Quint,  22  Vt  474;   Forth  v.  Simpson,  Lane  v.  Old  Colony  R.  R.  14  Gray,  143. 
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A  partial  delivery  will  not  be  taken  as  a  constructive  delivery 
of  the.  whole,  or  as  a  waiver  of  the  lien,  unless  such  was  the  in- 
tention of  the  parties.!  And  where  the  shipment  is  large,  and 
cannot  be  landed  in  a  day,  if  the  carrier  lands  a  part  of  it,  his  lien 
upon  the  whole  gives  him  the  power  to  ask  from  the  consignee 
a  satisfactory  security  for  the  payment  of  the  entire  amount,  be- 
fore a  delivery  of  that  part.  But  he  cannot  demand  that  the 
whole  freight  be  paid  until  the  goods  have  been  unladen,  and  the 
consignee  has  been  furnished  an  opportunity  to  examine  them. 
And  it  would  seem  that  if  the  consignee  will  not  furnish  the  re- 
quired security,  the  master  will  not  be  required  to  deliver  the 
goods,  or  to  receive  his  freight  in  parcels,  but  may  store  the 
goods  as  they  are  unloaded  at  the  consignee's  expense,  and  sub- 
ject to  the  ship's  lien,  until  they  are  all  ready  for  delivery.  Nor 
can  the  carrier  insist  upon  a  delivery  of  one  shipment  by  parcels, 
and  the  payment  of  the  freight  by  installments  as  the  parcels 
may  be  delivered.* 

§  481.  And  if  the  delivery  is  procured  by  any  trick  or  fraud 
of  the  consignee,  or  even  by  his  promise  to  pay- the  freight  as 
soon  as  the  delivery  is  made,  which  he  fails  to  do,  the  carrier  does 
not  lose  his  lien  or  his  right  to  the  possession  of  the  goods.  In 
Bigelow  V.  Heaton,*  the  carrier  applied  to  the  consignee  for  his 
freight  before  he  had  delivered  the  goods,  and  the  consignee 
promised  that  if  he  would  deliver  them  he  would  pay  the  freight. 
The  delivery  was  made,  but  the  consignee  then  refused  to  pay 
unless  the  carrier  would  reduce  his  chai-ges;  whereupon  the 
latter  retook  the  goods  by  a  writ  of  replevin,  and  it  was  held 
that  he  was  entitled  to  the  action  and  to  the  repossession  of  the 
goods,  upon  the  same  ground  which  entitles  the  vendor  of 
chattels  to  recover  them  from  the  vendee,  when  the  sale  was  for 
cash,  and  the  latter,  after  delivery  to  him,  refuses  to  pay  the 
price  .^ 

'  Boggs  V.  Martin,  13  B.  Mon.  239.  James,  L.  R.  2  C.  P.  348. 

«  Brittan  v.  Barnaby,  ^\  How.  527.  »6  Hill,  43;  S.  C.  4  Denio,  496. 

The  law  seems  to  be  understood  dif-  4  i^j  Tons  of  Coal,  4  Blatch.  368; 

ferently  by  the  English  courts,  and  the  Wallace    v.   Woodgate,    Ryan   &   M. 

rule  adopted  by  them  is,  that  where  the  193;  Hays  v.  Riddle,  1  Sandf.  248;  Ash 

cargo  is  delivered  in  parcels,  the  carrier  v.  Putnam,  i  Hill,  302;  Bristol  v.  Wils- 

may  require  his  freight  to  be  paid  upon  more,  i  B.  &  C.  514. 
each  parcel  as  delivered.     Paynter  v. 
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§  482.  The  lien  takes  precedence  of  the  clairiis  of  the  general 
creditors  of  the  owner  or  consignee  of  the  goods,  and  the  plaintiff 
in  an  action  against  him,  who  seizes  or  levies  upon  them,  must 
pay  the  carrier  his  freight  before  he  can  legally  take  them  from 
his  possession ;  but  the  plaintiff  or  officer  who  pays  the  carrier 
will  be  substituted  to  his  lien  upon  the  goods.'  So  the  lien  of  the 
carrier  is  pro  tanto  superior  to  the  right  of  the  vendor  to  his 
stoppage  in  transitu,  and  when  the  latter  undertakes  to  enforce 
his  right  to  stop  the  goods  on  account  of  the  insolvency  of  his 
vendee,  by  taking  them  from  the  possession  of  the  carrier,  he 
must  first  tender  to  him  his  freight ;  and  he  has  no  right  to  their 
possession  until  he  has  done  so.*  ■ 

§  483.  While  the  law  will  presume  in  favor  of  the  continu- 
ance of  the  lien,  the  right  to  it  may  be  waived  by  the  carrier 
without  an  express  agreement  to  that  effect,  and  such  an  inten- 
tion may  be  inferred  from  the  terms  as  to  the  payment  of  the 
freight  agreed  upon  between  the  parties;  as  where  the  time 
agreed  upon  for  the  payment  is  postponed  to  a  future  day  be- 
yond the  time  at  which  the  goods  are  to  be  delivered,  or  where 
such  payment  is  to  be  made  at  such  time  or  place  as  necessarily 
presupposes  that  the  delivery  is  to  be  first  made.  And  it  will  be 
considered  as  waived  by  implication  whenever  any  provision  in 
the  bill  of  lading  or  other  contract  in  relation  to  the  affreight- 
ment is  inconsistent  or  irreconcilable  with  the  payment  of  the 
freight  as  a  condition  precedent  to  the  delivery.'  But  no  special 
agreement  as  to  the  carriage  and  delivery,  which  does  not  ex- 
pressly or  by  clear  implication  amount  to  a  waiver  of  the  lien, 
will  have  that  effect,  though  it  was  formerly  thought  otherwise.* 

§  484.  Accordingly,  where  the  contract  was  for  a  voyage 
from  Liverpool  to  San  Francisco,  and  that  the  freight  should  be 
paid,  part  by  the  shipper's  acceptance  at  six  months  from  the 
sailing  of  the  vessel,  and  the  remainder  by  his  acceptance  at  three 

'  Rucker  v.  Donovan,  13  Kan.  251.  Company,  14  M.  &  W.  794;   Foster  v. 

'  Oppenheim  v.  Russell,  3  Bos.  &  P.  Colby,  3  Hurlstone  &  N.  705 ;  Tamvaco 

42;  Morley  tJ.  Hay,  3M.  &Ryland,  396;  «.  Simpson,  19  Cora.  B.  (N.  S.)  453,   L. 

2  Kent's  Com.  541.  R.  i  C.  P.  363. 

'Raymond   v.  Tyson,  17   How.  53;  ^Chase  i;.  Westmore,  5  M.  &  S.  180; 

Chandler    v.   Belden,   18    Johns.    157;  Luca,s  w.  Nockells,  4  Bing.  729 ;  Pinney 

Schooner  Volunteer,  i  Sumn.  551 ;  The  v.  Wells,  10  Conn.  104. 
Eddy,  5  Wall.  481 ;    Alsager  v.  Dock 
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months  from  the  date  of  the  delivery  of  the  cargo  at  destination, 
it  was  held  that  the  lien  was  not  waived  or  displaced  as  to  that 
portion  of  the  freight  covered  by  the  six  months'  acceptance 
from  the  date  of  the  sailing  of  the  vessel,  the  shipper  having 
become  insolvent  and  the  bill  of  exchange  having  been  protested 
before  the  vessel's  arrival  at  destination,  a  bill  of  exchange  given 
for  a  debt  not  being  a  payment  or  an  extinguishment  of  the  debt 
except  by  the  express  agreement  of  the  parties;  but  it  was  held 
that,  as  to  the  freight  intended  to  be  secured  by  the  bill  payable 
at  three  months  from  the  date  of  the  delivery,  the  lien  had  been 
waived,  and  that  to  that  extent  the  carrier  had  no  interest  in  the 
cargo.' 

§485.  But  unless  the  stipulation  is  that  the  delivery  shall 
precede  the  payment  of  the  freight,  or  the  terms  of  the  agree- 
ment as  apiplied  to  the  subject-matter  and  the  surrounding  cir- 
cumstances are  such  as  clearly  to  show  that  the  claim  to  the  lien 
has  been  waived  or  abandoned,  the  carrier  wiU  not  be  deprived 
of  the  security  which  it  is  intended  to  afford  him,  as  the  presump- 
tion will  be  in  favor  of  its  existence,  and  will  prevail  where  the 
terms  of  the  special  agreement  are  not  absolutely  inconsistent 
with  the  retention  of  the  goods.^  Accordingly,  where  the  stipu- 
lation was  that  the  freight  should  be  paid  within  ten  days  after 
the  vessel  returned  to  the  port  of  departure,  it  was  held  that  the 
lien  was  not  displaced  on  the  return  cargo,  as  its  delivery  might 
be  rightfully  postponed  beyond  the  ten  days  after  the  return  of 
the  ship,  when  by  the  terms  of  the  contract  the  freight  would 
become  due.^ 

§  486.  So  where  the  freight  was  to  be  paid  in  five  days  after 
the  vessel's  return  to  and  discharge  in  the  return  port  of  the  voy- 
age, it  was  held  that  the  word  discharge,  as  used  by  the  parties, 
meant  merely  the  unlading  of  the  cargo  from  the  ship,  without 
any  reference  to  a  delivery  to  the  owner  or  consignee.*    And 

'The  Bird  of  Paradise,  5  Wall.  545.  of  Paradise,  supra;  Clarkson,!'.  Edes,4 

2  Crawshay  v.  Homfray,  4  B.  &  Aid.  Cow.  470;  Drinkwater  i-.  Brig  Spartan, 

50;    Pinney  v.   Wells,  10  Conn.    104;  i  Ware,  145;  Howard  f .  Macondray,  7 

Howard   v.  Macondray,  7  Gray,   516;  Gray,  516. 

Wilson  V.  Kymer,  i  M.  &  S.  1 57 ;  Neish  s  The  Volunteer,  supra. 

V.  Graham,  8  El.  &  B.  505;  Campion  *  Certain  Logs  of  Mahogany,  2  Sum. 

V.  Colvin,  3  Bing.  N.  C.  17;  The  Bird  589. 
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where  the  agreement  was  that  the  freight  was  to  be  paid,  "  one- 
half  in  five,  and  one-half  in  ten  days  after  the  discharge  of  the 
homeward  cargo,"  and  notes  were  given  for  the  accommodation 
of  the  carrier,  payable  near  the  time  when  it  was  expected  the 
ship  would  arrive,  and  which  it  was  agreed  were  to  be  held  over 
or  renewed  in  case  they  fell  due  before  the  ship  reached  home, 
and  shortly  before  the  arrival  of  the  vessel,  and  before  the  notes 
became  due,  the  freighter  failed,  it  was  held  that  there  was 
nothing  in  this  arrangement  between  the  parties  so  inconsistent 
with  the  carrier's  retention  of  the  goods  after  their  arrival  as  to 
destroy  or  displace  his  lien,  although  the  notes  by  their  terms  did 
not  fall  due  until  about  five  weeks  after  the  arrival  of  the  vessel.^ 

§  487.  And  although  the  carrier  may  have  agreed  to  extend 
the  time  for  the  payment  of  the  freight  beyond  that  of  the  deliv- 
ery, yet  if  the  agreement  is  that  the  credit  is  to  be  given  upon 
condition  that  the  freighter  shall  furnish  security  for  its  payment, 
or  deliver  to  the  carrier  bills  or  notes  for  the  amount,  the  lien 
will  attach  to  the  goods,  and  will  not  be  discharged  so  that  the 
shipper  will  be  entitled  to  them,  until  he  has  given  the  security 
or  has  tendered  or  offered  to  deliver  the  notes  or  bills  to  the  car- 
rier, according  to  the  agreement.  In  such  cases,  the  offer  of  the 
security,  or  the  payment  by  bill  or  note,  and  the  delivery  of  the 
goods,  are  to  be  concomitant  acts  which  neither  party  is  obliged 
to  perform  without  the  other's  being  ready  to  perform  the  correl- 
ative act.* 

§  488.  If,  after  the  arrival  of  the  goods  at  their  destination, 
the  owner  or  consignee  fail  or  refuse  to  pay  the  freight,  and  ac- 
cept them  within  the  time  provided  by  the  contract  of  affreight- 
ment, or  if,  in  the  absence  of  any  stipulation  upon  the  subject,  he 
fail  to  do  so  after  a  reasonable  opportunity  has  been  afforded 
him,  the  carrier  may  store  the  goods  by  depositing  them  with  a 
storekeeper  or'  warehouseman,  at  the  expense  of  the  consignee, 
subject  to  his  lien  for  freight.  When  this  is  done,  the  warehouse- 
man will  hold  the  goods  under  the  authority  of  the  carrier,  and 
his  possession  will  be  regarded  as  that  of  the  carrier  for  the  pur- 

'  The  Kimball,  3  Wall.  37.  Com.  B.  (N.  S.)  453 ;  Brown  v.  Tanner, 

'  Per  Gibbs,  C.  J.  in  Tate  v.  Meek,  8    L.  R.  3  Chan.  597. 
Taunt  280:  Tamvaco  v.  Simpson,  19 
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pose  of  preserving  the  lien.^  The  deposit  may  be  made  in  the 
name  of  the  carrier,  and  not  on  account  of  or  for  the  owner  or 
consignee ;  and  being  made  in  consequence  of  the  default  of  the 
latter,  it  will  be  neither  a  conversion  of  the  goods  nor  a  discharge 
of  the  lien ;  and  the  warehouseman  being,  under  such  circum- 
stances, the  agent  of  the  carrier,  cannot  deliver  the  goods  except 
upon  the  condition  of  the  payment  of  the  freight ;  and  if  he  do,  it 
has  been  held  that  he  will  be  liable  to  the  carrier  for  a  conver- 
sion of  them,  and  for  the  full  amount  of  his  freight.^ 

§489.  Whether  the  carrier  has  a  lien  upon  goods 
wrongfully  shipped  by  one  who  is  not  the  owner. 
The  question  whether  the  carrier  can  require  a  lien  for  his 
charges,  as  against  the  right  of  the  true  owner  of  the  property 
to  its  possession,  upon  property  which  has  been  entrusted  to  him 
by  a  wrongdoer,  who  was  unlawfully  in  its  possession,  and  has 
unlawfully  and  without  authority  bailed  it  to  the  carrier,  has 
been  much  mooted.  In  England,  it  seems  to  be  settled  beyond 
controversy  that  the  lien  attaches  to  the  goods  under  such  cir- 
cumstances in  favor  of  both  the  carrier  and  an  innkepper.  Many 
cases  have  there  occurred  in  regard  to  the  right  of  the  innkeeper 
to  the  lien,  where  goods  of  which  he  was  unlawfully  in  posses- 
sion have  been  brought  by  a  guest  to  an  inn,  and  it  has  been 
uniformly  held  that,  in  such  cases,  the  innkeeper  had  the  right 
to  retain  the  goods  for  the  board  of  the  guest  against  the  claim 
of  the  lawful  owner,*  unless  the  innkeeper  knew  that  the  goods 
were  not  the  property  of  the  guest  at  the  time  of  their  being 
brought  to  his  inn.^  But  it  is  immaterial  whether  the  chattel  be 
animate  or  inanimate,  or  whether  its  keep  is  attended  with  ex- 
pense to  the  innkeeper  or  not.  The  law  gives  him  his  lien  upon 
the  carriage  as  well  as  upon  the  horses  which  draw  it,  no  mat- 
ter to  whom  it  m  ay  belong,  if  he  did  not  know  that  it  was  not 
the  property  of  the  gUest  when  it  was  brought  to  the  inn,  be- 

>  Western  Trans.   Co.  v.   Barber,  56  S.)  267;  Butler  v.  Wolcott,  2  Bos.  &  P. 

N.  Y.  544;    The  Eddy,  5  Wall.  481;  N.  R.  64;  Proctor  v.  Nicholson,  7  C. 

Brittant).  Barnaby,2iHow.  527;  Alden  &   P.  67;   Binns  v.  Pigot,  9  id.  20S; 

V.  Carver,  13  Iowa  253.  Johnson  v.  HiU,  3  Stark,  172;  Smith  i: 

^  Compton  V.  Shaw,  i  Hun,  441.  Deai-love,  6  Com.  B.  132. 

sYorke  v.  Grenaugh,  2  Ld.  Raym.  •«Broadwoodt(.Granara,ioExch.4i7. 
866 ;  Snead  tj.  Watkins,  i  Com.  B.  (N. 
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cause,  as  was  said,  the  principle  on  which  an  innkeeper's  lien  de- 
pends is,  that  he  is  bound  to  receive  travelers  and  their  goods 
which  they  bring  with  them  to  the  inn,  and  inasmuch  as  the 
effect  of  such  lien  is  to  give  him  a  right  to  keep  the  goods  of  one 
person  for  the  debt  of  another,  the  lien  cannot  be  claimed  except 
in  respect  of  goods  which,  in  the  performance  of  his  dyty,  he  is 
bound  to  receive.^  Indeed,  so  extensive  were  the  rights  of  an 
innkeeper  considered,  that,  until  the  decision  in  Sunbolf  v.  Al- 
ford,^  the  opinion  prevailed  that  an  innkeeper  might  detain  the 
person  of  his  guest  or  take  off  his  clothes  as  security  for  his  bill. 
Bacon's  Abridg.,  "  Inns  and  Innkeepers,  D." 

§  490.  The  right  of  the  innkeeper  to  retain  the  goods,  even 
of  the  true  owner,  for  the  bill  of  the  guest  to  whom  they  do  not 
belong,  is  put  upon  the  ground  that  he  is  obliged  to  receive  the 
wrongdoer  and  his  goods,  and  therefore  it  is  reasonable  that  the 
right  should  be  coextensive  with  the  duty,  and  that  he  should 
have  his  remedy  by  retaining  the  latter,  if  necessary.  And  as 
the  carrier  is  under  the  same  legal  compulsion,  and  cannot  refuse 
the  goods  for  carriage  unless  he  knows  that  they  are  not  the 
property  of  the  person  who  offers  them,  he  is,  for  the  same 
reason,  entided  to  the  same  security.  In  fact,  it  was  first  held 
that,  for  this  reason,  the  carrier  was  entitled  to  the  lien  upon 
property  committed  to  him  by  the  wrongdoer,  and  the  inn- 
keeper, being  equally  without  the  power  to  choose  whether  he 
would  receive  the  guest  and  the  goods  or  not,  was,  in  consimili 
casu,  brought  within  the  same  exception.' 

'TurriU  v.  Crawley,  13  Q.  B.  197.  a  robber  and  had  stolen  this  horse,  yet 
'  3  M.  &  W.  248.  if  he  comes  to  an  inn  and  is  a  guest 
'  Yorke  v.  Grenaugh,  2  Ld.  Raym.  *  there,  and  delivers  the  horse  to  the  inn- 
866,  Cross  on  Liens,  286.  keeper  (who  does  not  know  it),  the  inn- 
The  language  in  tlje  report  of  this  keeper  is  obliged  to  accept  the  horse; 
case  upon    this   point   is  as  follows :  and  then  it  is  very  reasonable  that  he 
"  But  divers  exceptions  were  taken  by  shallhavearemedy  for  payment,  which 
Darnall,    Queen's    Serjeant,     to     the  is  by  retainer.    And  he  is  not  obliged 
avowry,    i.  That  since  the  horse  was  to  consider  who  is  the  owner  of  the 
brought  to  the  inn  by  a  stranger,  the  horse,  but  whether  he  who  brings  him 
innkeeper  cannot  detain  it  for  its  meat  is  his  guest  or  not.    And  Holt,  chief 
against  the  right  owner.    For  it  may  justice,  cited  the  case  of  the  Exeter  car- 
be  that  this  traveler  was  a  wrongdoer  rier,  where    A    stole   goods    and   de- 
or  a  robber.    Sed  non  allocatur.    For,  liVered  them  to  the  Exeter  carrier  to  be 
per  curiam,  supposing  this  traveler  was  carried  to  Exeter,  and  the  right  owner 
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§  491.  In  this  country,  the  law  upon  the  question  does  not 
seem  to  be  so  well  settled.  But  few  cases  have  occurred,  it 
seems,  in  regard  to  the  right  of  innkeepers,  under  such  circum- 
stances, to  retain  the  property  of  another,  brought  to  the  inn  by 
a  guest.  Whenever  the  subject  has  been  referred  to,  it  has  been 
conceded  that  the  lien  in  favor  of  the  innkeeper  attaches  to  the 
goods  even  when  not  owned  by  the  guest.-'  But  it  has  been  held 
in  several  cases,  that  a  carrier  acquires  no  right  by  virtue  of  his 
employment  as  such,  to  hold  the  goods  delivered  to  him  by  a 
wrongdoer,  to  whom  they  do  not  belong,  until  his  charges  are 
paid,  against  the  claim  of  the  true  owner,  and  that  he  therefore 
has  no  lien  upon  them,  but  must,  on  demand,  surrender  them  to 
the  owner.' 


finding  the  goods  in  possession  of 
the  carrier,  demanded  them  of  him; 
upon  which  the  carrier  refused  to  de- 
liver without  being  paid  for  the  carriage. 
The  owner  brought  trover,  and  it  was 
held  that  he  might  justify  detaining 
against  the  right  owner  for  the  carriage ; 
for  when  A  brought  them  to  him,  he 
was  obhged  to  receive  them  and  carry 
them ;  and  therefore  since  the  law  com- 
pelled him  to  carry  them,  it  will  give 
him  remedy  for  the  premium  due  for 
the  carriage.  The  same  reason  holds 
in  this  case.  But  Powell,  justice,  said 
that  a  carrier  could  not  detain  for  his 
carriage,  but  note,  the  contrary  has  al- 
ways been  held  by  Holt,  chief  justice, 
at  Guildhall." 

'  Fox  V.  McGregor,  11  Barb.  41; 
Manning  v.  HoUenbeck,  27  Wis.  202; 
King  V.  Richards,  6  Whart.  418. 

'  Fitch  V.  Newberry,  i  Mich,  i ;  Van 
Buskirk  v.  Purinton,  2  Hall,  561;  CoU- 
raan  v.  Collins,  id.  569;  Robinson  v. 
Baker,  5  Cush.  137;  Stevens  v.  The 
Railroad,  8  Gray,  262;  Clark  v.  The 
Railroad,  g  id.  231;  Gilson  v.  Gwinn, 
107  Mass.  126;  Travis  v.  Thompson, 
37  Barb.  236. 

But  see  King  v.  Richards,  supra, 
where  it  is  admitted  that  the  lien  exists 


under  such  circumstances,  in  favor  of 
the  carrier. 

In  Robinson  v.  Baker,  Fletcher,  J., 
after  noticing  several  of  the  earlier  cases 
upon  the  subject,  thus  states  his  reasons 
for  denying  the  lien : 

"Thus  the  case  stands  upon  direct 
and  express  authorities.  How  does  it 
stand  upon  general  principles.'  In  the 
case  of  Saltus  v.  Everett,  20  Wend. 
267,  it  is  said:  'The  universal  and 
fundamental  principle  of  our  law  of 
personal  property  is,  that  no  man  can 
be  divested  of  his  property  without  his 
consent,  and  consequently  that  even 
the  honest  purchaser  under  a  defective 
title  cannot  hold  against  the  true  pro- 
prietor.-^ There  is  no  case  to  be  found, 
or  any  reason  or  analogy  anywhere 
suggested  in  the  books,  which  would 
go  to  show  that  the  real  owner  was 
concluded  by  a  bill  of  lading  not  given 
by  himself,  but  by  some  third  person, 
erroneously  or  fraudulently.  If  the 
owner  loses  his  property,  or  is  robbed 
of  it,  or  it  is  sold  or  pledged  without 
his  consent,  by  one  who  has  only  a 
temporary  right  to  its  use,  by  hiring  or 
otherwise,  or  a  qualified  possession  of  it 
for  a  specific  purpose,  as  for  ti-ansporta- 
tion  or  for  work  to  be  done  upon  it,  the 
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§  492.  When  a  lien  consists  merely  in  the  right  to  retain  pos- 
session of  the  chattel  as  security  for  the  performance  of  a  con- 
tract or  duty  to  which  the  owner  is  bound,  it  would  seem  to  be 
the  general  rule  of  law  that  a  tender  of  performance,  when  re- 
fused by  the  bailee,  has  the  same  effect  in  putting  an  end  to  the 
right  to  retain  the  possession,  and  therefore  to  the  lien,  as  if  ac- 
cepted.   It  has  been  so  held  in  regard  to  the  lien  of  the  vendor, 

from  one  who  may  rightfully  deliver 
them  to  him,  and  he  can  look  to  the 
title  as  well  as  persons  in  other  pursuits 
and  situations  in  life.  Nor  is  a  car- 
rier bound  to  receive  goods  unless  the 
freight  or  pay  for  the  carriage  Is  first 
paid  to  him;  and  he  may  in  all  cases 
secure  the  payment  of  the  carriage  in 
advance.  In  the  case  of  King  v.  Rich- 
ards, 6  Whart.  418,  it  was  decided,  that 
a.  carrier  may  defend  himself  from  a. 
claim  for  goods  by  the  person  who  de- 
livered them  to  him,  on  the  ground 
that  the  bailor  was  not  the  true  owner, 
and  therefore  not  entitled  to  the  goods. 
The  common  carrier  is  responsible  for 
the  wrong  delivery  of  goods,  though 
innocently  done,  upon  a  forged  order. 
Why  should  not  his  obligation  to  re. 
ceive  goods  exempt  him  from  the  neces- 
sity of  determining,  the  right  of  the 
person  to  whom  he  delivers  the  goods, 
as  well  as  from  the  necessity  of  determ- 
ining the  right  of  the  persons  from 
whom  he  receives  goods .' " 

This  argument  is  as  good  against  the 
lien  of  the  landlord  or  innkeeper  when 
the  goods  do  not  belong  to  the  guest, 
as  against  that  of  the  carrier  when  his 
bailor  is  not  the  owner,  and  in  the  case 
of  the  ordinary  bailee  would  be  un- 
answerable. But  the  law  has,  upon 
grounds  of  public  convenience  or  com- 
mercial policy,  made  exceptions  of  inn- 
keepers and  carriers  from  the  ordinary 
rules  of  law  in  many  respects,  and  it 
will  not  always  do  to  reason  concerning 
their  rights  and  liabilities  upon  general 
fundamental  principles. 


owner  can  follow  and  reclaim  it  in  the 
possession  of  any  person,  however  in- 
nocent. Upon  this  settled  and  univer- 
sal principle,  that  no  man's  property 
can  be  taken  from  him  without  his  con- 
sent, express  or  implied,  the  books  are 
full  of  cases,  many  of  them  hard  and 
distressing  cases,  where  honest  and  in- 
nocent persons  have  purchased  goods 
of  others,  apparently  the  owners,  and 
often  with  strong  evidence  of  owner- 
ship, but  who  yet  were  not  the  owners, 
and  the  purchasers  have  been  obliged 
to  surrender  the  goods  to  the  true  own- 
ers, though  wholly  without  remedy  for 
the  money  paid.  There  are  other  hard 
and  distressing  cases  of  advances  made 
honestly  and  fairly  by  auctioneers  and 
commission  merchants  upon  pledge  of 
goods  by  persons  apparently  having  the 
right  to  pledge,  but  who,  in  fact,  had 
not  any  such  right,  and  the  pledgees 
have  been  subjected  to  the  loss  of  them 
by  the  claim  of  the  rightful  owner. 
These  are  hazards  to  which  persons  in 
business  are  continually  exposed  by 
the  operation  of  this  universal  principle, 
that  a  man's  property  cannot  be  taken 
from  him  without  his  consent.  Why 
should  the  carrier  be  exempt  from  the 
operation  of  this  universal  principle.' 
Why  should  not  the  principle  of  caveat 
emptor  apply  to  him.'  The  reason,  and 
the  only  reason  given,  is,  that  he  is 
obliged  to  receive  goods  to  carry,  and 
should  therefore  have  the  right  to  detain 
the  goods  for  his  pay.  But  he  is  not 
bound  to  receive  goods  from  a  wrong- 
doer. He  is  bound  only  to  receive  goodg 
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which,  it  is  said,  is  merely  a  right  granted  to  him  by  the  law  to 
obtain  payment  of  the  price.'  And  where  a  tender  was  made  to 
the  bailee  of  the  amount  of  compensation  for  his  work  upon  the 
chattel  to  which  its  owner  thought  he  was  entitled,  which  was 
refused  because  less  than  the  bailee  charged  for  his  work,  it  was 
held  that  the  question  of  the  amount  of  compensation,  not  being 
settled  by  the  agreement  of  the  parties,  was  one  of  fact  to  be  set- 
tled by  a  jury,  and  that  if  the  amount  tendered  was  found  to  have 
been  reasonable,  though  less  than  the  amount  claimed,  the  lien 
was  forever  gone,  and  that  the  owner  could  recover  the  chattel, 
though  he  would  stiU  be  personally  bound  for  the  debt.* 

§  493.  Lien  not  assignable.  The  lien  of  the  carrier,  like 
that  of  the  factor  or  agent,  attaches  to  the  goods  strictly  as  a  per- 
sonal right  or  privilege,  and  does  not  pass  with  a  sale  or  pledge, 
or  any  other  tortious  transfer  of  them  by  him;  nor  can  the  per- 
son who  thus  comes  into  the  possession  of  them  avail  himself  of 
such  lien  against  the  claim  of  the  real  owner.  And  where  the 
property  has  been  levied  upon,  as  that  of  the  bailor  to  whom  it 
did  not  belong,  and  taken  from  the  carrier,  it  was  held  in  an 
action  against  the  person  who  had  thus  acquired  its  possession, 
that  the  lien  of  the  carrier,  even  if  he  had  any  (which  was  denied), 
could  not  be  set  up  by  the  defendant,  and  that  no  question  as  to 
his  lien  could  arise  except  between  the  owner  of  the  goods  and 
the  carrier  himself.'  So  if  the  carrier  has  delivered  the  goods  to 
a  person  wrongfully  claiming  them,  they  cannot  be  detained  by 
the  person  thus  coming  into  their  possession  by  reason  of  any 
charges  which  the  carrier  may  have  had  upon  them,  although 
such  charges  have  been  paid  to  him  by  the  person  who  is  sued 
for  the  goods.*  The  case  would  be  different,  however,  if  the 
person  from  whom  the  goods  are  claimed  held  them  as  the  ser- 
vant or  bailee  of  the  carrier,  and  subject  to  his  lien." 

§  494.  Carrier  cannot  sell  the  goods  for  his  charges. 
At  common  law  and  without  some  statutory  authority,  the  car- 
rier, as  has  been  seen,  cannot  sell  the  goods  for  his  charges 

>  Martindale  v.  Smith,  i  Q.  B.  389.  Dewell  v.  Moxon,  1  Taunt.  391. 

«  Moynahan  TJ.  Moore,  9  Mich.  9.  'Everett  v.  Saltus,  supra;  Western 

'Ames  V.  Palmer,  42  Me.  197;  Ev-  Trans.  Co.  v.  Barber,   56  N.  Y.  544; 

erett  v.  Saltus,  15  Wend.  474.  Alden  v.  Carver,  13  Iowa,  253. 
*  Lempriere  v.  Pasley,  2  T.  R.  4S5 ; 
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upon  them.  The  lien  confers  no  such  right.  It  consists  nierely 
in  the  right  to  keep  or  detain  the  goods;  and  if  the  consignee  or 
owner  refuse  to  pay  for  the  carriage  and  take  them,  the  remedy 
of  the  carrier  is  to  have  them  sold  under  a  judicial  order  or 
legal  process,  to  be  obtained  by  a  proceeding  in  equity.  A  sale 
without  some  such  authority  would  be  a  conversion  by  the  car- 
rier, and  he  would  thereby  become  liable  to  whatever  damage 
the  owner  might  sustain  by  the  illegal  act,  and  the  purchaser 
would  acquire  no  title.' 

'Foxti.  McGregor,  1 1  Barb.  41;  Jones  Briggs  f .  The  Railroad,  6  Allen,  246; 

V.  Pearle,  i  Strange,  556 ;  2  Kent's  Com.  Hunt  v.  Haskell,  24  Me.  339 ;  Grace  v. 

supra;  Rankin  ».  Packet  Co.  9  Heisk.  Palmer,  8  Wheat.  605;   Chandler  v. 

564;  Binns  v.  Pigot,  9  C.  &  P.  208;  Belden,  18  Johns.  157. 
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CHAPTER  X. 

CARRIERS  OF  PASSENGERS. 

§  495.  Public  carriers  may  not  only  be  carriers  of  goods,  but 
carriers  of  persons  also,  and  while  carrying  the  goods,  may  at 
the  same  time  carry  their  owners.  As  to  the  one,  in  such  a 
case,  the  carrier  would  be  a  passenger  carrier,  and  as  to  the 
other,  a  common  carrier  of  goods ;  and  although  he  might  carry 
them  both  upon  the  same  conveyance,  and  at  the  same  time,  the 
nature  of  the  responsibility  which  he  would  incur  as  to  them 
would  be  very  different;  and  this  difference  in  the  kind  of 
responsibility  which  the  law  imposes  upon  him,  exists  even  be- 
tween the  passenger  and  his  baggage,  as  to  which,  as  we  have 
seen,  the  carrier  becomes  responsible  as  a  common  carrier  of 
goods,  although  its  carriage  is  merely  incidental  to  the  carriage 
of  the  passenger.  Of  the  goods  he  must  have,  in  order  to  im- 
pose upon  him  the  responsibility  of  a  common  carrier,  the  abso- 
lute and  unlimited  control,  and  the  law  supposes  that  their  safety, 
aside  from  the  acts  of  God  and  the  public  enemy,  against  which 
it  protects  him,  depends  entirely  upon  the  care  and  faithfulness 
with  which  he  discharges  his  trust.  But  the  passenger  being 
endowed  with  intelligence  and  the  power  of  locomotion,  which 
enable  him,  in  a  great  measure,  to  foresee  and  avoid  danger,  the 
exercise  of  at  least  ordinary  prudence  is  required  on  his  part  to 
escape  it,  and  if,  by  his  failure  to  exercise  these  faculties  for  his 
own  preservation,  a  misfortune  befall  him,  though  the  carrier 
may  have  been  in  fault,  it  will  be  attributed  to  his  own  careless- 
ness and  inattention,  and  the  responsibility  will  not  be  thrown 
upon  the  carrier. 

§  496.  This  distinction  was  made  the  ground  of  the  decision  of 
the  supreme  court  of  the  United  States  in  Boyce  v.  Anderson,^ 
which  was  an  action  against  the  carrier  to  recover  damages  for 
the  loss  of  certain  slaves,  who  were  the  property  of  the  plaintiff, 

'  3  Peters,  150, 
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and  had  been  drowned,  as  was  alleged,  by  the  negligence  of  the 
carrier  or  his  servants  whilst  in  his  charge.  "  A  slave,"  said 
Marshall,  C.  J.,  in  giving  the  opinion  of  the  court,  "  has  volition, 
and  has  feelings  which  cannot  be  entirely  disregarded.  These 
properties  cannot  be  overlooked  in  conveying  him  from  place 
to  place.  He  cannot  be  stowed  away  as  a  common  package. 
Not  only  does  humanity  forbid  this  proceeding,  but  it  might 
endanger  his  life  or  health.  Consequently,  this  rigorous  mode 
of  proceeding  cannot  safely  be  adopted  unless  stipulated  for  by 
special  contract.  Being  left  at  liberty,  he  may  escape.  The 
carrier  has  not  and  cannot  have  the  same  absolute  control  over 
him  that  he  has  over  inanimate  matter.  In  the  nature  of  things 
and  in  his  character,  he  resembles  a  passenger,  not  a  package  of 
goods.  It  would  seem  reasonable,  therefore,  that  the  responsi- 
bility of  the  carrier  should  be  measured  by  the  law  which  is  ap- 
plicable to  passengers,  rather  than  by  that  which  is  applicable  to 
the  carriage  of  common  goods.  There  are  no  slaves  in  England, 
but  there  are  persons  in  whose  service  another  has  a  temporary 
interest.  We  believe  that  the  responsibility  of  a  carrier  for  in- 
jury which  such  person  may  sustain  has  never  been  placed  on 
the  same  principle  with  his  responsibility  for  a  bale  of  goods. 
He  is  undoubtedly  answerable  for  any  injury  sustained  in  con- 
sequence of  his  negligence  or  want  of  skill;  but  we  have  never 
understood  that  he  is  responsible  further.  The  law  applicable 
to  common  carriers  is  one  of  great  rigor.  Though  to  the  extent 
to  which  it  has  been  carried,  and  in  the  cases  to  which  it  has 
been  applied,  we  admit  its  necessity  and  its  policy,  we  do  not 
think  it  ought  to  be  carried  further,  or  applied  to  new  cases.  We 
think  it  has  not  been  applied  to  living  men,  and  that  it  ought  not 
to  be  applied  to  them." 

§497.  Consequently,  the  policy  of  the  law,  as  it  is  called, 
which  induced  the  judges  in  early  times  to  establish  the  rule  of 
the  extraordinary  responsibility  of  common  carriers  as  to  the 
goods  entrusted  to  them,  the  reasons  for  which,  as  stated  by  Lord 
Holt,  were  to  prevent  them  from  clandestine  combinations  with 
thieves  and  robbers,  to  the  undoing  of  all  persons  who  had  deal- 
ings with  them,  was  never  applicable  to  carriers  of  passengers. 
They  are  not,  as  to  the  persons  of  those  whom  they  carry,  com- 
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carriers,  and  the  law  which  holds  the  latter  accountable  for 
losses  and  injuries  to  the  goods,  unless  occasioned  by  inevitable 
accident,  which  makes  them,  in  other  words,  insurers  of  the 
safety  of  the  goods  against  all  events  except  the  acts  of  God  and 
the  public  enemy,  is  wholly  to  be  disregarded  when  the  ques- 
tion is  between  the  carrier  and  the  passenger  as  to  the  liability 
of  the  carrier  for  an  injury  sustained  by  the  passenger  whilst 
being  transported  by  him.  When  the  goods  are  lost  or  dam- 
aged, as  has  been  seen,  it  will  not  avail  the  common  carrier  to 
prove  that  there  was  no  want  of  diligence  or  care  on  his  part. 
The  question  of  care,  skiU  or  diligence,  independently  of  contract, 
can  cut  no  figure  in  such  a  case,  and  the  liability  is  absolute  un- 
less occasioned  by  one  or  the  other  of  the  excepted  causes.  On 
the  other  hand,  when  the  attempt  is  made  to  hold  him  responsi- 
ble for  an  injury  to  the  person  of  the  passenger,  negligence  is 
the  essential  element  in  the  case,  and  without  either  proof  or  the 
presumption  of  its  existence,  the  injured  party  cannot  recover.^ 
The  common  carrier  of  goods,  for  instance,  will  be  liable,  at  all 
events,  for  depredations  upon  or  destruction  of  the  goods  by 
mobs  or  robbers,  and  the  violent  attacks  of  all  persons  who  are  not 
pirates  or  the  public  enemy,  unless  he  has  protected  himself 
against  liability  for  loss  occasioned  in  such  manner  by  his  con- 
tract; but  if  the  passenger  should  sustain  a  personal  injury  at  the 
hands  of  such  lawless  persons  whilst  being  transported  by  the 
carrier,  the  latter  could  not  be  made  liable  for  it  in  damages,  at 
.least,  unless  knowing  the  danger,  he  had  recklessly  or  negli- 
gently exposed  the  passenger  to  it  when  such  exposure  could 
have  been  avoided.'^ 

§  498.  Degree  of  care  and  diligence  required  of  pas- 
senger CARRIERS.  It  therefore  becomes  important  to  inquire  as 
to  the  degree  of  skill  and  care  required  of  the  carrier  of  passengers 
in  his  employment,  the  want  of  which  will  constitute  such  cul- 
pable negligence  as  will  make  him  responsible  for  the  consequen- 
tial personal  injury  sustained  by  his  employer.    Various  terms 

•  Crofts  V.  W^terhouse,  3  Bing.  319,  Nowlen,  19  id.  234;  Stokes  v.  Salton- 

II  Moore,  133;  Readhead  v.  R'y  Co.  L.  stall,  13  Pet  181. 

R.  2  Q.  B.  412,  L.  R.  4  Q.  B.  379;  Aston  «  Pittsburgh  etc.  R.  R.  v.  Hinds,  53 

V.  Heaven,  2  Esp.  533;  Camden  etc.  R.  Penn.  St.  512. 
R.  V.  Burke,  13  Wend.  611 ;  Hollister  v. 
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have  been  used  to  express  the  extent  of  the  obligation  of  such 
carriers  by  different  judges.  In  the  first  of  the  cases  in  which 
the  question  was  involved,^  tried  before  Lord  Kenyon  in  1791,  it 
was  held  by  that  celebrated  judge,  that  mail  coaches,  as  carriers 
of  passengers,  were  bound  to  carry  "  safely  and  properly."  In 
Crofts  V.  Waterhouse,''  Park,  J.,  stated  the  law  in  these 
words:  "  There  is  a  wide  distinction  between  contracts  for  the 
conveyance  of  passengers  and  those  for  the  conveyance  of  goods. 
In  the  latter  case,  the  parties  are  liable  at  all  events,  except  the 
goods  are  destroyed  or  damaged  by  the  act  of  God  or  the  king's 
enemies;  whilst  in  the  former  case,  they  are  only  responsible  to 
their  passengers  in  cases  of  express  negligence."  "  Carriers  of 
passengers  for  hire  are  not  responsible  in  all  particulars,"  says 
Parker,  C.  J.,  in  Bennett  v.  Dutton,'  "  like  common  carriers  of 
goods.  They  are  not  insurers  of  personal  safety  against  all  con- 
tingencies except  those  arising  from  the  acts  of  God  and  the  pub- 
lic enemy.  For  an  injury  happening  to  the  person  of  a  passengeir 
by  mere  accident,  without  fault  on  their  part,  they  are  not  respon- 
sible, but  are  liable  only  for  want  of  due  care,  diligence  or  skill." 
§  499.  From  these  and  other  similar  general  statements  as  to 
the  nature  of  the  responsibility  of  passenger  carriers,  which  have 
been  frequently  adopted  and  repeated,  it  has  sometimes  been 
concluded  that  the  degree  of  care  and  circumspection  required 
of  them  is  the  same  as  that  required  of  private  carriers  of  goods 
for  hire,  and  no  more;*  and  to  this  class  of  carriers,  passenger 
carriers  have  been  compared  in  this  respect.  Other  cases,  how- 
ever, have  stated  the  law  upon  the  subject  with  more  strictness 
as  to  the  degree  of  caution  to  be  required  of  the  carrier;  and 

'White  V.  Boulton,  Peake's  Cases,  113.  riers,  introduced  for  general  commercial 

This  case  was  decided  by  Lord  Kenyon  objects,  did  not  apply  to  the  conveyance 

in  1791,  and  is  said  to  have  been  the  of  slaves,  it  was  said  by  Marshall,  C.J., 

first  case  ever  tried  for  the  recovery  of  in  Boyce  v.  Anderson,  supra,  that  the 

damages  for  a  personal  injury  done  to  ancient  rule  "that  the  carrier  is  liable 

a  passenger  by  a  carrier.    Per  Hubbard,  only  for  ordinary  neglect,"  still  applied 

J.,  in  Ingalls  v.  Bills,  9  Met.  1.  to  them.     But  this  opinion,   unless  a 

'  n  Moore,  133.  distinction  is  to  be  made  between  slave 

'  10  N.  H.  481.  and  other  passengers  in  this  regard, 

*  Upon  the  ground  that  the  strict  rule  was  not  approved  or  followed  in  the 

of  the  common  law  as  to  the  extraor-  subsequent  case  of  Stokes  v.  Saltonstall, 

dinary  responsibility  of  common  car-  13  Pet.  181,  before  the  same  court. 
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while  the  tendency  has  been  to  relax  somewhat  the  rigid  rule  of 
the  common  law  in  regard  to  common  carriers,  and  to  treat  it  as 
the  product  of  a  less  enlightened  age,  which  .should  to  some  ex- 
tent be  modified  in  order  to  adapt  it  to  a  different  state  of  society, 
no  such  disposition  has  been  shown  in  regard  to  passenger  car- 
riers, and  the  tendency  has  been  rather  the  other  way,  and  to 
hold  at  least  some  classes  of  them,  to  a  higher  degree  of  responsi- 
bility than  was  formerly  required,  in  consideration  of  the  vast 
increase  of  travel  and  the  more  rapid  and  more  dangerous  means 
of  conveyance  to  which  the  invention  of  steam  has  given  rise. 

§  500.  In  Christie  v.  Griggs,^  Sir  James  Mansfield,  C.  J.,  stated 
the  law  upon  this  subject  to  be,  that  while  the  carrier  did  not  war- 
rant the  safety  of  the  passenger,  as  the  common  carrier  did  that 
of  the  goods,  he  was,  nevertheless,  bound  to  provide  for  his 
safe  conveyance  "as  far  as  human  care  and  foresight  will  go;" 
and  this,  or  equivalent  language,  has  been  employed  almost 
universally  in  subsequent  cases  in  which  the  obligation  of  the  ■ 
passenger  carrier  has  been  defined.* 

§  501.  Although  the  form  of  expression  is  sometimes  varied, 
and  the  rule  is  stated  as  requiring  "  the  utmost  diligence  of  very 
cautious  persons,"  "  the  greatest  possible  care  and  diligence," 
"the  most  perfect  care  of  a  cautious  and  prudent  man,"  and 
other  similar  phrases,  the  real  meaning  intended  by  them  all  is, 
that  the  care  and  circumspection  to  be  required  is  the  utmost 

'  2  Camp.  79.  187 ;  Tuller  v.  Talbot,  23  III.  357 ;  Pitts- 

sDerwort  v.  Loomer,  21  Conn.  245;  burgh  etc.  R.  R.  v.  Thompson,  56  111. 

Hall  V.  SteamboatCo.  13  id.  319;  Laing  138;  Stokes  v.  Saltonstall,  13  Pet  iSi ; 

V.  Colder,  8  Penn.  St.  479;  Sullivan  v.  Philadelphia  etc.  R.  R.  v.  Derby,  14 

The  Railroad,  30  id.  234;  Caldwell  v.  How.  46S;  S.  B.  New  World  v.  King, 

Murphy,   i  Duer,  233;   Brand  v.  The  16  id.  469;  Indianapolis  etc.  R.  R.  v. 

Railroad,  8  Barb.  368;  Ingalls  v.  Bills,  Horst,  93  U.  S.  291;  Johnson  v.  The 

9  Met.  i;   Hegeman  ii.  The  Railroad,  Railroad,  11  Minn.  296;  McKinney  v. 

13  N.  Y.  9;  Maverick  tJ.  The  Railroad,  Neil,  i  McLean,  540;   Maury  v.  Tal- 

36  N.  Y.  378;  Carroll  v.  The  Railroad,  madge,  2  id.  157;  Stockton  v.  Frey,  4 

58    id.    126;    Caldwell  v.  St.  Bt.  Co.,  Gill,  406;  Farish  v.  Reigle,  ii  Gratt. 

47  id.  282 ;  McPadden  v.  The  Railroad,  697 ;  Meier  v.  The  Railroad,  64  Penn. 

44  id.  478;  Sherlock  v.  Ailing,  44  Ind.  St.  225;  Edwards  v.  Lord,  49  Me.  279; 

184;  Thayer  v.  The  Railroad,  22  id.  26;  New  Jersey  R.  R.  v.  Kennard,  21  Penn. 

JefFersonville  etc.  R.  R.  v.  Hendricks,  St.  203;  Pendleton  v.  Kinsley,  3  Cliflf- 

26  id.  228;  The  Oriflamme,  3  Sawyer,  ord,  416. 
397;   Dunn  v.  The  Railroad,  58  Me. 
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which  can  be  exercised  under  all  the  circumstances,  short  of .  a 
warranty  of  the  safety  of  the  passengers;  and  the  rule  cannot, 
perhaps,  be  better  or  more  forcibly  expressed  than  in  the  words 
of  Christie  v.  Griggs,  that  the  duty  of  the  carrier  is  to  provide 
for  the  safety  of  his  passengers  "  as  far  as  human  care  and  fore- 
sight will  go."  This,  at  least,  is  the  most  common  mode  of 
stating  it,  and  the  words  "  as  far  as  human  care  and  foresight 
will  go,"  have  become,  from  frequent  use,  a  familiar  form  of  ex- 
pression in  connection  with  the  obligation  of  the  passenger  car- 
-  rier.  It  is  not,  therefore,  correct  to  assimilate  this  duty  to  that 
to  which  the  private  carrier  for  hire  is  bound,  or  to  make  the 
degree  of  care,  which  the  law  requires  of  the  one,  the  standard 
by  which  to  measure  that  which  will  be  demanded  of  the  other.' 


'  It  is  argued  in  a  late  work  (Wharton 
on  Negligence,  §§  629-637)  that  the 
diligence  to  be  required  of  the  carrier 
of  passengers  is  only  that  which  will 
be  required  of  "a  good  business  man 
in  his  specialty."  This  is  certainly  re- 
ducing the  responsibility  of  the  passen- 
ger carrier  below  the  generally  accepted 
standard.  A  person  engaged  in  any 
pursuit  as  a  specialty,  in  which  he  un- 
dertakes to  perform  service  for  others 
for  compensation,  professes  ^kill  ade- 
quate to  the  undertaking  and  promises 
due  diligence  in  its  performance.  But 
ordinary  skill  and  ordinary  diligence 
are  all  that  the  law  exacts  of  him,  and 
if  he  has  used  these,  he  cannot  be  made 
liable  for  a  loss  or  injury  to  another  for 
whom  he  has  undertaken  the  service, 
although  it  may  be  shown  that  a  higher 
degree  of  skill  and  diligence  would 
have  made  the  undertaking  successful. 
See  Story  on  Bailments,  §  431,  where 
several  instances  are  given,  and  the 
rule  of  ordinary  skill  and  diligence 
is  stated  to  be  the  test  of  the  liability 
of  an  employee  for  loss  or  injury  in 
the  performance  of  an  undertaking  in 
which  he  professes  skill.  This  is  ex- 
actly the  degree  of  care  and  skill  which 
is  required  of  the  private  carrier  for 


hire,  both  of  persons  and  of  goods;  that 
is,  the  exercise  of  such  care  and  skill 
as  prudent  and  cautious  men,  experi- 
enced in  the  business,  are  accustomed 
to  .use  under  similar  circumstances. 
Shoemakers.  Kingsbury,  12  Wall.  369; 
post,  g  538  n.  But  it  has  been  gener- 
ally understood  that  more  than  this 
would  be  required  of  the  public  carrier 
of  passengers.  While  he  does  not  war- 
rant, for  instance,  perfection  in  his  ve- 
hicles or  machinery,  yet  if  there  be 
such  defect,  and  it  could  have  been  dis- 
covered by  any  known  and  usual  test 
applied  by  such  carriers,  and  an  acci- 
dent be  occasioned  thereby,  from  which 
the  passenger  suffers  injury,  the  carrier 
will  be  liable,  and  it  will  be  no  defense 
that  the  defect  was  hidden  from  view. 
And  the  better  opihion,  as  we  think,  is, 
that,  at  least  when  he  is  a  carrier  by 
steam  power,  he  will  be  even  responsible 
for  defects  occurring  in  their  manufac- 
ture, and  which  could  only  have  been 
discovered  by  the  manufacturer  himself, 
by  the  application  of  tests  known  to 
him.  Post,  g§  509-512.  So  in  the  pro- 
tection which  the  public  carrier  is  re-, 
quired  to  afford  to  his  passenger  against . 
assaults  and  violence  to  his  person,  and 
in  many  other  particulars  which  might 
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§  502.  When  it  is  said,  however,  that  the  earner  of  the  pas- 
senger must  provide  for  his  safety  "  as  far  as  human  foresight 
will  go,"  it  is  not  meant  that  he  will  be  required  to  exercise  all 
the  care  and  diligence  of  which  the  human  mind  can  conceive, 
or  all  the  skill  and  ingenuity  of  which  it  is  capable.  It  does  not, 
for  instance,  require  steel  rails,  or  iron  or  granite  cross  ties  upon 
the  roads  of  railway  companies,  because  such  ties  are  less  liable 
to  decay,  and  hence  safer  than  those  of  wood.     Nor  does  it  re- 


be  mentioned,  the  law  has  imposed 
duties  upon  hira  as  to  the  care  to  be 
exercised  towards  the  passenger,  wliich 
are  never  required  of  the  good  business 
man  in  his  specialty  in  behalf  of  his 
customers.  Another  distinction  which 
rests  upon  the  different  degrees  of  care 
and  diligence  which  are  required  from 
the  public  carriers  of  passengers,  and 
those  engaged  in  private  pursuits,  is  in 
the  character  of  the  proof  necessary  to 
establish  a  prima  facie  case  of  liability. 
In  order  to  fix  such  liability  upon  the 
mere  business  man,  it  must  be  shown 
that  he  exercised  less  than  ordinary 
diligence  and  less  than  the  ordinary 
skill  possessed  by  those  engaged  in  the 
same  special  pursuit;  whereas,  in  the 
case  of  the  public  carrier  of  passengers, 
the  proof  of  the  accident  from  which 
the  injury  arose  makes  a  prima  facie 
case  of  negligence  against  him,  and  it 
will  be  then  for  him  to  show  that  due 
skill  and  caution  had  been  used,  if  he 
would  escape  liability.  This  at  least 
illustrates  the  different  aspects  in  which 
the  law  regards  sucl^a  carrier  and  the 
mere  specialist,  such  as  the  farrier,  the 
oculist,  the  dentist,  etc.  The  law  does 
not  propose  to  make  the  passenger  car- 
rier an  insurer  of  his  safety,  as  it  does 
the  common  carrier  of  the  goods  which 
he  carries.  But  it  does  exact  of  hira 
all  the  care  and  diligence  consistent 
with  the  character  of  his  business,  and 
its  execution  according  to  his  profes- 
sions and  the  expectations  of  the  public. 


It  will  not  require  that  which  is  im- 
practicable, but  will  rigorously  require 
all  that  is  practicable  for  the  safety  of 
the  passenger,  and,  as  the  cases  will 
show,  will  hold  the  carrier  and  his  ser- 
vants liable  for  the  least  neglect  of  a 
single  practicable  and  reasonable  pre- 
caution, where  the  safety  of  the  pas- 
senger is  at  stake.  The  highest  degree 
of  care  and  diligence,  diligentia  dili- 
gentissimi,  is  the  rule  as  to  the  carrier 
of  the  passengers,  and  public  policy 
demands  that  it  should  not  be  relaxed. 
Nor  do  the  cases  show  any  tendency 
towards  its  relaxation,  but,  on  the  con- 
trary, a  disposition  to  increase  its  rigor, 
especially  in  its  application  to  carriers 
wherever  steam  is  employed  as  the 
motive  power.  Of  course,  what  will 
be  the  test  of  the  highest  degree  of  dili- 
gence will  vary  according  to  the  char- 
acter of  the  mode  of  conveyance.  That 
which  might  be  regarded  as  the  utmost 
care  which  could  be  reasonably-required 
of  the  carrier  by  stage  coach  or  street 
car  might  not  be  all  that  would  be  re- 
quired of  the  steam  car  or  the  steam- 
boat proprietor,  because  the  same  degree 
of  care  is  not  necessary  for  the  safety 
of  the  passenger  in  the  conveyance  by 
animal  power  as  when  it  is  "  by  the 
dangerous  agency  of  steam."  But  no 
matter  what  tlie  mode  of  the  transpor- 
tation, the  utmost  diligence  requisite 
to  the  safety  of  the  passenger,  and  com- 
patible with  the  means  employed  in  his 
carriage,  will  be  exacted. 
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quire  the  carrier  over  the  public  highway  to  repair  it  so  as  to 
render  it,  at  all  times,  perfectly  safe.'  The  requirement  of  such 
a  degree  of  care  and  skill  would  involve  an  expenditure  and  a 
responsibility  so  great  as  to  make  the  business  of  passenger  car- 
riage wholly  impracticable,  and  would  drive  all  prudent  men 
from  it.  But  it  does  require  Everything  necessary  to  the  security 
of  the  passenger,  reasonably  consistent  with  the  business  of  the 
carrier,  and  appropriate  to  the  means  of  conveyance  employed  by  < 
him,  to  be  provided,  and  that  the  highest  degree  of  practicable 
care,  diligence  and  skill  shall  be  adopted  that  is  consistent  with 
the  mode  of  transportation  used,  and  that  will  not  render  its  use  im- 
practicable or  inefficient  for  its  intended  purposes.  But  to  this 
extent  the  rule  will  be  rigorously  enforced  as  a  protection  to  the 
traveler,  and  as  a  warning  to  the  carrier  against  the  consequences 
of  delinquency  in  his  duty.* 

§  503.  But  it  must  be  evident  that  the  same  unvarying  de- 
gree of  care  should  not  be  required  of  the  carriers  of  passen- 
gers under  all  circumstances,  and  without  regard  to  the 
means  or  manner  of  the  carriage.  As  the  bailee  of  goods 
may,  to  some  extent,  proportion  the  care  which  he  bestows 
upon  them  to  their  character  and  value,  and  that  which  would 
be  deemed  negligence  as  to  one  package  of  goods  would 
not  necessarily  be  so  regarded  as  to  another  of  greater  bulk 
and  less  value,*  so  the  passenger  carrier  must  increase  his 
vigilance  when  he  employs  an  agent,  the  careless  manage- 
ment of  which  may  be  attended  with  disastrous  consequences 
to  his  passengers,  or  when  the  liability  to  accidents  is  increased, 
by  the  speed  of  the  carriage,  or  the  difficulties  of  the  high- 
way upon  which  he  travels.  That  which  would  be  gross  neg- 
ligence at  one  time,  or  at  one  stage  of  the  journey,  might  not 
be  so  at  another,  and  neglect  of  precautions  which  would  evince 
recklessness  in  the  running  of  a  railroad  train,  might  be  consist- 
ent with  a  due  degree  of  care  in  the  driving  of  a  mail  coach  or 
an  omnibus.  And  it  has  been  accordingly  repeatedly  held,  that 
carriers  of  passengers  by  steamboats  and  railways   will  be  re- 

'  Indianapolis  R.  R.  v.  Horst,  93  U.  burg  etc.  R.  R.  v.  Thompson,  56  id.  138  • 
S.  291.  Dunn  V.  The  Railroad,  58  Me.  187. 

s  Tuller  V.  Talbot,  23  111.  357;   Pitts-        ^  story  on  Bail.  §  15. 
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quired  to  exercise,  if  possible,  even  more  exact  skill,  care  and 
diligence,  than  carriers  by  other  modes  of  conveyance.  In  the 
language  of  Grier,  J.,  in  The  Philadelphia  &  Reading  Railroad 
V.  Derby,*  "  when  carriers  undertake  to  convey  persons  by  the 
powerful  but  dangerous  agency  of  steam,  public  policy  and  safety 
require  that  they  be  held  to  the  greatest  possible  care  and  dil- 
igence. And  whether  the  consideration  for  such  transportation 
be  pecuniary  or  otherwise,  the  personal  safety  of  the  passengers 
should  not  be  left  to  the  sport  of  chance  or  the  negligence  of  care- 
less agents.  Any  negligence,  in  such  cases,  may  well  deserve  the 
epithet  of  '  gross.' "  And  in  Hegeman  v.  The  Jlailroad  Corpb- 
ratioo,'  it  was  said  that  the  degree  of  precaution,  care  and  skill 
required  of  a  carrier  of  passengers  by  stage  coaches,  in  detect- 
ing imperfections  in  the  vehicles  used  by  them,  is  no  test  of  that 
which  should  be  required  of  those  engaged  in  transporting  per- 
sons at  a  high  rate  of  speed  by  the  agency  of  steam  power  upon 
a  railway.^ 

§  504.      Risks  WHICH  THE   PASSENGER   TAKES  UPON  HIMSELF. 

But  with  whatever  stringency  the  rule  is  laid  down  as  to  the 
degree  of  care  and  vigilance  which  the  carrier  must  use  for  the 
security  of  his  passenger,  there  are  still,  so  long  as  he  is  not  a 
warrantor  of  his  safety,  which  he  can  only  become  .by  contract, 
certain  risks  which  are  incurred  by  the  passenger,  and  for 
which  the  carrier  is  not  responsible.  These  are  tlie  casualties 
which  human  sagacity  cannot  foresee,  and  against  which  the 
utmost  prudence  cannot  guard.  When  he  travels  upon  a  ship, 
whether  navigated  by  sails  or  by  steam,  or  in  a  coach,  or  rafl- 
road  car,  or  upon  any  public  conveyance,  he  expects  to  take,  and 
does  take  upon  himself  the  hazards  of  such  accidents  as  may 
accrue  to  him  without  any  want  of  care  or  diligence  on  the  part 
of  the  carrier.  The  risk  of  these  the  passenger  must  take  upon 
himself.  As  said  by  the  learned  judge  in  McKinney  v.  Neil,"" 
"We  are  surrounded  with  dangers  at  home  and  abroad;  and 
they  are  greater  when  we  travel  than  while  we  remain  station- 
ary. In  some  modes  of  traveling  these  dangers  are  greater 
than  in  others.     They  may  be  greater  on  water  than  on  land; 

'  14  Ho.w.  468,  486.  N.  Y.  126. 

» 13  N.  Y.  9.  4 ,  McLean,  S4a 

s  And  see  Carroll  v.  The  Railroad,  58 
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on  a  fast  line  of  stages  than  on  a  slow  one.  And  every  passen- 
ger must  make  up  his  mind  to  meet  the  risks  incident  to  the 
mode  of  travel  he  adopts,  which  cannot  be  avoided  by  the 
utmost  degree  of  care  and  skill  in  the  preparation  and  manage- 
ment of  the  means  of  conveyance.  This  is  the  only  guaranty 
given  by  the  proprietor  of  the  line." 

§  505.  Carrier's  responsibility  for  the  safety  of  his 
MEANS  OF  CONVEYANCE.  It  is  the  duty  of  aU  public  carriers, 
whether  carriers  of  goods,  or  passengers,  or  both,  to  provide  them- 
selves with  suitable  and  sufficient  means  to  carry  according  to 
their  professions ;  and  so  far  as  they  undertake,  as  common  car- 
riers of  goods,  their  obligation,  unless  modified  by  contract,  is 
absolute  that  the  vehicles  or  other  means  by  which  the  transpor- 
tation is  effected  shall  be  faultless.  They  warrant  the  safety  of 
the  goods,  in  other  words,  against  all  imperfections,  known  or 
unknown,  hidden  or  patent,  in  the  instruments  by  which  they 
undertake  to  make  the  conveyance,  and  no  excuse  will  be  heard 
from  them  that  the  loss  or  injury  was  occasioned  by  such  im- 
perfections, no  matter  to  what  attributable,  unless  it  be  the  act 
of  God  or  of  the  public  enemy,  the  fault  of  the  shipper  himself,  or 
some  inherent  defect  in  the  goods.  The  safety  or  sufficiency, 
therefore,  of  means  of  transportation  employed  by  the  carrier  of 
goods  is  a  matter  of  more  concern  to  the  carrier  himself  than  to 
the  owner  of  the  goods,  unless  the  carrier  has,  by  contract,  pro- 
tected himself  against  such  risks.  But  when  the  passenger 
intrusts  himself  to  the  carrier,  it  becomes  a  matter  of  vital  con- 
cern to  him  that  the  vehicle  by  which  he  is  to  be  carried  shallbe 
safe  in  every  particular  so  far  as  it  can  be  made  so  by  human 
skiU.  As  the  liabiUty  of  the  carrier  to  the  passenger  depends 
entirely  upon  the  question  of  negligence  and  not  upon  any  war- 
ranty of  safety  as  in  the  case  of  goods.,  the  only  legitimate  in- 
quiry, when  he  has  sustained  an  injury  from  the  insecurity  or 
imperfection  of  the  means  by  which  he  is  being  carried,  is,  - 
whether  the  carrier  has  exercised  that  degree  of  care  and  dili' 
gence  which  the  law  requires  of  him,  and  the  inquiry  into  such 
care  and  diligence  must,  of  course,  be  extended  to  the  instru- 
ment or  means  by  which  the  carrier  has  undertaken  to  transport 
him.  If  this  should  be  shown  to  have  been  unsafe  or  insufficient 
from  palpable  or  easily  discovered  imperfections,  there  could  be 
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no  doubt  that  the  carrier  had  been  guilty  of  culpable  negli- 
gence which  would  make  him  liable  to  the  passenger.  But  if 
such  defects  were  unknown  to  the  carrier,  and  could  not  have 
been  discovered  without  a  skillful  inspection,  would  the  carrier 
be  chargeable  with  negligence?  And  if  so,  what  degree  of  skill 
must  be  applied  or  required  in  the  examination,  without  a  dis- 
covery of  the  defect,  in  order  to  exonerate  him  from  the  charge? 
§  506.  It  is  admitted  on  all  hands  that  the  carrier  does  not 
warrant  the  safety  of  the  passenger.  The  reasons  for  this  are 
plain,  and  have  already  been  stated.  The  question,  however, 
whether  he  warrants  the  perfection  of  his  vehicle  and  its  appoint- 
ments, has  been  sometimes  regarded  in  a  different  light,  and  the 
answer  to  it  depends,  by  no  means,  upon  the  same  reasons. 
Many  cases  have  turned  upon  its  decision.  In  IngaUs  v.  BiUs,* 
the  injury  arose  from  a  hidden  defect,  which  could  not  be  dis- 
covered by  the  most  careful  and  thorough  examination,  being  a 
small  flaw  in  the  interior  of  an  iron  axle-tree  of  a  stage  coach, 
which  was  entirely  surrounded  by  sound  iron.  Hubbard,  J., 
after  a  very  thorough  and  able  review  of  the  English  cases 
which  were  supposed  to  throw  light  upon  the  subject,  announced 
that  the  conclusion  to  which  the  court  had  come  was, "  that  car- 
riers of  passengers  for  hire  are  bound  to  use  the  utmost  care 
and  diligence  in  the  providing  of  safe,  sufficient  and  suitable 
coaches,  harnesses,  horses  and  coachmen,  in  order  to  prevent 
those  injuries  which  human  care  and  foresight  can  guard  against; 
and  that  if  an  accident  happens  from  a  defect  in  the  coach, 
which  might  have  been  discovered  and  remedied  upon  the  most 
careful  and  thorough  examination  of  the  coach,  such  accident 
must  be  ascribed  to  negligence,  for  which  the  owner  is  liable  in 
case  of  injury  to  a  passenger  happening  by  reason  of  such  acci- 
dent. On  the  other  hand,  where  the  accident  arises  from  a 
hidden  and  internal  defect,  wliich  a  careful  and  thoroucfh  exam- 
ination  would  not  disclose,  and  which  could  not  be  guarded 
against  by  the  exercise  of  a  sound  judgment  and  the  most  vigi- 
lant oversight,  then  the  proprietor  is  not  liable  for  the  injury,  but 
the  misfortune  must  be  borne  by  the'suflferer,  as  one  of  that  class 
of  injuries  for  which  the  law  can  afford  no  redress  in  the  form 
of  a  pecuniary  recompense." 

"  9  Met  I. 
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§  507.  This  may  be  considered  the  leading  American  case 
upon  the  question  of  the  extent  of  the  liability  of  the  passenger 
carrier  for  latent  defects  in  his  vehicles,  and  the  measure  of  his 
liability  therefor  as  thus  defined  is  now  almost  universally 
adopted/  and  applied  to  carriers  of  passengers  by  all  kinds  of  ves- 
sels and  vehicles,  whether  propelled  by  steam  power  or  not.' 

§508.  In  the  English  courts,  the  same  question  continued 
without  a  satisfactory  determination  until  the  recent  case  of  Read- 
head  V.  The  Midland  Railway  Company.'  In  this  case  it  was 
proven  that  the  accident  from  which  the  injury  resulted  to  the 
passenger  had  been  caused  by  the  giving  way  of  one  of  the 
wheels  of  the  car  in  which  he  was  being  carried,  owing  to  a 
defect  in  the  welding  of  the  tire,  caused  by  an  air  bubble ;  that 
the  defect  was  not  discoverable  by  the  eye  or  the  ear;  that  the 
wheels  were  examined  during  the  journey  in  the  usual  way,  by 
inspection  and  sounding  them  with  a  hammer,  which  failed  to 
reveal  the  defect;  that  the  tire  of  the  wheel  in  question  was  of 
the  usual  thickness ;  and  that  such  defects  might  exist  without 
any  fault  on  the  part  of  the  manufacturer.  The  judge  before 
whom  the  cause  first  came,  instructed  the  jury  that  if  the  defect 
in  the  wheel  was  one  which  could  not  be  detected,  either  by  the 
eye  or  the  ear,  there  was  no  negligence  on  the  part  of  the  car- 

'  Frink  v.  Potter,  17  111.  406;  Galena  to  the  passenger  for  injuries  received 

etc.  R.  R.  V.  Fay,  16  id.  558 ;  Mobile  etc.  by  him  from  the  breaking  of  an  axle  of 

R.  R.  V.  Thomas,  42  Ala.  672 ;  Sawyer  a  car,  although   the   defect   could  not 

V.  Railroad,  37  Mo.   240;    Edwards  v.  have  been  discovered  by  any  practica- 

Lord,  49  Me.  279;  Derwort  v.  Loomer,  ble  mode  of  examination;  and  the  case 

21  Conn.  24s ;  Hall  v.  Steamboat  Co.  13  of  Sharp  v.  Grey,  9  Bing.  457,  was  relied 

id.  319;  McKinney  v.  Neil,  l  McLean,  upon  as  fully  sustaining  the  position. 

S40;   Maury  v.  Talmadge,  2  id.  157;  But  the  rule  as  thus  laid  down  is  said,  in 

Peck  V.  Neil,  3  id.  22 ;  Farish  v.  Reigle,  the  subsequent  case  of  McPadden  v.  The 

II  Gratt.  697;  Stockton  t).  Frey,  4  Gill,  Railroad,  44  N.  Y.  478,  in  the  same 

406;  Frink  v.  Coe,  4  G.  Greene,  Iowa,  court,  to  have  been  a  departure  from 

555 ;  Curtiss  v.  The  Railroad,  20  Barb,  every  prior  decision  or  authority  to  be 

282;  Holbrook  v.  The  Railroad,  16  id.  found  in  the  books;    and  in  the  still 


"3- 


more  recent  case  of  Carroll  v.  The  Rail- 


2  In  Alden  v.  The  Railroad,  26  N.  Y.  road,  58  N.  Y.  136,  it  is  said  that  »  sub- 

102,  it  was,  however,  decided  by  the  sequent  cases  show  that  it  was  not  the 

court    of  appeals  of  New  York,   that  intention  of  the  court,  in  that  case,  to 

the  carrier  is  bound,  absolutely  and  irre-  depart  from  the  established  doctrine  on 

spective  of  negligence,  to  provide  road-  the  subject." 

worthy  vehicles,  and  that  he  was  liable  »  L.  R.  2  Q.  B.  412,  L.  R.  4  Q.  6.379. 
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rier ;  and  the  jury  found  for  the  defendant.  The  cause  was  taken 
to  the  court  of  queen's  bench,  in  which  it  was  held,  that  upon 
these  facts,  the  plaintiff  could  not  recover.*  On  this  judgment, 
error  was  brought  to  the  court  of  exchequer  chamber,  in  which 
the  case  was  carefully  considered.  A  number  of  English  cases 
were  cited  and  relied  upon  for  the  plaintiff,  and  especially  that 
of  Sharp  v.  Grey,*  which  it  was  urged  had  settled  the  law  in 
England  in  favor  of  the  absolute  liability  of  the  passenger  carrier 
for  a  defect  in  his  vehicle,  whether  known  or  discoverable  or 
not,  and  which  had  governed  at  least  one  of  the  decisions  of  the 
highest  court  of  New  York,  to  the  same  effect*  But  the  court, 
'  In  this  court,  Blackburn,  J.,  did  not    carriage  made  in  the  best  of  all  possible 


entirely  concur  with  the  other  judges 
in  regard  to  the  extent  of  the  obligation 
of  the  carrier  to  provide  vehicles  abso- 
lutely safe,  though  he  did  not  dissent 
from  the  judgment  of  the  court.  The 
concluding  portion  of  his  opinion  is  as 
follows : 

"  I  have  only  to  add  that  I  do  not 
think  that  the  duty  to  supply  a  sea- 
worthy ship  or  a  sufficient  vehicle  by 
land  is  equivalent  to  a  duty  to  supply 
one  perfect,  and  such  as  never  can,  with- 
out some  extraordinary  peril,  break 
down ;  which  would  have  the  effect  of 
making  the  carrier  an  insurer  against 
all  losses  arising  from  any  failure  in  the 
vehicle,  which  cannot  be  shown  to  arise 
from  some  unusual  accident. 

"  I  had  occasion  in  Surges  v.  Wick- 
ham,  3  B.  &  S.  669,  693  (E.  C.  L.  R.  vol. 
113),  to  consider  what  was  the  meaning 
of  the  term  '  seaworthy,'  as  applied  to 
a  ship;  and  I  see  no  reason  to  change 
the  opinion  which  I  then  expressed, 
that  it  meant  no  more  than  that  degree 
of  fitness  which  it  would  be  usual  and 
prudent  to  require  at  the  commence- 
ment of  the  adventure ;  and  applying  a 
similar  principle  to  a  land  journey,  I 
agree  with  what  I  understand  to  have 


ways,  but  sufficiently  fulfilled  their  duty 
by  providing  a  carriage  such  as  was 
found  in  practical  use  to  be  sufficient. 
In  other  words,  I  understand  the  obli- 
gation to  be,  to  furnish,  not  a  perfect 
vehicle,  but  one  reasonably  sufficient. 
But  in  the  present  case  the  carriage  was 
not  much  as  to  be  reasonably  sufficient. 
Had  the  parties  who  sent  it  out  known 
of  the  existence  of  this  defect  in  the  tire, 
there  would  have  been  sti-ong  ground 
for  accusing  them  of  manslaughter,  if 
death  had  ensued.  They  did  not  know 
it,  and  could  not  discover  it  until  the  tire 
broke ;  and  they  are  therefore  free  from 
all  moral  blame  or  criminal  responsi- 
bility. The  question  is,  therefore,  dis- 
tinctly raised,  whether  the  obligation  of 
the  carrier  of  passengers  to  the  passen- 
ger is  merely  to  take  every  precaution 
to  procure  a  vehicle  reasonably  suffi- 
cient for  the  service,  whether  by  sea  or 
by  land,  in  which  case  tlie  direction  was 
right;  or  whether  it  is,  as  I  think,  an 
absolute  obligation,  at  his  peril,  to  sup- 
ply one,  or  be  responsible  for  any  dam- 
age resulting  from  a  defect. 

"  Taking  the  view  of  the  law  which 
I  do,  I  think  the  rule  for  a  new  trial 
ought  to  be  made  absolute;  but  the  ma- 
jority of  the  court  being  of  a  different 


been  the  direction  of  Erie,  C.  J.,  in  Ford 

V.  London  and  Southwestern  Railway  opinion,  it  must  be  discharged." 

Company,  2  F.  &  F.  730,  that  the  rail-  •' g  Bmg.  4i;7. 

way  company  are  not  bound  to  have  a  « Alden  v.  The  R.  R.  26  N.  Y.  102. 
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after  a  critical  and  thorough  review  of  all  the  cases,  somewhat 
in  the  same  manner  in  which  it  had  been  made  by  Hubbard,  J., 
in  Ingalls  v.  Bills,  nearly  twenty  years  before,  arrived  at  the  same 
conclusion  and  settled  the  law  upon  this  question  for  England  in 
the  same  manner  in  which  it  had  been  held  by  the  majority  of  the 
American  courts.  The  established  law  in  both  countries  may, 
therefore,  be  now  stated  to  be  that,  while  a  carrier  of  passen- 
gers is  bound  to  use  the  utmost  care  and  skill  in  everything  that 
concerns  the  safety  of  the  passenger,  he  will  not  be  responsible 
for  injuries  arising  from  latent  defects  in  his  vehicles  or  machinery, 
which  no  human  care  or  skill  could  have  either  detected  or 
prevented ;  or  in  other  words,  that,  while  it  is  his  duty  to  apply 
every  known  and  practicable  test  for  the  discovery  of  defects  and 
imperfections  in  the  vehicles  and  machinery  which  he  employs 
for  the  transportation  of  passengers,  he  does  not  warrant  that 
they  are  free  from  such  defects  and  imperfections,  and  if  it  ap- 
pear that  such  defects  actually  existed,  but  were  undiscoverable 
by  such  tests,  he  will  not  be  held  liable  to  the  passenger  for  an 
injury  which  ihay  result  from  them. 

§  509.    Responsibility  for  defects  in  vehicles  and  ma- 
chinery ATTRIBt/TABLE  TO  THE  FAULT  OF  THE  MANUFACTURER. 

The  question  has  been  raised  whether  the  carrier  is  responsible 
for  defects  in  his  vehicle  which  are  attributable  to  the  fault  of 
the  manufacturer,  and  which  might  have  been  discovered  by 
him  by  the  application  of  tests  known  to  skillful  manufacturers, 
and  which  should  have  been  applied  by  him  before  turning  out 
the  vehicle  to  the  carrier.  This  question  was  long  since  an- 
swered in  the  affirmative  by  the  court  of  appeals  of  New  York. 
In  Hegeman  v.  The  Railroad,'  the  plaintiff,  when  traveling  on 
the  road  of  the  company,  had  received  an  injury,  occasioned  by 
the  breaking  of  an  axle  of  the  car  which,  it  appeared,  was  cracked 
when  it  left  the  hands  of  the  manufacturer.  The  ^  defect  was, 
however,  invisible,  and  could  not  have  been  discovered  by  the 
company  by  the  application  of  the  usual  tests  employed  by  such 
companies,  but  could  have  been  discovered  by  the  manufacturer, 
by  the  application  of  a  simple  and  well  known  test  used  by  such 
manufacturers.    The  question  was,  whether  the  carrier  should 

>  13  N.  Y.  9. 
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be  held  liable  for  the  consequences  of  the  failure,  on  the  part  of 
the  manufacturer,  to  apply  this  test,  which  would  have  revealed 
this  defect  and  led  to  its  remedy,  and  it  was  held  that,  for  this 
omission  of  the  manufacturer,  the  company  became  responsible, 
and  that  the  plaintiff  was  entitled  to  recover.'  "  It  is  perfectly  un- 
derstood," said  Gardiner,  C.  J.,  who  delivered  the  opinion  of  the 
court,  "that  latent  defects  may  exist,  undiscoverable  by  the  most 
vigilant  examination  when  the  fabric  is  completed,  from  which 
the  most  serious  accidents  have  and  may  occur.  It  is  also  well 
known,  as  the  evidence  in  this  suit  tended  to  prove,  and  the  jury 
have  found,  that  a  simple  test  (that  of  bending  the  iron  after 
the  axle  was  formed,  and  before  it  was  connected  with  the 
wheel)  existed,  by  which  it  could  be  detected.  This  should  have 
been  known  and  applied  by  men  '  professing  skill  in  that  partic- 
ular business.'  It  was  not  known,  or  if  known,  was  not  applied 
by  these  manufacturers.  It  was  not  used  by  the  defendants,  nor 
did  they  enquire  whether  it  had  been  used  by  the  builders. 
They  relied  upon  an  external  examination,  which  they  were  bound 
to  know  would  not,  however  faithfully  prosecuted,  guard  their 
passengers  against  the  danger  arising  from  concealed  defects 
in  the  iron  of  the  axles,  or  in  the  manufacture  of  them.  For  this 
omission  of  dut)"-,  or  want  of  skill,  the  learned  judge  held,  and  I 
think  correctly,  that  they  were  liable."  And  this  rule  of  respon- 
sibility on  the  part  of  the  carrier  for  the  unskillfulness  or  negligence 
of  the  manufacturer  of  the  vehicles  or  machinery  which  he  em- 
ploys in  the  carriage  of  passengers,  has  been  treated  in  subse- 
quent cases  as  the  established  law  in  that  state.''  But  whether 
the  rule  would  be  applied  to  conveyances  propelled  by  other 
agencies  than  steam  is  left  uncertain. 

§  510.  The  same  view  of  the  question  was  taken,  and  the  same 
rule  was  applied,  by  the  supreme  court  of  Tennessee  in  the  case 
of  the  Nashville  &  Chattanooga  Railroad  v.  Elliott,'  in  which  the 
judge  below,  having  instructed  the  jury  that  the  railway  com- 
pany was  bound  to  see  to  it  that  their  engines  and  machinery 
were  perfect  and  properly  constructed  according  to  the  present 

•  Marvin  and  Denio,  JJ.,  dissent-  pany,  47  N.  Y.  282 ;  Carroll  v.  The 
ing-  Railroad,  58  id.  126. 

"Caldwell  v.  The  Steamboat  Com-        » i  Cold.  611. 
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State  of  the  art,  it  was  held  that, there  was  no  error.  "  The  gen- 
eral doctrine,"  said  McKinney,  J.,  "is  that  in  proportion  to  the 
importance  of  the  business  and  the  perils  incident  to  it,  is  the 
obligation  of  the  company  to  see  that  the  engines  and  apparatus 
are  suitable,  suiEcient,  and  'as  safe  as  care  and  skill  can  make 
them.' " 

§  5 1 1.  But  the  subject  was  subsequently  examined  by  Nichol- 
son, C.  J.,  in  the  case  of  the  Nashville  &  Decatur  Railroad  z'.  Jones,* 
and  the  law  as  applicable  to  the  railway  carrier  of  passengers 
was  thus  stated,  overruling  the  preceding  case  upon  this  point: 
"  The  legitimate  obligation  imposed  upon  the  company  by  its 
contract  with  a  passenger  or  employee  is,  that  its  engine  and 
apparatus  are  then  suitable,  sufficient,  and  as  safe  as  care  and 
skill  can  make  them,  and  that  the  company  will  be  responsible 
for  any  injury  resulting  from  defects  therein  which  might  have 
been  discovered  by  the  company  or  its  agents,  by  the  proper  care 
and  skill  in  the  application  of  the  ordinary  and  approved  tests. 
If  the  defects  are  such  that  they  could  not  be  discovered  by  the 
company  or  its  agents  after  a  careful  and  skillful  application  of 
the  ordinary  and  approved  tests,  then  the  company  cannot  be 
held  responsible,  although  it  may  appear  that  the  defects  might 
have  been  discovered  by  the  manufacturers  by  applying  the 
proper  tests.  We  hold  it  unreasonable  to  assume  that  the  com- 
pany not  only  contracts  to  be  responsible  for  its  own  negligence, 
but  also  for  that  of  the  manufacturers." 

§512.  But  notwithstanding  what  may  be  said  in  some  of 
the  cases,  the  better  opinion  and  the  decided  weight  of  author- 
ity is  in  favor  of  the  position  that,  so  far  as  the  passenger  is 
concerned,  the  carrier  is  responsible  for  the  negligence  of  the 
manufacturer.  The  passenger  pays  for  his  carriage  in  a  safe 
vehicle,  and  it  is  not  only  the  duty  of  the  carrier  to  employ 
skillful  and  careful  manufacturers  of  such  vehicles  and  machin- 
ery as  he  proposes  to  use,  but  even  when  he  has  done  this,  if 
it  should  ajipear  that  such  manufacturers  have  been  negligent 
and  have  failed  to  apply  such  tests  as  prudence  would  dictate,  to 
ascertain  the  soundness  of  their  work,  and  if  an  injury  result  from 
a  defect  which  might  have  been  discovered  by  such  tests,  the 

'  9  Heisk.  27. 
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passenger  may  claim  compensation  from  the  carrier,  who  in  his 
turn  must  resort  for  indemnity  to  the  manufacturer.     The  car- 
rier would  certainly  be  liable  for  the  negligence  if  he  were  his 
own  manufacturer,  and  if  he  employs  another  to  manufacture  for 
him,  that  other  becomes  his  employee  for  the  purpose,  and  the 
rule  of  respondeat  superior  applies,  as  it  does  in  many  such  cases, 
not  concerning  the  carrier,  but  depending  upon  the  same  princi- 
ple.'   As  where  one  causes  a  building  to  be  erected  into  which 
he  invites  the  public  to  come  to  witness  an  exhibition,  for  which 
he  requires  them  to  pay,  and  the  building  falls  and  injures  those 
who  are  in  it,  from  some  defect  which  might  have  been  seen  or 
discovered  and  remedied  by  due  care  on  the  part  of  the  builder, 
the  owner  is  liable,  because  the  implied  contract  in  such  a  case  is 
that  of  a  warranty,  not  only  of  due  care  on  the  part  of  himself 
and  his  servants,  but  also  of  due  care  on  the  part  of  the  contractor 
who  constructed  the  building;  and  whether  the  owner  himself 
knew  or  could  have  known  of  any  defect  in  the  bm'lding,  can 
make  no  difference.     Such  was  the  case  of  Francis  v.  Cockrell,^ 
where  the  defendant  had  erected  a  grand  stand  to  enable  per- 
sons who  paid  for  seats  to  witness  a  steeple-chase.     The  stand 
fell  and  injured  the  plaintiff;  and  although  it  was  shown  that  the 
defendant  had  employed  a  competent  builder,  and  was  not  himself 
aware  of  any  defect  in  the  stand,  he  was  held  liable  for  the  injury. 
And  the  learned  judge,  in  likening  the  case  of  the  defendant  to 
that  of  the  carrier  of  passengers,  used  the  following  language: 

'  Why  should  the  railway  carrier  be  it  must  further  be  shown  that  it  was 

held  to  a  greater  degree, of  responsibility  constructed  of  the  most  approved  ma- 

for  the  safety  of  the  bridge  which  it  has  terials,  and  and  in  the  most  scientific 

built  by  contract,  than  for  the  safety  of  manner.     Grote  v.  The  Railway  Co.  2 

the  vehicles  which  it  runs  upon  its  road,  Exch.  251.     If  the  company  employs  in 

or  the  machinery  by  which  they  are  the   construction   of  its  machinery  or 

propelled,  which  he  has  procured  from  vehicles  an  unskillful  manufacturer,  or 

the  manufacturer?    The  one  is  as  much  purchases  them  from  him,  there  could 

•a  part  of  its  road  as  the  other.  And  yet  be  no  doubt  of  its  liability  for  injuries 

as  to  the  bridge,  it  seems  to  be  conceded  to  passengers  occasioned  by  defects  in 

that  there  can  be  no  question  as  to  its  them ;  and  if  it  can  be  held  liable  for 

liability  in  case  of  an  accident  from  its  the  incompetency  or  unskillfulness  of 

breaking  down,  and  it  will  be  no  de-  the  manufacturer,  why  not  for  his  neg- 

fense  that  the  company  had  employed  ligence.' 

or  contracted  with  the   most  skillful  » L.  R.  5  Q.  B.  184, 
bridge  builders  for  its  construction ;  but 


Ch.  X.]  CARRIERS  OF  PASSENGERS.  4I5 

"  In  the  ordinary  course  of  things,  the  passenger  does  not  know 
whether  the  carrier  has  himself  manufactured  his  means  of  con- 
veyance or  has  employed  some  one  else  for  its  manufacture.  If 
the  carrier  has  contracted  with  some  one  else,  the  passenger  does 
not  usually  know  who  that  person  is,  and  in  no  case  has  he  any 
share  in  the  selection.  The  liability  of  the  manufacturer  must 
depend  on  the  terms  of  the  contract  between  him  and  the  car- 
rier, of  which  the  passenger  has  no  knowledge  and  over  which 
he  can  have  no  control;  while  the  carrier  can  introduce  what 
stipulations  and  take  what  securities  he  may  think  proper.  For 
the  injury  resulting  to  the  carrier  himself  by  the  manufactur- 
er's want  of  care,  the  carrier  has  a  remedy  against  the  manu- 
facturer; but  the  passenger  has  no  remedy  against  the  manu- 
facturer for  damage  arising  from  a  mere  breach  of  contract 
with  the  carrier.*  Unless,  therefore,  the  presumed  intention  of 
the  parties  be  that  the  passenger  should,  in  the  event  of  his  being 
injured  by  the  breach  of  the  manufacturer's  contract,  of  which 
he  has  no  knowledge,  be  without  remedy,  the  only  way  in  which 
effect  can  be  given  to  a  different  intention  is  by  supposing  that 
the  carrier  is  to  be  responsible  to  the  passenger,  and  to  look  for 
his  indemnity  to  the  person  whom  he  selected  and  whose  breach 
of  contract  has  caused  the  mischief."  And  this  view  of  the  car- 
rier's liability  for  the  carelessness  of  the  manufacturer  is  sustained 
by  a  number  of  cases,  both  English  and  American.^ 

§513.  Where  the  injury  results  from,  the  contribu- 
tory NEGLIGENCE  OF  ANOTHER.  While  it  may  be  seemingly 
unjust  to  fix  the  liability  upon  the  carrier  in  such  cases,  where  he 
has  employed  a  skillful  manufacturer,  and  is  in  entire  ignorance 
of  the  defect  in  his  means  of  conveyance,  the  blame  for  which 

•  Longmeid  v.  Holliday,  6  Exch.  761.  tution,  i  id.  507;  Pike  v.  The  Polytecli- 

"  Caldwell  V.  The  Steamboat  Co.  56  nic   Institution,   id.  712;  Readhead  v. 

Barb.  425,  47  N.  Y.  282;  Hegeman  v.  The  Railway,  supra;  McGuire  -v.  The 

The   R.  R.   Corporation,  13  N.  Y.  9;  Golden  Gate,  i  McAllister,  104;  Gillen- 

McPadden  v.  The  Railroad,  44  N.  Y.  water   v.   The   Railroad,   .5    Ind.   340; 

478 ;  Bissell  v.  The  Railroad,  25  id.  442 ;  Meier  v.  The  Railroad,  64  Penn.  St.  225 ; 

Curtis  V.  The  Railroad,  18  id.  534 ;  Car-  Manser  v.  The  Railway  Co.  3  L.  T.  (N. 

roll  -u.  The  |Lailroad,  58  id.  126;  Grote  S.)  585;  Pittsburg  etc.  R.  R.  v.  Nelson, 

1).  The  Railway  Co.  2  Exch.  251;  Pym  51   Ind.  150;    Illinois  Cent.  R.  R.  v. 

T.  The  Railway,  2  Foster  &  Finlason,  Phillips,  49  111.  234;  Pendleton  zi.  Kins- 

619;  Brazier  v.  The  Polytechnic  Insti-  ley,  3  Clifford,  416. 
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belongs  to  the  manufacturer,  the  rules  of  law,  especially  where 
human  life  is  at  stake,  must  not  be  made  to  yield  to  apparent 
cases  of  hardship.     Accordingly  it  has  been  held  that  the  carrier 
of  passengers  will  not  be  excused,  even  when  the  injury  has 
arisen  from  the  negligence  of  some  third  person,  between  whom 
and  the  carrier  no  relation  whatever  exists,  if  the  negligence  of 
the  carrier  has  to  any  extent  concurred  in  causing  the  injury. 
Thus  in  Eaton  v.  The  Railroad,*  where  the  plaintiff  sued  the 
defendants  as  carriers  of  passengers  for  injuries  sustained  by 
him,  the  defense  was  that  the  accident  was  caused  by  another 
train,  over  which  the  defendants  had  no  control,  running  into  that 
in  which  the  plaintiff  was  being  carried,  through  the  concurring 
negligence  of  another;  but  the  court  decided  that  this  was  no 
defense.    "  At  the  time  of  the  injury  complained  of,"  said  Colt,  J., 
"  the  relation  of  passenger  and  carrier  existed  by  contract  between 
the  plaintiff  and  the  defendants;  they  had  received  the  plaintiff 
upon  their  cars,  and  were  bound  to  the  exercise  of  all  that  care 
and  caution  which  the  relation  imposes.     *    *    *    And  it  is  no 
answer  to  an  action  by  a  passenger  against  a  carrier,  that  the  negli- 
gence or  the  trespass  of  a  third  party  contributed  to  the  injury." 
§514.     It  has  also  been  determined  that  a  railway  carrier  who 
has  running  powers  over  the  line,  or  any  portion  of  the  line  of 
another  company,  is  responsible  to  its  own  passengers  for  in- 
juries sustained  by  them  through  negligence  in  the  management 
of  the  latter  road,  although  the  company  carrying  the  passenger 
had  no  control  over  the  road  in  fault,  and  was  not,  in  other  re- 
spects, responsible  for  its  management.     In  other  words,  where 
a  railway  company  contracts  with  a  passenger  to  carry  him  from 
one  terminus  to  another,  and  on  the  journey,  its  train  has  to  pass 
over  the  line  of  another  railway  company,  the  company  making 
the  contract  for  the  carriage  and  issuing  its  ticket  to  the  passen- 
ger incurs  the  same  responsibility  as  it  would  do  if  the  entire  line 
belonged  to  it  and  was  under  its  control.     This  liability  grows 
out  of  the  implied  contract  in  every  such  case,  that  the  carrying 
company  taker,  upon  itself  the  responsibility  of  due  care  and  cau- 
tion on  the  part  of  all  the  agencies  which  it  employs  to  effect 
the  transportion  of  the  passenger;  and  therefore  it  can%nake  no 

'11  Allen,  500. 
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difference  as  to  its  liability,  what  the  nature  or  consideration  of 
the  contract  is  under  which  it  enjoys  the  right  to  use  the  road ;  and 
it  will  be  the  same  whether  the  arrangement  be  made  with  such 
other  road  upon  the  basis  of  a  division  of  profits,  or  of  the  gross 
receipts  in  a  specified  proportion,  or  of  the  payment  of  certain  tolls, 
or  of  a  mere  gratuitous  license  by  the  other  company.  Nor  can 
such  company  defend  itself  against  the  claim  of  the  passenger  by 
showing  that  it  was  not  in  fault,  but  that  the  whole  blame  rested 
upon  the  company  whose  road  it  was  thus  using.^ 

§515.  And  in  another  case,  involving  the  same  principle, 
where  a  carrier  by  water  was  permitted  to  use  a  hulk  which  be- 
longed to  another,  for  the  embarkation  of  passengers  upon  his 
steamer,  it  was  held  that  he  was  hable  to  a  passenger  for  an  in- 
jury sustained  by  him  in  falling  through  a  hatchway  upon  the 
hulk  which  had  been  negligently  left  open,  and  that  the  question 
whether  he  owned  or  had  any  control  over  the  hulk,  or  had  any 
hand  in  the  negligent  act,  was  wholly  immaterial,  inasmuch  as 
he  used  the  hulk  as  a  means  for  the  embarkation,  which  was  a 
part  of  the  carriage  of  his  passengers.''  And  so  where  it  be- 
came necessary  for  the  carrier  of  the  passenger  by  stage  coach 
to  cross  a  ferry  upon  his  journey,  and,  by  the  negligence  of  the 
ferry  company,  an  accident  occurred  by  which  the  passenger  lost 
his  life,  it  was  held  that  the  carrier  was  hable,  being  responsible 
for  the  management  of  the  ferry  under  his  contract  with  the  pas- 
senger, and  for  his  safe  passage  across  it.* 

§516.  Duty  of  railway  carriers  of  passengers  to 
PROVIDE  SUITABLE  PLATFORMS.     It  is  also  the  duty  of  railway 

'  Great  Western  Railway  v.  Blake,  Peters  v.  Rylands,  20  Penn.  St.  497 ; 

7  H.&N.  987;  Buxton  w.  The  Railway  Bostwick  v.  Champion,  11  Wend.  571, 

Co.  L.  R.  3  Q.  B.  549;  Thomas  v.  The  18  id.  175;  Weed  v.  The  Railroad,  19 

Railway,  L.  R.  5  Q.  B.  226;    Candee  id.   534;    Schopraan    v.  The   Railway 

V.  Pennsylvania  R.  R.  21   Wis.   582;  Co.9Cush.  24;  Railway  Co.  w.  Barron, 

Toledo  etc.  R.  R.  -v.  Rumbold,  40  111.  5  Wall.  90;    Nashville  etc.   R.  R.  -v. 

143;  Wyman  t;.  The  Railroad,  46  Me.  Carroll,  6  Heisk.  347;  Murch  t;.  The 

162;  Nelson  v.  The  Railroad,  26  Vt.  Railroad,  29  N.  H.  9.    The  law  was 

717;   Schopman    v.  The  Railroad,  9  held  otherwise,  however,  by  Redfield, 

Cush.  24.  J.,  in  Sprague  v.  Smith,  29  Vt.  421, 

'John  V.  Bacon,  L.  R.  5  C.  P.  437.  when  the  carrying  company  was  not  in 

And  see  Williams  v.  Vanderljilt,  28  N.  fault. 

Y.  217;  Hart  -u.  The  Railroad,  8  id.  37;  =  McLean  v.  Burbank,  11  Minn.  277. 
McElroy  v.  The  Railroad,  4  Cush.  400; 
27 
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companies  as  carriers  of  passengers  to  provide  platforms  and 
other  reasonable  accommodations  for  such  passengers,  at  the 
stations  upon  such  roads  at  which  they  are  in  the  habit  of  tak- 
ing on  and  putting  off  passengers.     Their  public  profession  as 
such  carriers  is  an  invitation  to  the  public  to  enter  and  to  alight 
from  their  cars  at  their  stations,  and  it  has  been  held  that  they 
must  not  only  provide  safe  platforms  and  approaches  thereto, 
but  that  they  are  bound  to  make  safe,  for  all  persons  who  may 
come  to  such  stations  in  order  to  become  their  passengers,  or 
who  may  be  put  off  there  by  them,  all  portions  of  their  station 
grounds  reasonably  near  to  such  platforms;  and  for  not  having 
provided  such  stational  accommodations  and  safeguards,  railway 
companies  have  frequently  been  held  liable  for  injuries  to  such 
persons.     Where,  for  instance,  one  intending  to  become  a  pas- 
senger found  such  accommodations  at  a  station  so  disagreeable 
that  she  undertook  to  enter  the  cars  before  they  were  drawn  up 
to  the  platform  from  which  passengers  generally  entered  them, 
and  by  reason  of  her  so  doing  was  injured,  it  was  held  that  the 
company  was  liable,  notwithstanding  her  imprudence;  Dillon, 
C.  J.,  who  gave  the  opinion  for  the  court,  sajring  that  it  is  the 
duty  of  railway  passenger  carriers  to  provide  comfortable  rooms 
for  the  accommodation  of  passengers  while  waiting  at  the  sta- 
tions, and  to  enforce  such  regulations  in  regard  to  smoking 
therein  as  to  enable  persons  to  occupy  them  in  reasonable  com- 
fort. ^ 

§517.  So  where  a  passenger,  while  standing  upon  a  plat- 
form of  the  road,  was  struck  and  killed  by  a  passing  train,  it  was 
held  to  have  been  the  grossest  negligence  to  place  the  platform 
for  passengers  in  a  narrow  space  between  two  tracks  at  a  point 
where  a  "  fast  train  "  passed  without  stopping,  the  cars  on  each 
track  overlapping  the  platform  and  leaving  a  very  narrow  space 
for  the  escape  of  a  person  standing  on  it.  This  was  said  to  have 
been  an  imperfection  or  defect  in  the  road,  and  the  carrier  was 
made  responsible  for  the  killing.'  And  where  a  passenger  of  a 
railroad  company,  having  a  through  ticket  to  her  destination  by 
a  connecting  steamboat  line,  in  passing  over  a  wharf  which  be- 
longed to  the  company  and  was  used  by  it  as  a  necessary  pass- 
'  McDonald  v.  The  Railroad,  26  Iowa,  «  Pennsylvania  R.  R.  v.  Henderson, 
124-  51  Penu.  St.  315. 
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age  way  to  the  steamer,  and  over  which  the  passengers  were 
directed  to  pass,  stepped  into  a  hole  in  the  planking  of  the  wharf 
from  which  she  received  a  severe  injury,  the  wharf  was  treated 
as  a  part  of  the  company's  road,  and  it  was  held  liable  for  the 
injury.'  So  where  the  plaintiff  in  alighting  from  the  car  stepped 
into  a  hole  in  the  flooring  of  the  platform  and  sustained  a  per- 
sonal injury,  the  company  was  held  liable.  The  carrier,  it  was 
said,  was  bound  to  see  that  the  platform  was  a  safe  one,  and  the 
leaving  a  hole  in  its  floor  was\an  act  of  gross  negligence;  nor 
did  it  matter  whether  the  passenger  might  have  seen  it  or  not, 
as  she  had  a  right  to  rely  upon  the  floor  being'  a  safe  one.'' 

§518.  Where  the  plaintiff  was  put  down  by  the  road  on  the 
side  of  the  train  opposite  the  station,  and  in  attempting  to  pass 
around  its  rear  so  as  to  reach  the  station  while  the  train  remained 
stationary,  in  the  dark  fell  over  some  hampers  which  had 
been  permitted  to  remain  near  the  platform,  and  was  injured,  it 
was  held,  in  an  action  by  him  against  the  company  for  not  suf- 
ficient!}' lighting  its  station,  and  for  not  providing  proper  and 
sufficient  accommodations  for  its  passengers  to  depart  safely  from 
the  station  after  their  arrival,  that  he  could  recover  for  the  injury.^ 
And  where  a  person  who  intended  to  go  on  its  cars  as  a  passen- 
ger, arriving  at  the  station  when  it  was  dark,  and  just  as  the 
train  was  about  to  start,  while  running  along  the  line  of  the  road 
to  reach  the  train  in  time,  stumbled  over  a  switch  handle  and 
sustained  an  injury  thereby,  and  sued  the  company  for  not  prop- 
erly lighting  its  station,  and  for  otherwise  negligently  managing 
it,  the  jury  having  found  that  there  was  negligence  on  the  part 
of  the  company,  and  having  given  damages  to  the  plaintiff,  the 
court  refused  to  disturb  the  verdict.* 

§  519.  So  where,  in  consequence  of  there  being  a  train  ahead, 
the  one  in  which  the  plaintiff  was  could  not  be  brought  up  to  the 
platform,  and  she  was  requested  by  a  servant  of  the  company  to 
alight  where  she  was,/the  distance  from  the  floor  of  the  carriage 
to  the  ground  being  about  three  feet,  and,  with  the  assistance  of 
another  person,  she  jumped  down  and  was  injured  by  the  con- 

'  Knight  V.  The  Railroad,  56  Me.  234.  *  Nicholson  v.  The  Railway  Co.  3  H. 

'  Liscomb  v.  The  Railroad  and  Trans.  &  C.  534. 

Co.  6  Lans.  75 ;  Toledo  etc.  R.  R.  v.  «  Martin  v.  The  Railway,  16  Coin.  B. 

Crush,  67  111.  262.  179. 
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cussion,  the  jury  having  found  for  the  plaintiff,  their  verdict  was 
upheld  by  the  court  on  the  ground  that  the  company  had  not  pro- 
vided a  place  and  means  of  descent  from  the  car  reasonably  conve- 
nient.^ But  in  a  case  almost  exactly  the  same  as  to  its  facts,  where 
the  train  had  overshot  the  platform,  and  the  passenger  undertook 
to  descend  from  the  car  of  her  own  accord,  and  without  any  invi- 
tation or  suggestion  to  do  so  from  any  servant  of  the  company, 
and  was  injured  in  the  attempt,  it  was  held  that  the  company 
was  not  liable.''  So  a  railway  company  was  held  liable  for  the 
death  of  one  who,  in  order  to  reach  its  station  to  get  upon  its 
train,  attempted  to  pass  over  a  bridge  which  the  company  had 
erected  for  more  convertient  access  to  the  station,  and  was  killed 
by  the  falHng  of  the  bridge.*  And  so  it  was  held  liable  where, 
owing  to  insufficient  lighting  and  the  failure  to  put  up  a  fence  to 


'  Foy  V.  The  Railway  Co.  18  C.  B. 
(N.  S.)  225.  In  this  case,  Bovill,  Q.  C, 
for  the  railway  company,  urged  that  if 
the  plaintiff,  instead  of  jumping  from 
the  first  step,  as  she  did  (there  being 
two),  had  turned  herself  around  and 
availed  herself  of  the  assistance  of  the 
second,  and  of  the  handles  upon  the  car, 
she  could  have  let  herself  down  with 
more  ease  and  without  injury.  But 
Williams,  J.,  answered  that  "in  the 
present  fashion  of  female  attire,  the 
mode  of  descent  suggested  by  the  learn- 
ed counsel  would  be  scarcely  decent." 
Had  the  accident  happened  to  one  in 
male  attire,  the  argument  would  have 
been  unanswerable. 

In  Poulin  v.  The  Railroad,  34  N.  Y. 
Sup.  Ct.  296,  the  accident  was  occas- 
ioned by  the  hoop  skirt  worn  by  the 
plaintiff  catching  upon  a  projecting  nail 
upon  the  platform  of  the  car,  which  caus- 
ed her  to  be  dragged  some  distance  upon 
the  street  and  injured.  The  court  at 
the  trial  had  told  the  jury  that  "  if  hoop 
skirts  are  worn  by  such  passengers  as 
'  the  railroad  were  in  the  habit  of  carry- 
ing, it  was  bound  to  provide  for  the 
safety  of  passengers  with  that  kind 
of  garment  on;"     and  this  instruction 


was  approved  by  the  appellate  court, 
and  the  company  was  made  liable  for 
the  injury. 

The  case  of  Delamatyr  v.  The  Rsul- 
road  Company,  24  Wis.  57S,  was  also 
that  of  injury  to  the  passenger  by  the 
catching  of  her  dress  upon  the  steps  of 
the  car  as  she  attempted  to  alight  from 
it;  and  the  company  was  held  liable 
upon  the  ground  that  it  had  provided 
no  means  for  enabling  passengers 
dressed  in  female  attire  to  descend 
from  its  cars  without  the  risk  of  such 
accidents. 

It  will  be  noticed  that  most  of  the 
cases  against  railway  companies,  for  in- 
juries sustained  in  alighting  from  their 
cars  in  consequence  of  insufficient  facil- 
ities provided  for  that  purpose,  have 
been  brought  on  behalf  of  female  pas- 
sengers who,  as  said  in  Robson  v.  The 
Railway  Co.  L.  R.  10  Q.  B.  271,  from 
their  mode  of  dress  and  habits  of  life 
are  but  illy  suited  to  grapple  with  the 
difficulties  of  such  situations. 

"  Siner  v.  The  Railway  Co.  L.  R.  3 
Exch.  150,  L.  R.  4  Exch.  117. 

'  Longraore  v.  The  Railway,  19  Com. 
B.  (N.  S.)  183. 
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prevent  passengers  from  going  by  a  dangerous  route  to  the  sta- 
tion, plaintiff"  was  misled  into  a  path  which  crossed  a  ditch  or  ex- 
cavation, by  falling  into  which  he  was  injured.^ 

§  520.  The  result  of  the  cases  would  seem  to  be,  that  while  it 
is  the  duty  of  such  carriers  to  provide  accommodations  reason- 
ably convenient  for  passengers  awaiting  the  arrival  of  trains,  or 
who  may  be  put  off  at  their  stations,  the  primary  consideration 
is  the  safety,  and  not  the  comfort  of  such  passengers ;  and  to  say, 
because  the  carrier  has  not  provided  comfortable  accommoda- 
tions, that  therefore  the  passenger  may  ignore  the  ordinary  dic- 
tates of  prudence  and  hold  it  responsible  for  the  consequences,  is 
to  say  that  when  the  choice  is  between  danger  and  discomfort, 
the  party  may  choose  the  dangerous  course  and  hold  the  carrier 
responsible,  a  position  which  neither  reason  nor  law  will  support. 
There  could  be  no  plausible  ground  upon  which  he  could  be  held 
liable  under  such  circumstances,  unless  "  the  inconvenience  is  so 
great  that  it  is  reasonable  to  get  rid  of  it  by  an  act  not  obviously 
dangerous,  and  executed  without  carelessness."" 


'  Burgess  v.  The  Railway  Co.  6  Com. 
B.  (M.  S.)  923. 

»Per  Brett,  J.,  in  Adams  v.  The  Rail- 
way Co.  L.  R.  4  C.  P.  739. 

In  this  case,  the  door  of  the  carriage 
in  which  the  plaintiff  was  being  carried 
flew  open  several  times.  There  was 
room  in  the  carriage  for  the  plaintiff"  to 
sit  away  from  the  door,  and  the  train 
would  have  stopped  at  the  alighting 
station  in  three  minutes.  The  door 
having  opened  a  fourth  time,  the  plaint- 
iff endeavored  to  shut  it,  and  in  doing 
so  used  both  hands,  and  not  holding  on 
with  either,  fell  out  and  was  hurt. 

Smith,  J.  *  *  *  "He  was  obvi- 
ously doing  that  which  was  dangerous, 
it  was  said,  and  the  ground  upon  which 
the  plaintiff  puts  bis  case  is,  that  it  was 
necessary  to  do  so  to  obviate  the  results 
of  the  defendants'  negligence.  I  quite 
agree  that  if  the  negligence  of  a  rail- 
way company  puts  a  passenger  in  a 
situation  of  alternative  danger,  that  is 
to  say,  if  he  will  be  in  danger  by  re- 


maining still,  and  in  danger  if  he  at- 
tempts to  escape,  then  if  he  attempts 
to  escape,  any  injury  that  he  may 
sustain  in  so  doing  is  a  consequence 
of  the  company's  negligence;  but  if 
he  is  only  suffering  some  inconven- 
ience, and  to  avoid  that  he  voluntarily 
runs  into  danger,  and  injury  ensues, 
that  cannot  be  said  to  be  the  result  of 
the  company's  negligence.  It  is  hardly 
necessary  to  say  that  though  I  use  the 
words  'danger'  and  'inconvenience,' 
yet  if  the  inconvenience  is  very  great 
and  the  danger  run  in  avoiding  it  very 
slight,  it  may  not  be  unreasonable  to 
incur  that  danger.  Here,  however,  I 
see  no  proof  that  the  plaintiff  was  suf- 
fering any  inconvenience;  certainly 
none  comparable  to  the  danger  he  ran 
in  endeavoring  to  close  the  door  in  the 
way  he  did." 

Brett,  J.  *  *  *  "I  think  the  jury 
were  justified  in  finding  that  the  defend- 
ants were  negligent;  but  the  immediate 
result  of  their  negligence  was  not  any 
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§  521.  But  as  to  such  stational  arrangemeats  as  are  intended 
to  secure  the  safety  of  the  passenger,  the  rule  is  different,  and 
the  greatest  caution  will  be  required.  But  even  as  to  \.aem,  the 
law  will  demand  nothing  unreasonable.  Thus,  where  brass  nos- 
ings upon  the  steps  which  led  to  the  platform  had  been  worn 
very  smooth  by  constant  use  for  a  long  time,  in  consequence  of 
which  the  plaintiff  slipped  and  fell,  it  was  held  that  he  could  not 
recover,  although  it  was  shown  to  be  the  opinion  of  those  expe- 
rienced in  such  matters,  that  if  the  nosings  had  been  made  of  lead 
instead  of  brass,  the  accident  would  not  probably  have  occurred; 
nor  was  it  negligence  not  to  provide  the  stairway  with  hand- 
railings  when  it  was  protected  by  walls  on  both  sides.^  So  where 
the  foot  of  a  weighing  machine,  used  for  weighing  baggage, 
projected  some  six  inches  above  the  floor  of  the  platform,  but  had 
been  so  used  for  a  long  time  without  occasioning  an  accident,  it 
was  held  that  the  company  could  not  be  held  liable  for  negli- 
gence at  the  suit  of  a  passenger  who  had  stumbled  over  it  and 
hurt  himself,  there  having  been  no  reasonable  ground  for  antici- 
pating such  an  accident  under  the  circumstances.^ 
peril  to  the  plaintiff,  but  only  consider-  subject,  Beard  v.  The  Railroad,  4S  Vt 
able  inconvenience.  It  has  been  argued  loi ;  Hulbert  v.  The  Railroad,  40  N. 
that  no  amount  of  inconvenience,  if  Y.  145 ;  Patten  v.  The  Railroad,  32  Wis. 
there  be  no  actual  peril,  will  justify  a  524,  36  Wis.  413;  Gavnor  w.  The  Rail- 
person  incurring  danger  in  an  attempt  road,  100  Mass.  208;  Forsyth  -v.  The 
to  get  rid  of  it.  I  confess  I  am  not  Railroad,  103  id.  510;  Smith  v.  The 
prepared  to  go  that  length.  I  think  if  Railway,  L.  R.  2  C.  P.  4;  Byrne  t'. 
the  inconvenience  is  so  great  that  it  is  Boadle,  2  H.  &  C.  722;  Scott  ti.  London 
reasonable  to  get  rid  of  it  by  an  act  not  Dock  Co.  3  id.  596 ;  Hammack  v.  White, 
obviously  dangerous,  and  executed  with-  11  Cora.  B.  (N.S.)  58S;  Welfaref.The 
out  carelessness,  the  person  causing  the  Railway,  L.  R.  4  Q.  B.  693 ;  Petty  v. 
inconvenience  by  his  negligence  would  The  Railway,  L.  R.  5  C.  P.  461;  Phil- 
be  liable  for  any  injury  that  might  re-  lips  v.  The  Railroad,  57  Barb.  644; 
suit  from  an  attempt  to  avoid  such  in-  Murch  v.  The  Railroad,  29  N.  H.  9; 
convenience.  I  think  here  the  jury  Warren  w.  The  Railroad,  8  Allen,  227 ; 
might  well  find  that  there  was  no  Chicago  etc.  R.  R.  v.  Dewey,  26  111. 
obvious  danger,  and  that  the  act  was  255 ;  Penn.  etc.  R.  R.  v.  Zebe,  33  Penn. 
not  carelessly  done;  but  I  think  the  St.  318.  And  for  the  further  duty  of 
inconvenience  was  not  so  great  as  to  railway  officials  to  assist  the  passenger 
make  it  reasonable  for  the  plaintiff  to  to  alight,  when  the  circumstances  are 
get  rid  of  it  in  this  way."  such  as  to  make  assistance  necessary  or 

1  Crafter  v.  The  Railway  Co.  L.  R.  i     proper,  see  The  M.  &  C.  R.  R.  v-  Whit- 
C.  P.  300.  field,  44  Miss.  466 ;  Robson  v.  The  Rail- 

'  Cornman  v.  The  Railway  Co.  4  H.     way,  L.  R.  10  Q.  B.  271. 
&  N.  781.    And  see  further  upon  this 
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§  522.    Powers  of  such  companies  to  adopt  regulations 

AS  TO   admissions  INTO  THEIR  STATIONS  AND  DEPOTS.      As  there 

would  be  an  inconsistency  in  requiring  such  companies  to  see  that 
their  depots  and  station  grounds  are  rendered  safe  and  reasonably 
comfortable  for  their  passengers,  without  at  the  same  time  al- 
lowing to  them  the  right  to  adopt  and  enforce  regulations  reason- 
able and  necessary  to  accomplish  this  end,  the  law  has  very 
justly  been  held  to  permit  them  to  impose  such  restrictions  upon 
third  persons,  as  to  admission  to  the  grounds  thus  appropriated, 
as  the  convenience  of  their  business  and  the  comfort  of  their 
passengers  may  be  thought  to  require.  Such  regulations,  how- 
ever, must  be  general  and  impartial,  and  no  superintendent  or 
other  officer  of  the  road  wiU  be  justified  in  arbitrarily  ordering 
a  person  to  leave  such  premises  merely  because  such  superin- 
tendent or  officer  has  become  offended  at  his  conduct  to  himself, 
or  for  a  supposed  violation  of  some  rule  of  the  company  of  which 
the  person  had  never  in  fact  been  guilty.*  And  as  such  compa- 
nies are  empowered  to  take  precautionary  measures  for  the  good 
order  and  correct  management  of  their  business,  the  presump- 
tion will  be  that  their  reasonable  rules  and  regulations  are  for 
the  public  advantage,  and  do  not  conduce  to  the  prejudice  of  par- 
ticular individuals.  Thus,  where  the  frequenting  of  hotel-keep- 
ers or  their  servants  at  such  depots,  in  order  to  solicit  patronage 
to  go  to  their  hotels,  is  an  annoyance  to  the  passengers  or  occa- 
sions an  interruption  or  hindrance  to  the  company's  business,  the 
superintendent  or  other  officer  in  charge  may  make  a  regulation 
to  prohibit  it.  And  so  he  may  prohibit  the  entrance  of  hacks, 
omnibuses  and  other  vehicles  into  such  grounds  by  a  general 
rule  for  that  purpose.  The  station  is  the  private  property  of 
the  company,  subject  to  the  right  of  the  public  to  enter  it  for  the 
purpose  of  travel  upon  the  road,  or  to  send  or  receive  their  goods 
by  it,  or  to  transact  other  legitimate  business  there;  but  the 
privilege  to  enter  for  any  other  purpose  is  subject  to  the  control 
of  the  company."  And  if  after  notice  of  such  prohibition,  such 
persons  enter  upon  the  forbidden  ground,  and  refuse  to  leave 

'Commonwealth  v.  Power,  7  Met.    46;  Barret  v.  The  Railway,  i  Com.  B. 
S96.  (N.   S.)  423;  Painter,  ex  parte,   2  id. 

'  Barker  v.  The  Railroad,  18  Cora.  B.     702. 
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when  ordered  to  do  so,  they  may  be  forcibly  ejected  by  the 
company.' 

§523.  But  the  law  will  not  permit  undue  or  unreasonable 
preferences  to  be  given,  in  the  right  to  be  admitted  upon  such 
grounds,  among  those  who  conduct  themselves  in  an  orderly 
nianner,  nor  will  exclusive  privileges  be  allowed  to  some  in  ply- 
ing their  business  there  which  are  denied  to  others.  Although 
such  grounds  may  be  private  as  to  ownership,  they  are  not  so  as 
to  the  purpose  to  which  they  are  appropriated,  and,  while  they 
are  used  mainly  with  a  view  to  the  convenience  of  those  who 
travel  or  transport  their  goods  by  the  road,  still  others,  against 
whom  no  special  objections  exist,  should  not  be  unreasonably  or 
unequally  excluded.  Such  discriminations  are  prohibited  by 
statute  in  England,*  and  would  no  doubt  be  held  iinlawful  in  this 
country  without  statutory  restrictions. 

§  524.  Duty  as  to  roads  when  provided  by  themselves. 
Carriers  who  provide  their  own  roads  are  bound  to  exercise  the 
same  degree  of  care  in  putting  and  keeping  them  in  a  safe  con- 
dition as  in  the  selection  of  and  attention  to  the  vehicles  which 
they  use  upon  them ;  and  especially  is  this  so  in  regard  to  rail- 
roads, the  least  defect  in  which  may  be  attended  by  the  most 
fatal  consequences  to  passengers.  As  it  is  sometimes  expressed, 
it  is  the  imperative  duty  of  such  carriers  to  pi'ovide  themselves 
not  only  with  road-worthy  vehicles,  but  with  vehicle-worthy 
roads ;  and  when  an  accident  occurs  by  which  the  passenger  has 
suffered  an  injury  upon  a  road,  for  the  condition  of  which  the 
carrier  is  responsible,  it  will  be  as  necessary  for  him,  in  order  to 
exculpate  himself,  to  show  that  his  road  was  in  complete  order, 
as  to  show  that  his  vehicle  was  without  defect,  or  that  if  defect- 
ive, it  was  so  without  his  knowledge,  and  in  such  a  manner  that 
the  fact  could  not  have  been  discovered  by  inspection.  The 
highest  degree  of  care  will  therefore  be  required  of  railway  com- 
panies in  the  construction  of  their  road-beds,  without  stability  in 
which  the  necessary  superstructure  must  necessarily  be  infirm.* 

'Commonwealth  v.  Power,  supra;  Gratt.  230;  McElroy  ■».  The  Railroad, 
Hall  f.  Power,  12  Met.  482;  Harris  v.  4  Cush.  400;  Oakland  R.  R.  v.  Field- 
Stevens,  31  Vt.  79.  ing,  48  Penn.  St.  320;    O'DonneU  v. 

2  Mariott  in  re,  1  Com.  B.  (N.  S.)  499.  The  Railroad,  59  id.  239. 

'Virginia  etc.  R.  R.  v.  Sanger,  15 
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But  the  same  qualification  as  to  the  diligence  to  be  required  of 
such  companies,  in  regard  to  the  character  of  their  vehicles,  ap- 
plies with  the  same  force  to  the  diligence  and  care  which  are 
required  to  be  exercised  in  regard  to  their  roads,  and  that  is,  that 
such  a  degree  of  care,  diligence  and  expense  will  not  be  required 
of  them  as  to  make  the  business  of  the  carriage  of  passengers 
wholly  impracticable,  or  so  responsible  and  expensive  as  to  drive 
from  it  all  prudent  men.' 

§  525.  But  when  a  railway  company  was  sued  for  an  injury 
incurred  by  the  plaintiff  as  a  passenger,  in  consequence  of  the 
washing  away  of  a  part  of  its  track  by  an  extraordinary  flood,  it 
being  shown  that  the  track  had  been  constructed  about  five 
years  before  the  accident,  and  during  that  time  had  withstood 
all  ordinary  floods,  and  that,  in  the  particular  instance,  the  acci- 
dent had  occurred  to  the  train  whilst  running  at  night,  and 
when  its  officers  were  wholly  in  ignorance  of  the  damage  to  the 
track,  the  cotKt  saw  in  the  case  no  evidence  of  negligence,  but 
argued,  from  th^s^ct  that  the  road  had  resisted  the  action  of 
ordinary  storms  for""^  long  a  time,  that  it  had  been  constructed 
with  ordinary  care.*  And  in  pother  case  it  was  held  that  a 
railway  company  was  required  to  construct  its  road  so  as  to  be 
sufficient  to  resist  all  such  violence  of  weather  as  might  be 
reasonably  expected,  even  though  rarely,  to  occur  in  the  climate 
or  locality  through  which  it  ran,  and  that  the  fact  that  it  had 
given  way  to  any  such  violence  would  be  prima  facie  evidence 
of  its  insufficiency;  but  that  where  the  company  had  employed 
skillful  engineers,  and  used  all  ordinary  precautions  in  its  con- 
struction, and  the  break  was  caused  by  an  unusual  storm,  it  was 
held  that  the  jury,  to  which  the  case  was  submitted  upon  the 
question  of  negligence,  were  justified  in  their  verdict  for  the 
company.' 

§  526.  So  any  carelessness  or  negligence  in  the  use  of  unsound 
rails,  illy  constructed  switches,  or  any  of  the  subsidiary  ap- 
pointments of  the  road,  will  make  such  carriers  liable  for  any 
injury  to  a  passenger  which  can  be  traced  to  such  an  imperfec- 

'  Pittsburg  etc.  R.  R.  v.  Thompson,    J.  Exch.  417,  S.  C,  :  F.  &  F.  165. 
56  III.  138;  ante,  §  502.  *  Great  Was.  Railway  v.  Braid,    1 

*  Withers  v.  The  Railway  Co.  27  L.    Moore,  P.  C.  (N.  S.)  loi. 
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tion  or  defect,  and  the  cases  are  numerous  in  which  their  liability 
has  been  made  to  depend  upon  their  inattention  to  the  unfitness 
of  such  portions  of  their  roads.  '  And  if  an  accident,  from  which 
an  injury  results  to  the  passenger,  be  attributable  to  a  defect  in 
any  of  these  things,  whether  a  part  of  the  road  itself  or  used  in 
connection  therewith  and  constituting  a  part  of  the  apparatus 
for  his  conveyance,  the  carrier  will  be  liable  if,  by  the  strictest 
diligence,  it  might  have  been  discovered  or  known  and  reme- 
died by  its  agents.* 

§  527.  In  such  cases,  however,  the  negligence  of  the  carrier 
is  the  gist  of  the  action;  and  where  the  misfortune  has  been 
caused  by  the  negligence  or  trespass  of  a  stranger,  for  whose 
acts  the  company  was  not  responsible,  and  no  negligence  in 
anticipating  the  act  or  in  preventing  its  consequences  can  be 
charged  to  the  carrier,  it  will  not  be  held  accountable.  Thus 
where  the  track  of  the  road  had  been  in  good  order  up  to  the 
time  of  the  mishap,  which  was  caused  by  the  displacement  of 
some  of  its  rails  by  some  evil  disposed  person  at  night,  and  im- 
mediately before  the  train's  arrival  at  the  spot,  with  a  reckless 
design  to  cause  damage  to  the  road,  and  under  such  circum- 
stances that  the  agents  of  the  road,  with  the  utmost  care,  could 
not  have  known  of  the  danger,  it  was  adjudged  that  the  company 
could  not  be  held  liable.* 

§528.  It  therefore  sometimes  becomes  important  to  ascertain 
whether  a  defect  previously  existed,  to  which  the  accident  is  to 
be  attributed,  and  which  the  company  had  the  opportunity  to  dis- 
cover and  to  remedy,  or  whether  the  accident  occurred  without 
any  previously  existing  defect,  such  as  it  would  have  been  neg- 
ligence in  the  company  not  to  discover.  If,  for  instance,  a  rail 
apparently  sound  should,  in  the  very  act  of  being  passed  over 
by  the  train,  break  and  occasion  an  injury  without  negligence  on 
the  part  of  the  company  in  not  having  previously  discovered  its 
weakness,  the  company  would  not  be  liable;  but  if  it  had  been 

'  McEhoy  w.  The  Railroad,  4  Cush.  R.R.w.Worthington,3iMd.275;Taylor 

400;  Reed  v.  The  Raih-oad,  56   Barb.  v.  Day,  16  Vt.  566;   Nashville  etc.  R. 

493;  Toledo  etc.  R.  R.  v.  Apperson,  49  R.  v.  Messino,   i  Sneed,  220;  Fletcher 

111.  480;   Chicago  etc.  R.  R.  v.  Taylor,  v.  The  Railroad,  i  Allen,  9;  Eaton  v. 

69  id.  461 ;   Curtis  v.  The  Railroad,  20  The  Railroad,  1 1  id.  500. 

Barb.  282,  18  N.  Y.  534;  Baltimore  etc.  « Deyo  v.  The  Railroad,  34  N.  Y.  9. 
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broken  before  the  accident  by  another  train,  and  time  had  been 
afforded  the  company  to  discover  the  fact,  it  would  be  obnoxious 
to  the  charge  of  negligence  and  would  be  liable  to  the  injured 
passenger.  Both  the  questions  arose  in  the  case  of  McPadden 
V.  The  Railroad,^  the  contention  of  the  plaintilT  being  that  the 
rail,  the  breaking  of  which  caused  the  accident,  had  really  been 
broken  by  another  train  which  had  run  over  it  a  few  minutes 
before  the  one  in  which  he  was  a  passenger.  But  it  was  held 
that  even  if  that  were  so,  sufficient  time  and  opportunity  had  not 
been  given  the  road  to  discover  and  repair  the  defect  before  the 
happening  of  the  accident  from  which  the  plaintiff  was  the  suf- 
ferer. 

§  529.    Responsibility  for  not  adopting  useful  improve- 
ments WHICH  MAY   promote  THE  SAFETY  OF  THE  PASSENGER. 

Carriers  of  passengers  may  also  become  chargeable  with  negli- 
gence by  a  failure  to  adopt  such  known  and  generally  used  in- 
ventions and  improvements,  in  the  manner  of  the  construction  of 
flieir  vehicles,  as  conduce  to  the  safety  of  passengers  by  their 
modes  of  conveyance ;  and  the  same  requirement  is  made  as  to 
the  construction  and  general  equipment  of  their  roads,  of  those 
carriers  who  build. and,  are  responsible  for  their  condition.^  But 
while  the  law  demands  for  the  safety  of  the  passenger  the  utmost 
care,  it  will  not  hold  the  carrier  accountable  for  the  use  of  every 
possible  means  to  prevent  injury  which  the  highest  scientific  skill 
might  have  brought  to  bear,  nor  for  the  employment  of  every 
device  which  ingenuity  might  have  suggested,  regardless  of  their 
expense  as  compared  with  the  character  and  amount  of  his  busi- 
ness, or  of  the  difiiculties  of  their  adoption  and  application,  or  of 
their  importance,  or  of  the  necessity  ■  for  them  in  the  particular 
business.  Nor  will  he  be  held  liable  for  failing  to  adopt  an  un- 
tried machine  or  mode  of  construction.'    In  a  case  in  which  the 

'44N.  Y.  478.  R-  R.  v.  Elliott,  I   Cold.  611;    Costello 

=  Smith  V.  The  Railroad,  19  N.  Y.  v.  The  Railroad,  65  Barb.  92;  Unger  i;. 

127,    6  Duer,  225;    Hegeman  v.  The  The  Railroad,  51  N.  Y.  497;  Taylor  v. 

Railroad,  16  Barb.  353, 13  N.Y.  9;  Cald-  The  Railway,  48  N.  H.  304;  Toledo 

well  V.  The  Steamboat  Co.  47  N.  Y.  etc.  R.  R.  -v.  Conroy,  68  111.  560;  Jack- 

282 ;  Baltimore  etc.  R.  R.  v.  The  State,  son  v.  The  Railway,  L.  R.  2  Com.  P. 

29  Md.  252;  Meier  v.  The  Railroad,  64  D.  125. 

Penn.  St.  225 ;  Nashville  etc.  R.  R.  v.  '  Steinweg  v.  The  Railway,  43  N.  Y, 

Messino,  i  Sneed,  220;   Nashville  etc.  123. 
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question  was  as  to  the  liability  of  a  railway  company,  by  reason 
of  continuing  to  use  a  particular  kind  of  switch  instead  of  one 
of  an  improved  pattern,  by  the  employment  of  which  it  ap- 
peared that  the  accident  would  have  been  avoided,  "  undoubt- 
edly," said  the  court,  "  this  rule  is  to  be  applied  with  a  reasonable 
regard  to  the  ability  of  the  company  and  the  nature  and  cost  of 
such  improvements;  but  within  its  appropriate  limits,  it  is  a  rule 
of  great  importance,  and  one  which  should  be  strictly  enforced. 
A  stronger  case  for  the  application  of  the  rule  than  is  here  pre- 
sented could  scarcely  arise.  The  improvement  related  to  a  part 
of  the  apparatus  of  the  road  which  is  a  source  of  numerous  acci- 
dents. Its  utility  was  undoubted  and  the  expense  trifling.  The 
defendants  had  themselves  recognized  its  value.  If  the  principle 
should  ever  be  applied,  therefore,  it  should  be  applied  here.  The 
defendants  were  clearly  in  default  for  permitting  the  short  switch 
to  remain  in  use  upon  the  road,  especially  at  a  place  where  there 
was  a  somewhat  unusual  complication  of  switches."  ^ 

§  530.  And  where  the  action  was  against  a  ferry  company, 
to  recover  damages  for  an  injury  to  a  passenger  upon  one  of 
its  boats,  through  its  alleged  negligence,  Colt,  J.,  in  delivering 
the  opinion  of  the  court,  illustrated  the  distinction  by  saying: 
"  The  modes  of  conveyances  in  use  by  passenger  carriers,  both 
by  land  and  water,  vary  as  the  exigencies  of  the  traffic  and  its 
remunerative  character  require  and  justify. ,  To  require  aU  car- 
riers to  adopt  alike  expensive  provisions  for  the  safety  of  passen- 
gers, without  reference  to  the  nature  of  their  employment  or  the 
amount  of  their  business,  would  be  impracticable  and  absurd. 
It  would  be  like  requiring  all  public  highways  in  the  common- 
wealth to  be  kept  in  a  like  state  of  repair,  without  reference  to 
the  nature  of  the  country  through  which  they  pass,  or  the  amount 
of  travel  they  accommodate.  The  different  kinds  of  ferries  in  use 
vary  from  the  rudest  form  of  boat,  drawn  from  shore  to  shore 
by  ropes,  propelled  by  oars  or  horse  power  or  the  current  of 
the  stream,  with  landing  places  on  the  banks,  to  those  expensive 
steamboats  which  ply  between  populous  districts,  provided  with 
every  convenience  of  access  from  docks  and  ferry  houses.  It 
cannot  be  necessary,  in  order  to  protect  themselves  from  liability, 

'  Smith  V.  The  Railroad,  supra. 
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that  all  these  different  ferrymen  should  adopt  those  appliances 
which  can  be  shown  to  be  the  safest,  and  which  others  in  the 
same  occupation  use." ' 

§  531.  Duty  as  to  examination  of  vehiclks  and  other 
APPARATUS.  It  is  laid  down  in  some  of  the  cases  that  the  car- 
rier is  required  to  examine  his  vehicles  and  other  apparatus  for 
the  conveyance  of  his  passengers  previous  to  the  commencement 
of  each  journey,  and  that  if  he  fail  to  do  so  and  an  injury  happen 
to  a  passenger,  caused  by  a  defect  in  any  of  them,  'which  might 
have  been  discovered  by  such  an  examination,  he  will  be  obnox- 
ious to  the  charge  of  negligence  and  responsible  for  the  injury.' 
Of  this  rule  he  was  held  to  a  punctilious  observance,  where 
it  was  proven  that  when  the  accident  happened,  the  coach  was 
on  its  second  journey  after  the  last  examination  which  had  been 
made  of  it ;  and  although  it  had  just  before  been  repaired  at  the 
coachmaker's,  the  carrier  was  held  liable.  "  For,"  as  said  by 
Best,  J.,  "  when  ten  or  fourteen  people  are  placed  on  the  out- 
side, as  is  the  case  with  many  of  these  stages,  a  master  is  guilty 
of  gross  negligence  if  no  inspection  of  the  coach  takes  place  im- 
mediately previous  to  each  journey." ' 

§  532.  This  rule,  however,  was  established  in  the  old  stage- 
coach days,  and  was,  of  course,  intended  for  the  guidance  of 
carriers  by  the  modes  of  conveyance  then  in  vogue.  It  does 
not,  it  is  apprehended,  apply  to  steamboats  and  railways,  which 
are  now  the  principal  carriers.  The  modes  of  testing  the  safety 
of  the  former  are  prescribed  by  general  statutory  laws,  which 
require  their  inspection  at  certain  stated  periods  and  in  certain 
prescribed  modes,  while  the  latter  would  hardly  fulfill  the  law 
by  examinations  only  previous  to  the  commencement  of  each 
journey,  but  are  required  to  be  continually  watchful  of  their 
vehicles,  including  all  the  means  used  by  them  in  the  transporta- 
tion, and  cautiously  to  observe  aU  the  accustomed  and  known 
tests  for  the  discovery  of  their  insufficiency  as  often  as  the  cir- 
cumstances may  require.  In  this  matter,  no  invariable  rule  can 
be  laid  down  by  which  they  are  to  be  governed;  for  what  would 

'Le  Barron  v.  The  Ferrj  Co.  11  Met.  i ;  Hanley  t>.  The  Railroad,  i  Edm. 

Allen,  312.  Sel.  Cas.  359;  Story  on  Bail.  §  592. 

'  Sharp  V.  Grey,  9  Bing.  457 ;  Ware  v.  »  Bremner  v.  Williams,  i  C.  &  P.  414. 
Gay,  u  Pick.  106;   Ingalls  v.  Bills,  9 
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be  prudence  and  caution  upon  one  journey,  and  in  one  state  of 
weather,  might  not  be  so  considered  upon  another  journey,  or 
ever  a  different  road,  or  at  another  season. 

§533.  Responsibility  for  the  character' of  serv- 
ants EMPLOYED,  It  is  equally  important  and  imperative  that 
the  employees  or  servants  of  the  carrier  shall  be  competent,  at- 
tentive and  sufficiently  skilled  for  the  performance  of  the  duties 
to  which  they  may  be  assigned.  As  to  the  responsibility  of  coach 
proprietors  in  this  respect,  it  was  said  by  Best,  J.,  that  "the 
coachman  must  have  competent  skill  and  must  use  that  skill 
with  diligence;  he  must  be  well  acquainted  with  the  road  he  un- 
dertakes to  drive;  he  must  be  provided  with  steady  horses,  a 
coach  and  harness  of  sufficient  strength,  and  properly  made;  and 
also  with  lights  by  night.  If  there  be  the  least  failure  in  any  one 
of  these  things,  the  duty  of  the  coach  proprietors  is  not  fulfilled, 
and  they  are  answerable  for  any  injury  or  damage  that  hap- 
pens,"* And  this  definition  of  the  diligence  required  of  such 
carriers  has  been  substantially  repeated  in  a  number  of  Ameri- 
ican  cases.''  And  when  the  route  or  journey  upon  which  he  is 
employed  is  one  more  than  ordinarily  exposed  to  the  danger  of 
attacks  by  robbers  and  outlaws,  the  driver,  besides  being  com- 
petent in  other  respects,  ipust  be  cool,  self-possessed,  prudent, 
and  of  good  judgment  and  forethought.^ 

§  534.  For  any  carelessness,  imprudence  or  incompetency  of 
the  driver,  the  proprietor  will  of  course  be  liable  to  the  same  extent 
as  for  his  own.  It  has  accordingly  been  held  that  if,  of  two  ways, 
the  driver,  with  knowledge  of  the  fact,  select  the  one  which  is 
the  more  hazardous;^  or  if  the  accident  be  caused  by  racing  or 
improper  speed  ;^  or  if  he  fail  to  caution  the  passengers  when 
passing  over  a  part  of  the  road  more  than  ordinarily  dangerous;^ 
or  if  through  his  negligence  the  passenger  is  put  in  a  position  of 
danger,  in  the  attempt  to  escape  from  which  he  is  injured,'  even 

'  Crofts  V.  Waterhouse,  3  Bing.  319.  «  Mavor  v.  Humphries,  i  C.  &  P.  251. 

«  McKinney  v.  Neil,  i  McLean,  540;  •  Maury  v.  Talmadge,  2  McLean,  157; 

Tuller  V.  Talbot,  23  111.  357;  Parish  v.  Laingt;.  Colder,  8  Penn.  St.  479;  Dud- 

Reigle,  11  Gratt.  697;   Frink  v.  Coe,  4  ley  v.  Smith,  i  Camp.  167. 

G.  Greene,  Iowa  555;  Stokes  u.Salton-  'Stokes  v.  Saltonstall,  13  Pet.  181; 

stall,  13  Pet.  181.  Ingalls  v.   Bills,  9  Met.  i;    Jones  v. 

8HolIaday  v.  Kennard,  12  Wall.  254.  Boyce,  i   Stark.  493;   Caswell  v.  The 

*  Mayhew  v.  Boyce,  t  Starkie,  423.  Railroad,  98  Mass.  194. 
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though  if  he  had  remained  quiet  and  made  no  effort  to  extri- 
cate himself  from  the  supposed  danger,  he  would  have  received 
no  injury;*  or  if  the  accident  be  attributable  to  the  intoxication 
of  the  driver.' 

§  535.  As  to  companies  and  corporations,  by  which  by  far 
the  greater  part  of  the  business  of  the  carriage  of  passengers  is 
now  done,  and  which  necessarily  act  through  agents,  the  law 
will  recognize  no  distinction  when  the  question  is  one  of  negli- 
gence between  such  agents  and  their  principals,  except  so  far  as 
the  remedy  is  concerned;  and  in  questions  of  liability  for  injuries 
occasioned  by  negligence  or  incompetency  between  such  carri- 
ers and  their  passengers,  the  officers  and  agents  of  the  former 
will  be  identified  with  their  principals,  and  the  question  of  negli- 
gence, unfitness  or  incompetency  to  which  the  injury  is  referred, 
will  be  treated  as  one  between  the  injured  passenger  and  the 
officer  or  agent  himself,^  and  such  companies  will  be  regarded  as 
constructively  present  in  all  acts  performed  by  their  agents  and 
servants  within  the  range  of  their  ordinary  employments.*  And 
when  such  carriers  employ  for  the  carriage  of  their  passengers 
steam  power,  and  undertake  to  convey  them  by  railroads  and 
steam  vessels,  in  which  mode  of  carriage  the  least  omission  of 
duty  or  want  of  necessary  skill  or  promptness  may  be  attended 
with  the  most  disastrous  results,  they  will  be  required  to  exercise 
even  more  circumspection,  if  possible,  than  carriers  by  other 
modes  of  conveyance,  in  the  selection  of  their  employees.  As 
said  by  Grier,  J.,  in  the  case  of  the  Philadelphia  and  Reading 
Railroad  v.  Derby,'  "  a  large  proportion  of  the  accidents  on  rail- 
roads are  caused  by  the  negligence  of  the  servants  or  agents  of 
the  company.  Nothing  but  the  most  stringent  enforcement  of 
discipline,  and  the  most  exact  and  perfect  obedience  to  every  rule 
and  order  emanating  from  a  superior,  can  insure  safety  to  life 
and  property.  The  intrusting  such  a  powerful  and  dangerous 
engine  as  a  locomotive,  to  one  who  will  not  submit  to  control, 

'Eidridge  ?;.  The  Railroad,  i  Sand.  Duvall,   114;    Pittsburg  etc.  R.  R.  v. 

89;  Railroad  v.  Aspell,  23   Penn.  St.  Ruby,  38  Ind.  294. 

147;  Buel  V.  The  Railroad,  31  N.  Y.  ■'Bass  v.  The  Railway,  36  Wis.  450; 

314.  Washburn  v.  The  Railroad,  3  Head,  6381 

^Frink  v.  Coe,  4  Greene  (Iowa),  555.  ^  14  How.  468. 

'  Louisville  etc.  R.  R.  v.  Collins,  2 
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and  render  implicit  obedience  to  orders,  is  itself  an  act  of  negli- 
gence, the  "  causa  causans  "  of  the  mischief;  while  the  proximate 
cause,  or  the  "  ipsa  neglig£ntia  "  which  produces  it,  may  truly  be 
said,  in  most  cases,  to  be  the  disobedience  of  orders  by  the  servant 
so  intrusted.  If  such  disobedience  could  be  set  up  by  a  railroad 
company  as  a  defense  when  charged  with  negligence,  the  rem- 
edy of  the  injured  party  would  in  most  cases  be  illusive,  disci- 
pline would  be  relaxed,  and  the  danger  to  the  life  and  limb  of 
the  traveler  greatly  enhanced.  Any  relaxation  of  the  stringent 
policy  and  principles  of  the  law  affecting  such  cases  would  be 
highly  detrimental  to  the  public  safety."  ^ 

§  536.  And  if,  with  knowledge  of  his  incompetency,  unfitness 
or  intemperate  habits,  such  carriers  employ  a  servant,  or  retain 
him  in  the  management  of  any  portion  of  their  business  upon 
which  the  safety  of  their  passengers  may  depend,  it  will  be  gross 
misconduct  on  the  part  of  the  carrier,  and  if  an  accident  occur 
therefrom,  from  which  the  passenger  sustains  an  injury,  he  will 
not  be  confined,  in  his  recovery  against  the  carrier,  to  merely 
compensatory  damages.^  And  it  has  been  said  that  if  such  car- 
riers employ  a  servant  or  agent  of  intemperate  habits,  and  an 
accident  occur  which  might  have  been  avoided  or  prevented  by 
any  exertion  of  skill  or  diligence  on  his  part,  the  law  will  pre- 
sume that  it  was  occasioned  by  his  intemperance,  and  the  burden 
will  be  thrown  upon  the  company  of  showing  that  at  the  time  of 
its  occurrence  he  was  sober.^  And  evidence  of  the  intemperate 
habits  of  an  employee,  with  knowledge  on  the  part  of  a  railroad 
company,  may  be  shown,  with  a  view  to  the  enhancement  of 
damages;  for  if  a  railroad  company  knowingly  and  wantonly 
employs  a  drunken  engineer  or  switchman,  or  retains  one  after 
knowledge  of  his  habits  is  brought  home  to  it,  or  to  a  superin- 
tendent authorized  to  discharge  him,  and  injury  occurs  by  reason 
of  such  habits,  the  company  will  be  amenable  to  the  severest 
rule  of  damages.^ 

§  537-    Their  duty  to  accept  as  passengers  those  who 

'  And  see  Carpue  v.  The  Railwfiy,  5  »  Pfinn.  R.  R.  ?;.  Books,  S7  Penn.  St. 

Ad.&El.  (N.S.)747-  339. 

^  Cleghoi-n  V.  The  Railroad,  56  N.  Y.  4  Cleghorn   v.  The   Raiboad,  56  N. 

44;    Frink  v.  Coe,  4  Greene,   supra;  y.  44. 
Caldwell  v.  S.  B.  Co.  47  N.  Y.  282. 
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OFFER  THEMSELVES  FOR  CARRIAGE.  It  has  nevcr  been  directly 
decided  by  the  courts  in  England  whether,  at  common  law,  those 
who  hold  themselves  out  as  carriers  of*  passengers  are  obliged  to 
receive  and  carry  all  persons  who  offer  themselves,  as  common 
carriers  are  to  accept  and  carry  all  the  goods  oflered  to  them  for 
that  purpose.  The  case  of  Bretherton  v.  Wood,^  which  is  gen- 
erally cited  to  sustain  the  position  that  they  are  so  bound,  is  only 
inferentially  a  decision  of  the  question.  It  was  an  action  against 
ten  proprietoro  of  a  coach  for  injuries  to  the  plaintiff  as  a  passen- 
ger througli  negligence,  and  verdict  and  judgment  having  been 
given  against  eight  and  for  two  of  the  ten,  error  was  brought  on 
the  ground  that  the  action  was  upon  a  contract,  and  that  there- 
fore the  judgment  could  only  be  rendered  against  or  for  the 
whole  number  sued.  But  it  was  held  in  the  exchequer  chamber 
that  the  action  was  upon  the  case  and  not  founded  upon  contract, 
and  being  "  against  a  common  carrier  upon  whom  a  duty  is  im- 
posed by  the  custom  of  the  realm,  or  in  other  words,  by  the  com- 
mon law,  to  carry  and  convey  their  goods  or  passengers  safely 
and  securely,  so  that  by  their  negligence  or  default  no  injury  or 
damage  happen,"  it  was  held  that  the  objection  was  not  well 
taken.  This  case,  however,  as  is  evident,  merely  decides  that 
the  right  of  the  passenger  to  be  carried  safely,  after  he  has  been 
received  as  such  by  the  carrier,  does  not  depend  on  his  having 
made  a  contract  for  his  carriage,  but  that  the  fact  of  being  a  pas- 
senger casts  a  duty  upon  the  carrier  by  implication  of  law,  and 
independently  of  contract,  to  carry  him  safely,  and  enables  the 
plaintiff  to  sue  either  in  assumpsit  for  breach  of  the  contract,  or 
in  tort  for  the  breach  of  duty;  which,  as  a  rule  of  law,  is  con- 
firmed by  many  cases,  both  in  this  country  and  in  England.^ 
The  subject  of  the  general  obligation  to  receive  and  carry  was 
subsequently,  in  another  case,  discussed  at  length  by  counsel  be- 
fore the  court  of  common  pleas,  but  the  case  went  off  on  a  ques- 
tion of  pleading  which  made  it  unnecessary  to  decide  the  ques- 

'3B.  &B.  54.  4Cush.  400;    New  Orleans  etc.  R.  R. 

'AustinT).  The  Railway,  L.R.  2  Q.B.  w.  Hurst,  36  Miss.  660;   Union  Pacific 

442;  Marshall  v.  The  Railway,  11  Com.  R.  R.  v.  Nichols,  8  Kan.  505;  Nolton 

B.  655;    Eaton  v.  The  Railroad,   11  v.  The  Railroad  Corporation,   ij  N. 

Allen,  soo;   McElroy  v.  The  Railroad,  Y.  444. 
28 
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tion.'  In  the  case  of  railways  and  canals,  however,  it  is,  in 
England,  regulated  by  statute,  and  they  are  bound  to  carry  all 
persons  who  may  offer  themselves.* 

§  538.  But  in  this  country  it  has  been  settled  by  a  number  of 
cases  that  those  who  hold  themselves  out  generally  as  carriers 
of  passengers,  or  engage  publicly  in  that  business,^  are  no  less 


>  Bennet  v.  The  Peninsular  S.  B.  Co. 
6  Com.  B.  775. 

2  Denton  v.  The  Railway  Co.  5  El.  & 
B.  860. 

'The  term  " common  carrier"  is  used 
to  designate  only  those  who  undertake, 
as  a  public  business,  to  carry  goods. 
Carriers  of  passengers,  however  public 
their  business,  are  not,  in  the  technical 
sense  of  the  words,  common  carriers, 
though  they  are  so  as  to  the  baggage 
of  passengers. 

But  still  there  may  be  common  or 
public  carriers  of  passengers  as  well  as 
private  carriers  of  persons  for  hire.  Be- 
tween these  a  well  recognized  distinc- 
tion exists,  somewhat  similar  to  that 
between  the  common  and  the  private 
carrier  of  goods  for  hire.  In  Shoemaker 
z:  Kingsbury,  12  Wall.  369,  the  defend- 
ants were  contractors  for  building  a  di- 
vision of  a  railroad,  and  were  running  a 
construction  train  to  transport  material 
for  the  road.  This  train  was  not  adapted 
for  passengers,  and,  according  to  the 
testimony,  the  defendants  did  not  desire 
to  carry  passengers,  although  when  per- 
sons got  on  to  ride,  the  defendants  did 
not  put  them  off;  and  sometimes, 
though  not  always,  fare  was  charged 
for  the  carriage.  The  plaintiff  requested 
to  be  carried  upon  the  train,  and  the  de- 
fendants undertook  to  carry  him  as  he 
requested,  for  which  he  paid  them  fare. 
While  the  plaintiff  was  thus  being  car- 
ried, an  accident  happened  to  the  train, 
by  its  running  upon  an  ox  which  had 
strayed  upon  the  track,  and  the  plaintiff 
was  injured.  "  In  the  rendition  of  these 
services  for  the  plaintiff,"  says  Field,  J., 


"  the  defendants  were  simply  private 
carriers  for  hire.  As  such  carriers, 
having  only  a  construction  train,  they 
were  not  under  the  same  obligations 
and  responsibilities  which  attach  to 
common  carriers  of  passengers  by  rail- 
way. The  latter  undertake,  for  hire,  to 
carry  all  persons  indifferently  who  ap- 
ply for  passage ;  and  the  law,  for  the 
protection  of  travelers,  subjects  such 
carriers  to  a  very  strict  responsibility. 
It  imposes  upon  them  the  duty  of  pro- 
viding for  the  safe  conveyance  of  pas- 
sengers, so  fer  as  that  is  practicable  by 
the  exercise  of  human  care  and  fore- 
sight *  *  *  *  It  is 
evident  that  the  defendants  in  this 
case  were  not  subject  to  any  such 
stringent  obligations  and  responsibili- 
ties as  are  here  mentioned.  They  did 
not  hold  themselves  out  as  capable  of 
carrying  passengers  safely ;  they  had  no 
arrangements  for  passenger  service, 
and  they  were  not  required  to  make 
provisions  for  the  protection  of  the  road, 
such  as  are  usually  adopted  and  exacted 
of  railroad  companies.  They  did  not 
own  the  road,  and  had  no  interest  in  it 
beyond  its  construction.  It  was  no  part 
of  their  duty  to  fence  it  in,  or  to  cut 
away  the  bushes  and  weeds  growing  on 
its  sides.  *  *  *  The  plaintiff  knew 
its  condition,  and  the  relation  of  the  de- 
fendants to  it,  when  he  applied  for  pas- 
sage. *  *  *  He  therefore  took 
upon  himself  the  risks  incident  to  the 
mode  of  conveyance  used  by  the  defend- 
ants when  he  entered  their  cars.  All 
that  he  could  exact  from  them,  under 
these  circumstances,  was  the  exercise 
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bound  to  receive  and  carry  all  such  as  may  "ofFer  themselves  to 
be  carried,  to  whom  there  may  be  no  legal  objection,  than  are 

This  is  certainly  true  when  the  ques- 
tion is,  whether  such  occasional  accom- 
modations have  imposed  upon  the 
company  the  obligation  to  receive  and 
carry  passengers  upon  its  freight  trains. 
It  may  undoubtedly  say  to  those  who 
apply  to  be  thus  carried,  that  other 
trains  are  provided  for  passengers,  and 
consent  or  refuse  at  its  pleasure  to  re- 
ceive them  upon  its  trains  used  for  a 
wholly  different  purpose,  without  sub- 
jecting itself,  in  case  of  refusal,  to  any 
liability.  But  if  the  conductor  in  charge 
of  a  freight  train  permit  a  person  to  re- 
main in  the  "  saloon  car,"  to  be  carried 
as  a  passenger,  and  receive  his  fare,  it 
has  been  held  that  the  cotnpany  be- 
comes responsible  to  him  for  all  the 
diligence  required  of  a  carrier  of  pas- 
sengers, although  the  act  may  be  in 
violation  of  a  regulation  of  the  com- 
pany, and  though  it  may  run  other 
trains  expressly  for  passengers.  Dunn 
V.  The  Railway,  58  Me.  187. 

This  case  is,  however,  said,  in  Eaton 
V.  The  Railroad  Company,  57  N.  Y. 
382,  to  be  unsatisfactory,  because  it  as- 
sumes that  the  conductor  of  a  freight 
train  is  a  general  agent  of  the  company, 
with  power  to  make  contracts  for  the 
carriage  of  passengers  upon  his  train 
binding  upon  his  company.  It  is  said 
that  there  is  no  analogy  between  the 
conductor  of  a  passenger  train  and  the 
conductor  of  a  freight  train,  except  in 
the  name,  and  that  the  duties  of  the  lat- 
ter are  confined  strictly  to  the  manage- 
ment of  his  train  as  a  carrier  of  freight; 
and  that  the  plaintiff  claiming  to  have 
been  a  passenger  must  have  known 
that  the  train  was  not  intended  for  pas- 
sengers, and  therefore  could  not  rely 
upon  the  fact  that  he  had  been  permit- 
ted or  invited  to  ride  upon  it  by  such 
an  agent.  The  question  was  said  to  be, 
whether  the  plaintiff  was  a  passenger ; 


of  such  care  and  skill  in  the  manage- 
ment and  running  of  the  train  as  pru- 
dent and  cautious  men,  experienced  in 
that  business,  are  accustomed  to  use 
under  similar  circumstances."  In  the 
Nashville  and  Chattanooga  Railroad  v. 
Messino,  i  Sneed,  220,  the  facts  were 
the  same,  except  that  "  freight  and  pas- 
sengers, were  received  and  carried  for 
pay,  regularly  and  without  refusal;" 
but  there  had  been  no  solicitation  of 
passengers,  or  public  notice  that  they 
would  be  carried.  The  case  having 
been  submitted  to  a  jury,  with  the  in- 
struction that  a  common  carrier  of  pas- 
sengers is  one  who  undertakes,  for  hire, 
to  carry  all  persons  indifferently  who 
may  apply  for  passage,  and  that  to  con- 
stitute one  such  a  common  carrier  it  was 
necessary  that  he  should  hold  himself 
out  to  the  community  as  such,  but  that 
"  a  party  having  the  conveniences  for 
carrying  persons  may,  in  some,  or  per- 
haps in  many  cases,  carry  passengers 
for  hire,  when  done  at  the  instance  of 
the  passengers  and  for  their  accommo- 
dation, without  incurring  the  responsi- 
bilities of  common  carriers,"  this  state- 
ment of  the  law  was  approved,  and  the 
distinction  between  private  and  com- 
mon carriers  of  persons,  as  to  the  de- 
gree of  responsibility  incurred,  was  said 
to  be  that  the  former  "  would  be  held 
accountable  under  rules  much  less 
stringent."  Nor  will  a  railroad  become 
a  common  carrier  of  passengers  by  its 
freight  trains,  by  reason  of  occasionally 
carrying  passengers  upon  them,  as  a 
matter  of  accommodation,  although  fare 
be  charged  for  their  carriage,  any  more 
than  it  will  become  a  common  carrier 
6f  goods  by  its  passenger  trains,  from 
occasionally  carrying  them  for  accom- 
modation. Murch  V.  The  Railroad,  29 
N.  H.  9;  Elkins  v.  The  Railroad,  23  id. 
275- 
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common  carriers  to  accept  and  carry  goods  which  may  be  ten- 
dered to  them  for  that  purpose,  or  inn-keepers  to  receive  and 
entertain  travelers.* 

§  539.  What  persons  the  carrier  may  refuse  to  accept. 
In  the  case  of  Jencks  v.  Coleman,^  which  was  an  action  against  the 
captain  of  a  steamboat  for  a  refusal  to  carry  the  plaintifT,  it  was 
said  by  Judge  Story:  "  There  is  no  doubt  that  this  steamboat  is  a 
common  carrier  of  passengers  for  hire,  and  therefore  the  defend- 
ant, as  commander,  was  bound  to  take  the  plaintiff  as  a  passen- 
ger on  board,  if  he  had  suitable  accommodations  and  there  was 
no  reasonable  objection  to  the  character  or  conduct  of  the  plaint- 
iff. The  question  then  really  resolves  itself  into  the  mere  con- 
sideration whether  there  was,  in  the  present  case,  upon  the  facts, 
a  reasonable  ground  for  the  refusal.  The  right  of  passengers  to 
a  passage  on  board  of  a  steamboat  is  not  an  unlimited  right. 
But  it  is  subject  to  such  reasonable  regulations  as  the  proprie- 
tors may  prescribe,  for  the  due  accommodation  of  passengers 
and  for  the  due  arrangement  of  their  business.  The  proprietors 
have  not  only  this  right,  but  the  farther  right  to  consult  and  pro- 
vide for  their  own  interests  in  the  management  of  such  boats  as 
a  common  incident  to  their  right  of  property.  They  are  not 
bound  to  admit  passengers  on  board  who  refuse  to  obey  the 

the  answer  to  which  depended  upon  the  and  responsibilities,  would  not  arise, 
law  of  agency,  and  to  which  the  decision  Proof  of  such  facts  would  raise  the  pre- 
of  Lygo  V.  Newbold,  9  Exch.  302,  was  sumption  that  the  party  was  not  carried 
strictly  applicable,  notwithstanding  the  as  a  passenger,  and  if  the  attempt  is 
opinion  in  Dunn  v.  The  Railway  had  made  to  overcome  it  by  showing  a  con- 
assumed  that  it  was  not  applicable,  be-  tract,  it  must  appear  that  tlie  person 
cause  not  the  case  of  a  common  carrier,  with  whom  it  was  made  was  either  the 
The  real  inquiry  in  such  cases,  as  in  carrier  himself  or  some  one  who  had 
the  carriage  of  goods,  is,  whether  it  was  authority  to  act  for  him  In  the  matter, 
the  business  or  custom  of  the  party  '  Bennett  v.  Button,  10  N.  H.  481 ; 
sought  to  be  charged  with  liability,  to  Jencks  r».  Coleman,  2  Sum.  221;  Salton- 
receive  and  carry  passengers  for  hire,  stall  t;.  Stockton,  Taney's  Dec.  11  ;Pear- 
Otherwise,  in  the  absence  of  any  con-  son  v.  Duane,  4  Wall.  605 ;  Hannibal 
tract,  and  especially  if  it  should  appear  R.  R.  v.  Swift,  t2  id.  262;  Indianapolis 
that  he  had  never  undertaken  the  busi-  etc.  R.  R.  v.  Rinard,  46  Ind.  293;  Tar- 
ness  generally  and  was  induced  to  carry  bell  v.  The  Railroad,  34  Cal.  616;  Mer- 
the  injured  person  upon  the  particular  shon  v.  Hobensack,  22  N.  J.  Law  372; 
occasion  at  his  solicitation,  even  though  Galena  etc.  R.  R.  v.  Yarwood,  15  111. 
for  hire,  the  strictly  legal  relation  of  46S. 
carrier  and  passenger,  with  all  its  rights  » Supra. 


Ch.  X.]  CARRIERS  OF  PASSENGERS.  437 

reasonable  regulations  of  the  boat ;  or  who  are  guilty  of  gross 
and  vulgar  habits  of  conduct;  or  who  make  disturbances  or. 
board;  or  whose  characters  are  doubtful,  or  dissolute,  or  suspi- 
cious; and  a  fortiori,  whose  characters  are  unequivocally  bad. 
Nor  are  they  bound  to  admit  passengers  on  board,  whose  object 
is  to  interfere  with  the  interests  or  patronage  of  the  proprietors, 
so  as  to  make  the  business  less  lucrative,  to  them." 

§  540.  As,  therefore,  the  common  carrier  holds  himself  out  as 
the  carrier  of  only  such  goods  as  are  in  a  fit  condition  to  be  car- 
ried, and  may,  as  has  been  seen,  notwithstanding  his  public  pro- 
fession, refuse  to  accept  such  as  are  unfit  to  be  carried  on  account 
of  their  kind,  the  unsuitable  manner  in  which  they  are  prepared 
for  transportation,  or  the  insecurity  or  damage  which  they  may 
occasion  to  the  goods  of  other  shippers  or  to  the  carrier  himself, 
so  the  carrier  of  passengers,  however  publicly  he  may  hold  him- 
self out  or  be  engaged  as  such  carrier,  may  refuse  to  accept  per- 
sons oflering  themselves  as  passengers  who  are  unfit  to  be  car- 
ried, either  because  such  persons,  from  bad  character,  from  being 
afflicted  by  contagious  disease,  from  apprehended  evil  designs, 
either  upon  the  carrier  himself  or  his  passengers,  or  from  drunk- 
enness or  insanity,  would  be  unfit  associates  for  them  or  unsafe 
for  the  carrier;  or  if  any  person  refuses  to  pay  his  fare,  or  to 
-submit  to  the  reasonable  regulations  of  the  carrier,  or  if  his  pur- 
pose in  seeking  a  passage  is  to  interfere  with  or  injure  the  busi- 
ness of  the  proprietors  of  the  conveyance,  or  to  make  an  assault 
upon  another  passenger,  or  if  there  be  no  room  for  him,  or  even 
if  the  carrying  of  the  person  offering  himself  as  a  passenger 
would  probably  excite  popular  violence,  and  expose  him  to  great 
personal  danger  at  the  destination  to  which  he  desired  to  be  car- 
ried, the  carrier  may  refuse  to  carry  such  person. 

§  541.  The  last  proposition  was  asserted  by  the  court  in  the 
case  of  Pearson  v,  Duane.'  The  plaintiff  had  been  expelled  from 
the  city  of  San  Francisco  by  what  was  known  as  a  vigilance 
committee,  with  orders  not  to  return,  and  sought  a  passage  back 
to  that  place  by  the  vessel  of  which  the  defendant  was  the  com- 
mander. Having  learned  the  circumstances  of  his  expulsion, 
the  defendant  refused,  after  the  passage  had  been  commenced, 
to  carry  him  on,  and  transferred  him  to  another  vessel  and  sent 

>  Supra. 
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him  back  to  the  place  at  which  he  had  taken  his  passage  on  the 
defendant's  vessel.  The  court,  while  admitting  the  obligation 
of  passenger  carriers,  as  a  general  rule,  to  receive  and  carry  all 
who  ofTered,  stated  that  there  were,  nevertheless,  exceptions  to 
this  rule,  instancing  the  drunkenness,  bad  character  or  insanity 
of  the  person  as  affording  sufficient  reasons  for  such  refusal;  and 
expressed  the  opinion  that,  under  the  circumstances  of  the  case, 
the  defendant  could  well  have  refused  a  passage  to  the  libellant 
if,  in  his  opinion,  his  return  to  San  Francisco  would  have  tended 
to  promote  further  difficulty  there  and  would  have  endangered 
the  life  of  the  passenger.  And  so  the  intoxication  of  one  who 
offers  himself  to  be  carried  may  justify  the  carrier  in  refusing  to 
receive  him  upon  his  conveyance ;  but  if  he  has  been  accepted 
as  a  passenger,  he  is  entitled  to  be  carried  with  the  same  care  as 
other  passengers,  and  cannot  be  ejected  so  long  as  he  demeans 
himself  peacefully  and  properly.^ 

§  542.  Passengers  may  be  separated  according  to  sex, 
CHARACTER,  ETC.  But  though  no  One  who  may  offer  himself  to 
be  carried  can  be  refused  by  the  carrier  if  he  be  a  fit  person  and 
in  a  fit  condition  to  be  carried,  yet  if  the  conveyance  employed  by 
him  is  adapted  to  the  carriage  of  passengers  separated  into  dif- 
ferent classes,  according  to  the  fare  which  may  be  charged,  the 
character  of  the  accommodations  afforded,  or  of  the  persons  to  be 
carried,  the  carrier  may  so  divide  them;  and  any  regulation  he 
may  make  confining  those  of  one  class  to  the  part  of  the  convey- 
ance provided  for  it,  and  interdicting  intrusions  by  them  into  that 
provided  for  another,  will  not  be  regarded  as  unreasonable  if 
made  in  good  faith  for  the  better  accommodation  and  convenience 
of  the  passengers.  By  such  regulations  the  carrier  is  enabled  to 
graduate  his  prices  for  the  carriage,  so  that  those  who  can  afford 
or  prefer  to  pay  for  the  more  expensive  accommodations  avoid 
the  annoyances  and  discomforts  which  would  necessarily.be  oc- 
casioned by  a  promiscuous  intermingling  of  all  sorts  of  passen- 
gers in  the  same  conveyance,  whilst  those  who  cannot  or  do  not 
choose  to  pay  the  higher  fare  are  afforded  an  opportunity  to 
procure  transportation  which  would  otherwise  be,  perhaps,  be- 
yond their  means,  or  at  an  expense  which  they  would  be  unwill- 
ing to  incur.  No  legal  right  is  thereby  denied  and  no  one  can, 
'  Mliliman  v.  The  Railroad,  66  N.  Y.  642 ;  Putnam  v.  The  Railroad,  55  id.  108. 


Ch.  X.] 


CARRIERS  OF  PASSENGERS. 


439 


therefore,  complain.  Provision  is  accordingly  made  for  such  a 
separation,  almost  universally,  by  steamboats  and  railway  car- 
riers, and  the  necessary  regulations  to  enforce  it  are  adopted,  and 
such  regulations  have  been  held  to  be  not  only  lawful  but  highly 
commendable,  as  being  conducive  both  to  the  public  convenience 
and  to  the  interest  of  the  carrier.^     And  when  designed  for  the 


'Day  V.  Owen,  5  Mich.  520;  West 
Chester  R.  R.  v.  Miles,  55  Penn.  St.  209. 
In  several  of  these  cases  the  question 
was,  whether  negroes  were  entitled,  as 
passengers    upon    railroad   trains   and 
steamboats,  to   certain   privileges  and 
accommodations  afforded  to  other  pas- 
sengers.   In  Day  v.  Owen,  5  Mich.  520, 
it  was  held,  that  a  carrier  by  steamboat 
might  lawfully  make  and  enforce  a 
regulation  excluding  such  passengers 
from  the  cabin  appropriated  to  white 
passengers;  and  in  the  case  of  the  West 
Chester  etc.  R.  R.  v.  Miles,  55  Penn. 
St.  209,  it  was  held,  that  a  regulation 
of  a  similar  character,  excluding  them 
from  certain  carriages  of  a  train  was 
not   illegal,  and    could    be    enforced. 
These  decisions  were  based  upon  the 
argument,  that  it  was  the  duty  of  the 
carrier  to  provide,  as  far  as  he  reason- 
ably eould  do  so,  for  the  comfort  of  his 
passengers,  which  would  be  seriously 
lessened  if  the  negro  and    the  white 
passenger,  between  whom  there  existed 
socially  a  repugnancy,  were  forced  into 
social  contact.    It  was  said  by  Agnew, 
J.,  in  the  latter  case,  that  there  was  a 
natural  incongruity  between   the   two 
races,  and  that  the  carrier  in  making 
a  separation  of  them  was  but  conform- 
ing to  a  condition  of  things  which  had 
existed  and  been  sanctioned  both  by 
law  and  custom  from  the  foundation 
of  the  government.     It  was  also  con- 
ceded by  the  court  in  the  case  of  the 
Chicago  etc.  R.  R.  v.  Williams,  55  111. 
185.    But  in  Coger  v.  The  Packet  Co. 
37  Iowa,  145,  it  was  held,  that  the  steam- 
boat company  had  no  power  to  make 
and  enforce  a  regulation  to  exclude  ne- 


groes from  any  of  the  rights  or  privi- 
leges which  were  allowed  to  white 
passengers,  and  the  company  was  liable 
to  damages  in  an  action  by  a  negro 
passenger  for  an  assault  and  battery  in 
removing  her  from  a  seat  at  the  dinner 
table  which  had  been  provided  and  in- 
tended for  white  passengers  exclusively, 
and  which  she  had  occupied  contrary 
to  a  regulation  of  the  company,  and 
had  refused  to  leave  when  requested. 
It  was  said  that  by  the  constitution  and 
laws  of  the  state  of  Iowa  there  was  no 
difference  between  the  white  and  negro 
races,  and  that  all  rights  and  privileges 
which  were  allowed  to  the  former  must 
be  conceded  to  the  latter,  and  that  car- 
riers could  make  no  distinction.  It 
was  also  said  that  the  recent  amend- 
ments to  the  constitution  of  the  United 
States,  and  the  laws  of  its  congress, 
prohibited  any  such  distinction.  This 
latter  position,  however,  is  one  which 
cannot  be  maintained  in  the  light  of 
recent  decisions. 

The  question  has  also  recently  been 
before  the  supreme  court  of  Louisiana, 
in  the  case  of  Decuir  v.  Benson,  27  La. 
Ann.  i,  in  -which  a  negro  woman  sued 
the  owner  of  a  steamboat  for  refusing 
her  a  state  room  in  the  cabin  and  a  seat 
at  the  table  with  the  white  passengers 
on  the  boat.  Wyly,  J.,  in  an  able  dis- 
senting opinion,  argued  that  there  was 
nothing  in  the  constitution  or  in  the 
statutory  law  of  Louisiana  or  of  the 
United  States  which  prohibited  the  car- 
rier from  making  such  a  discrimination- 
between  negro  and  white  passengers, 
and  that  the  universal  and  long-exist- 
ing custom  of  steamboats  to  do  so, 
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/ 
comfort  and  protection  of  female  passengers,  by  separating  them 
from  those  of  the  ruder  sex,  they  are  said  to  be  not  only  reason- 
able, but  to  be  demanded  by  considerations  of  humanity  and 
duty.i 

§  S43.  Every  contract  for  the  carriage  of  the  passenger  is 
therefore  to  be  understood  as  made  with  reference  to  such  regu- 
lations when  they  exist;  and  it  must  be  determined  either  by  the 
express  terms  of  the  contract  or  'from  the  circumstances  under 
which  the  passage  is  taken,  in  what  manner  it  was  agreed  that 
the  passenger  should  be  carried ;  and  if  by  his  contract  or  con- 
duct he  has  elected  to  be  carried  in  a  particular  manner,  he 
cannot  complain  that  he  has  been  refused  privileges  or  accom- 
modations which  have  been  allowed  to  others  who  have  pre- 
ferred and  contracted  for  another  manner  of  treatment,  though 
in  the  same  conveyance. 

§  544.    But  when  once  accepted  a  passenger  cannot  be, 

EJECTED  UNLESS  GUILTY  OF  SOME   MISCONDUCT.      It  doCS  UOt  fol- 

low,  however,  that  because  the  carrier  might  have  refused  to 
receive  the  passenger  had  he  known  the  objections  at  the  time 
of  his  taking  his  passage,  he  may  eject  him  for  the  same  reasons 
when  the  facts  are  brought  to  his  knowledge,  after  he  has  been 
received  and  the  transportation  has  been  commenced.  In  the  case 
before  cited  of  Pearson  v.  Duane,  the  court,  after  admitting  that 
the  circumstances,  had  they  been  known  to  the  commander  of  the 
vessel  before  the  passage  was  commenced,  would  have  justified 
him  in  refusing  to  receive  the  Hbellant  as  a  passeoger,  goes  on 
to  say:  "But this  refusal  should  have  preceded  the  sailing  of  the 
ship.  After  the  ship  had  got  to  sea,  it  was  too  late  to  take  ex- 
ceptions to  the  character  of  the  passenger  or  to  his  peculiar  posi- 
tion, provided  he  violated  no  inflexible  rule  of  tjie  boat  in  getting 

which  was  proven  in  the  cause,  as  well  could  be  lawfully  made,  and  that  the 
as  other  reasons  resting  upon  the  differ-  plaintiff  was  entitled  to  recover, 
ence  between  the  two  classes  of  pas-  See  also  Bass  v.  The  Railroad,  36 
sengers  which  made  social  contact  and  Wis.  450;  Chicago  etc.  R.  R.  v.  Will- 
intercourse  between  them  on  terms  of  iams,  55  111.  185 ;  Pittsburgh  etc.  R.  R- 
eqtialitj  impossible,  fully  justified  the  v.  Hinds,  53  Penn.  St.  512. 
carrier  in  making  the  separation.  But  »  Craker  v.  The  Railroad,  36  Wis. 
the  majority  of  the  court,  upon  reason-  657;  State  v.  Overton,  24  N.  J.  (Law) 
ing  similar  to  that  of  the  Iowa  supreme  435;  Nieto  v.  Clark,  i  CUff.  14S;  West 
court,  held   that  no  such  distinction  Chester  R.  R.  v.  Miles,  supra. 


ch.  x]  carriers  of  passengers.  441 

on  board.  This  was  not  done,  and  the  defense  that  Duane  was  a 
"  stowaway,"  and  therefore  subject  to  expulsion  at  any  time,  is  a 
mere  pretense,  for  the  evidence  is  clear  that  he  made  no  attempt 
to  secrete  himself  until  advised  of  his  intended  transfer  to  the 
Sonora.  Although  a  railroad  or  steamboat  company  can  prop- 
erly refuse  to  transport  a  drunken  or  insanfe  man,  or  one  whose 
character  is  bad,  they  cannot  expel  him  after  having  admitted 
him  as  a  passenger  and  received  his  fare,  unless  he  misbehaves 
during  the  journey.  Duane  conducted  himself  properly  on  the 
boat  until  his  expulsion  was  determined,  and  when  his  fare 
was  tendered  to  the  purser  he' was  entitled  to  the  same  rights 
as  other  passengers.  The  refusal  to  carry  him  was  contrar)?^  to 
law,  although  the  reason  for  it  was  a  humane  one.  The  appre- 
hended danger  mitigates  the  act,  but  affords  no  legal  justifica- 
tion for  it." 

§  545.  So  in  the  English  case  of  Coppin  v.  Braithwaite,^  the 
plaintiff  had  taken  passage  to  his  destination  in  the  vessel  of 
which  the  defendant  was  the  commander.  It  being  brought  to 
the  knowledge  of  the  latter  before  the  destination  was  reached 
that  the  plaintiff  was  a  pickpocket  and  a  man  of  bad  character, 
he,  without  any  act  of  misbehavior  on  the  part  of  the  plaintiff, 
put  him  ashore  at  an  intermediate  place,  for  which  the  plaintiff 
brought  an  action  against  the  owners  of  the  ship  for  a  breach  of 
the  contract  to  carry  him  to  his  destination,  and  it  was  held,  that 
after  the  plaintiff  had  been  received  as  a  passenger  on  board  the 
ship,  and  the  voyage  commenced,  the  expulsion  was  illegal  until 
the  plaintiff  had  been  guilty  of  some  act  of  misbehavior  to  justify 
it,  and  that  the  circumstances  of  insult  and  abuse  under  which 
he  had  been  disembarked  might  be  considered  in  estimating  the 
damages  to  which  he  was  entitled. 

§  546.  When  the  passenger  may  be  ejected  for  im- 
proper CONDUCT.  But  the  right  of  the  carrier  to  expel  the 
passenger,  or  to  restrict  his  privileges  in  the  conveyance  when 
his  conduct  is  such  as  to  seriously  interfere  with  the  comfort  of 
other  passengers,  or  to  endanger  their  safety,  or  when  his  pur- 
pose in  becoming  a  passenger  is  to  interfere  or  come  in  compe- 
tition with  the  business  of  the  carrier,  is  undoubted.  In  an 
admiralty  case,  in  which  it  appeared  that  the  libfellant  persisted 

» 8  Jurist,  875. 
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in  carrying  on  business  as  an  express  agent  upon  a  boat  against 
the  orders  of  its  officers,  and,  being  ejected  therefrom,  filed  his 
libel  against  the  boat  for  indemnity  for  the  wrong,  it  was  held 
that  the  removal  was  justified.  "  A  public  conveyance  of  this 
character,"  said  Hunt,  J.,  "  is  not  intended  as  a  place  for  the 
transaction  of  the  business  of  the  passengers.  The  suitable 
carriage  of  persons,  or  property  is  the  only  duty  of  the  com- 
mon carrier.  A  steamboat  or  railroad  company  is  not  bound  to 
furnish  traveling  conveniences  for  those  who  wish  to  engage,  on 
their  vehicles,  in  the  business  of  selling  books,  papers  or  articles 
of  food,  or  in  the  business  of  receiving  and  distributing  parcels 
or  baggage,  nor  to  permit  the  transaction  of  this  business,  when 
it  interferes  with  their  own  interests.  If  a  profit  may  arise  from 
such  business,  the  benefit  of  it  belongs  to  the  company,  and  they 
are  entitled  to  the  exclusive  use  of  their  vehicles  for  such 
purposes.  This  seems  to  be  clear,  both  upon  principle  and 
authority."  ^ 

§  547.  In  Vinton  v.  The  Railroad  Company,'  the  plaintifT  sued 
the  company  for  damages  for  his  expulsion  by  the  conductor 
from  one  of  the  company's  street  railway  cars;  but  it  being  proven 
that  there  were  other  passengers  on  the  car,  some  of  whom  were 
females,  and  that  the  plaintiff  was,  at  the  time,  intoxicated,  and 
was  using  loud,  boisterous,  profane  and  indecent  language  to- 
wards the  conductor,  and  had  attempted  to  strike  him,  it  was 
held  that  the  conductor  not  only  had  the  power,  but,  being  bound 
to  take  all  proper  measures  to  insure  the  safety  and  provide  for 
the  comfort  of  the  passengers,  and  for  that  purpose  to  repress 
and  prohibit  all  disorderly  conduct  in  the  company's  vehicles,  it 
was  his  duty  to  expel  and  exclude  therefrom  any  person  whose 
conduct  or  condition  was  such  as  to  render  acts  of  impropriety, 
rudeness,  indecency  or  disturbance  either  inevitable  or  probable, 
and  that  he  was  not  bound  to  wait  until  some  overt  act  of  vio- 
lence, profaneness  or  other  misconduct  had  been  committed,  to 
the  inconvenience  or  annoyance  of  the  other  passengers,  before 

'The  D.  R.  Martin,  11  Blatch.  233;  8  Meeson  &  W.  269;  Commonwealth 

Story  on  Bail.  §  591  a;  Jencks  v.  Cole-  v.  Power,  7  Met.  596;  Barney  v.  The 

man,  2  Sumn.  221 ;  Burgess  v.  Clem-  Steamboat  Co.  67  N.  Y.  301. 

ents,  4  Maule  &  S.  306;  Fell  v.  Knight,  » j  1  Allen,  304. 
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exercising  his  authority.     And  in  a  subsequent  case  in  the  same 
court,  the  law  as  thus  laid  down  was  followed,  and  the  plaintiff 
was  denied  the  right  to  recover  for  injuries  received  in  the  act  of 
being  ejected  for  intoxication,  which  rendered  hini  offensive  to 
other  passengers,  it  appearing  that  the  injuries  were  caused  by 
his  own  struggles  in  resisting  the  expulsion.*    But  in  Putnam  v. 
The  Railroad,^  it  was  held  that  neither  the  mere  fact  that  the 
passenger  was  drunk  to  excess,  nor  the  mere  breach  of  good 
manners,  which  does  not  indicate  that  the  passfenger  is  a  danger- 
ous person,  will,  in  every  case,  authorize  his  expulsion ;  and  that 
it  does  not  follow  that,  because  a  man  is  intoxicated,  he  is  neces- 
sarily so  unsafe  or  so  offensive  to  other  passengers  that  his  ex- 
pulsion from  the  conveyance  will  be  justifiable,  or  will  be  required 
by  the  carrier's  duty  to  his  other  passengers.     So  in  Prendergast 
V.  Compton,'  the  plaintiff  sued  the  captain  of  the  vessel  for  ex- 
cluding him,  while  being  carried  as  a  passenger,  from  what  was 
known  as  the  "  cuddy  "  of  the  ship,  to  which  the  defense  was, 
that  the  conduct  of  the  plaintiff  was  vulgar,  offensive,  indecorous 
and  unbecoming.     "  There  is  some  evidence,"  said  Tindal,  C.  J., 
"  that  he  was  in  the  habit  of  reaching  across  other  passengers, 
and  of  taking  potatoes  and  broiled  bones  with  his  fingers.    It 
would  be  difficult  to  say,  if  it  rested  here,  in  what  degree  want  of 
polish  would,  in  point  of  law,  warrant  a  captain  in  excluding  a 
passenger  from  the  cuddy.     Conduct  unbecoming  a  gentleman, 
in  the  strict  sense  of  the  word,  might  justify  him;  but  in  this 
case  there  is  no  imputation  of  the  want  of  gentlemanly  principle." 
§548.    Duty  of  the  carrier  to  protect  the  passen- 
ger.   The  right,  therefore,  to  expel  the  passenger  after  he  has 
been  taken  is  one  to  be  exercised  with  great  caution,  and  the 
propriety  of  its  exercise,  under  the  circumstances,  is  to  be  deter- 
mined with  sound  judgment.    It  is  true  the  vehicle  belongs  to 
the  carrier,  but  when  he  employs  it  in  a  public  business,  every 
person  to  whom  there  is  no  legal  objection,  so  long  as  there  is 
room,  has  a  right  to  enter  and  remain  in  it  until  he  shall  have 
been  carried  according  to  the  public  profession  and  undertaking 
of  the  carrier.     But  that  right  may  be  forfeited  by  his  conduct, 

'Murphy  v.  The  Railway  Co.  118        « 55  N.  Y.  108. 
Mass.  228.  •  8  C.  &  P.  454. 
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and  in  deciding  whether  it  is  so  forfeited,  the  carrier  is  not  to 
consult  alone  his  own  rights  or  safety.  His  passengers  have  the 
right  to  demand  of  him  that  a  fellow  passenger  whose  indecent 
and  ungentlemanly  conduct  renders  him  an  object  of  serious  an- 
noyance to  them,  or  whose  condition  or  manner  gives  reason- 
able ground  for  apprehending  personal  injury  from  his  reckless- 
ness or  violence,  shall  be  removed  or  be  so  guarded  or  confined 
that  they  may  be  free  from  the  annoyance  or  the  danger.  And 
even  without  any  such  demand  or  suggestion  from  his  passen- 
gers, it  is  a  duty  he  owes  to  them,  when  the  circumstances  known 
to  him  are  such  as  to  create  a  reasonable  apprehension  of  disor- 
derly conduct  or  of  a  breach  of  the  peace  upon  his  conveyance, 
which  may  alarm  or  endanger  his  passengers,  to  be  vigilant  and 
prompt  to  suppress  it  when  it  occurs.  And  if,  aware  of  the  dis- 
turbance, he  fail  to  use  all  the  means  in  his  power  to  suppress 
it,  he  will  be  liable  for  any  damages  which  may  ensue  from  it 
to  an  innocent  passenger.  The  passenger,  from  the  time  he 
enters  his  vehicle,  has  the  right  to  claim  the  protection  of  the 
carrier  from  the  insults  and  violence  of  others,  whether  entering 
it  as  passengers  or  not,  and  the  law  exacts  from  him  the  prompt 
employment  of  aU  the  means  at  his  command  to  protect  the  pas- 
senger against  such  outrages,  either  by  quelling  the  disturbance 
or  by  the  expulsion  of  those  engaged  in  it,  if  necessary.  In  such 
an  emergency,  the  duty  of  the  carrier  is  said  to  be  the  same  as 
that  which  he  is  under  in  other  respects,  to  do  all  that  can  be 
done  to  ensure  the  safety  of  the  passenger. 

§  549.  In  a  case  in  which  a  number  of  unruly  persons  forced 
themselves  upon  the  car  in  which  the  plaintiff  was  a  passenger, 
and  in  the  course  of  a  fight  between  some  of  them,  one  of  them 
was  thrown  upon  the  plaintiff  with  such  violence  that  her  arm 
was  very  much  injured,  it  was  said  that  the  negligence  of  the 
company,  or  of  its  officers  in  charge  of  the  train,  was  the  gist  of 
the  action ;  and  that  while  it  was  not  the  duty  of  railroad  com- 
panies to  furnish  their  trains  with  a  police  force,  they  were  bound 
to  furnish  men  enough  for  the  ordinary  demands  of  transporta- 
tion; and  that  if  the  conductor  did  not  do  all  he  could,  with  the 
force  he  had  upon  the  train,  to  stop  the  fighting,  it  was  negli- 
gence.   In  such  cases,  it  was  said,  he  should  stop  the  train,  if 
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necessary,  and  call  to  his  assistance  all  its  servants,  and  as  many 
of  the  passengers  as  are  willing  to  lend  a  helping  hand,  and  that 
until  he  has  done  this  and  put  forth  all  the  means  at  his  disposal, 
he  has  no  right  to  abandon  the  conflict.  To  keep  his  train  in 
motion,  and  busy  himself  in  collecting  fares  whilst  a  fight  was 
going  on  was,  it  was  said,  to  fall  short  of  his  duty.  He  should 
not  have  been  content  with  ordering  the  thing  to  be  done.  He 
should  himself  have  led  the  way.  "  He  should  have  stopped 
the  train,  and  hewed  a  passage  through  the  intrusive  mass  until 
he  had  expelled  the  rioters,  or  have  demonstrated  by  an  earnest 
experiment  that  the  undertaking  was  impossible."^  And  in 
another  case  in  the  same  court,  where  the  facts  were  that  in  a 
fight  upon  a  car  between  some  drunken  men,  the  conductor  did 
not  exert  himself  to  suppress  it  as  he  should  have  done,  and  the 
plaintiff,  a  passenger  who  was  not  concerned  in  it,  lost  an  eye, 
a  verdict  against  the  company  was  sustained ;  and  it  was  said  by 
the  appellate  court,  "we  cannot  perceive  the  force  of  the 
argument  of  the  counsel  for  the  plaintiff  in  error,  wherein  he 
endeavors  to  raise  a  distinction  between  accidents  arising  from 
negligence  in  the  equipment  or  management  of  the  train  and 
those  arising  from  the  misconduct  of  passengers  upon  it.  If 
the  employees  of  the  road  had  no  control  or  power  over  pas- 
sengers, this  argument  would  be  sound.  But  they  have  such 
power,  and  they  are  just  as  responsible  for  its  proper  exercise  as 
they  are  for  the  proper  running  of  the  train."  * 

§  550.  In  Flint  v.  The  Transportation  Company,^  a  number 
of  disorderly  soldiers  were  upon  the  boat,  as  the  plaintiff  went  upon 
it  after  he  had  engaged  his  passage,  through  a  crowd  of  whom 
he, had  to  pass.  As  he  did  so,  a  musket,  in  the  hands  of  one  of 
them,  was  accidentally  discharged,/the  ball  from  which  struck 
the  plaintiff  and  wounded  him  severely.  It  was  not  shown  that 
the  officers  of  the  boat  made  any  effort  to  quiet  or  remove  these 
disorderly  persons,  or  to  warn  the  passengers  of  the  danger. 
Shipman,  J.,  instructed  the  jury  before  which  the  case  was  tried, 
that  for  any  neglect  or  omission  of  duty  in  the  preservation  of 

'  Pittsburgh  etc.  R.  R.  v.  Hinds,  53    Penn.  St.  510. 
Penn.  St.  512.  ^6  Blatch.  158;  34  Conn.  554. 

2  Pittsburgh  etc.  R.  R.  v.  Pillow,  76 
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order  and  the  removal  of  dangerous  and  offensive  persons  by  the 
owner  of  a  public  conveyance  for  the  transportation  of  passen- 
gers, or  his  servants  or  agents,  the  carrier  is  liable  for  any  injury 
to  pther  passengers  "  which  might  reasonably  be  anticipated  or 
naturally  be  expected  to  occur,  in  view  of  all  the  circumstances, 
and  of  the  number  and  character  of  the  persons  on  board; "  and 
this  is  said,  by  Allen,  J.,  in  Putnam  v.  Railroad,  supra,  to  be  a 
concise  and  correct  statement  of  the  law. 

§  551.  So  in  the  case  of  The  New  Orleans  etc.  Railroad  v. 
Burke,^  the  facts  were  that  the  passenger  was  taunted  and 
abused  by  a  disorderly  crowd  of  men  upon  the  train,  and  was 
finally  shot  and  wounded  by  one  of  them,  and  the  conductor,  so 
far  from  having  used  all  the  efforts  in  his  power  to  quell  the  dis- 
turbance, showed  timidity,  shrank  from  his  duty,  and  retreated 
from  the  scene  of  the  difficulty  while  it  was  in  progress.  An  ac- 
tion for  the  injury  was  brought  against  the  company,  and  the 
jury  having  found  a  verdict  for  the  plaintiff,  it  was  sustained  in 
the  appellate  court,  Chalmers,  J.,  after  a  learned  discussion  of  the 
question  of  the  degree  of  the  responsibility  of  the  carrier  in  such 
cases,  stating  the  law  to  be  that  "  the  undoubted  power  which  is 
vested  in  railroad  officials  to  preserve  peace  and  good  order  on 
their  trains,  and,  if  necessary  for  this  purpose,  to  eject  therefrom 
turbulent  and  disorderly  persons,  carries  with  it  the  absolute 
duty  to  exercise  the  power  when  called  upon  so  to  do  in  a  proper 
case  by  the  other  passengers ;  that  a  failure  to  discharge  this 
duty  stands,  to  some  extent,  upon  the  same  footing  as  the  omis- 
sion to  perform  any  other  official  duty,  and  upon  the  maxim 
respondeat  superior,  renders  the  corporation  liable." 

§  552.  The  law  as  thus  stated  is  expressly  approved  in  a 
number  of  other  cases,  in  some  of  which,  however,  the  ground 
upon  which  the  liability  of  the  carrier  was  vested,  did  not  call 
for  a  direct  application  of  the  rule.^  The  liability  in  no  meas- 
ure depends  upon  any  privity  between  the  passenger  and  the 
carrier  which  can  make  the  one  liable  for  the  wrongful  acts  of 
the  other.     The  question  is  Wholly  one  of  negligence  on  the  part 

'  53  Miss.  200.  Ramsden  v.  The  Railroad,  104  Mass. 

2  Bass  V.  The  Railroad,  36  Wis.  450;  117;  Chicago  etc.  R.  R.  v.  Griffin,  68 

Craker  v.  The  Railroad,  id.  657;  God-  111.  499;  Chicago  etc.  R.  R.  f.  Williams, 

dard    V.  The    Railway,  57  Me.  202 ;  55  id.  185. 
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of  the  carrier.  Hence,  in  the  case  of  Putnam  v.  The  Railroad,' 
while  the  rule  as  stated  in  the  foregoing  cases  is  fully  conceded, 
it  was  held  that  the  carrier  could  not  be  made  liable  where  there 
was  nothing  in  the  condition  or  manner  of  the  offending  passen- 
ger which  was  sufficient  to  warn  the  officer  in  charge  of  the  car 
of  his  dangerous  character  or  designs.  The  conductor,  it  was 
said,  was  only  called  upon  to  act  upon  improprieties  or  offenses 
witnessed  by  him,  or  made  known  to  him  in  some  other  way, 
and  the  defendant  could  only  be  charged  for  the  neglect  of  some 
duty  arising  from  the  circumstances  of  which  the  conductor  was 
cognizant,  or  of  which  he  ought,  in  the  discharge  of  his  duty  as 
conductor,  to  have  been  cognizant. 
§  553.    Difference  between  passenger  and  stranger  as 

TO  DEGREE  OF  CARE  AND  DILIGENCE  TO  BE  USED.     The  carrier  Is 

not  under  the  same  degree  of  obligation  as  to  care  and  diligence 
to  guard  against  injuries  to  strangers  as  he  is  in  case  of  those 
against  passengers.  His  duty  to  the  former  is  governed  by  the  gen- 
eral principle  of  law,  that  every  one  is  obliged,  upon  considerations 
of  humanity  and  justice,  to  conform  his  conduct  to"  the  rights  of 
others,  and  in  the  prosecution  of  his  lawful  business  to  use  every 
reasonable  precaution  to  avoid  their  injury.  But  to  his  passen- 
gers is  due  that  utmost  cdre  and  diligence  which  can  be  bestowed 
by  human  skill  and  foresight,  and  consequently  that  which 
would  be  culpable  negligence  in  the  case  of  the  passenger,  would 
not  be  necessarily  so  in  the  case  of  one  to  whom  the  carrier  was 
under  no  such  peculiar  obligation.^  It  therefore  becomes  import- 
ant in  many  cases,  where  injuries  have  been  sustained  by  others 
from  the  improper  or  negligent  management  of  his  business  by 
the  carrier  or  his  agents,  to  determine  whether,  at  the  time  of 
such  injury,  the  injured  person  stood  in  the  relation  of  passenger 
or  of  stranger  to  him,  and  upon  the  determination  of  this  ques- 
tion his  liability  may  frequently  depend. 

§554-  Who  entitled  to  be  considered  a  passenger. 
Every  person  being  carried  upon  a  public  conveyance,  usually 
employed  in  the  carriage  of  passengers,  is  presumed  to  be  law- 
fully upon  it  as  a  passenger.'    But  if  a  person,  by  his  own  solici- 

'  55  N.  Y.  108.  230. 

»  Brand  v.  The  Rail/oad,  8  Barb.  368 ;        '  Penn.  R.K.v.  Books,  57  Penn.  St 
Virginia  etc.  R.  R.  v.  Sanger,  15  Gratt.    339. 
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tation  or  by  his  own  consent,  is  carried  upon  a  vehicle  or  con- 
veyance which  is  not  used  for  the  purpose  of  passenger  carriage, 
and  this  be  known  to  him,  there  can  be  no  such  presumption, 
although  the  owner  may  be  a  common  carrier  of  passengers  by 
other  and  different  means  of  conveyance.  Hence  it  has  been 
said  that  one  riding  upon  the^  freight  train  of  a  railroad  com- 
pany, the  very  appearance  of  which  would  indicate,  even- to  the 
most  inexperienced,  that  it  was  not  used  by  the  company  for  the 
carriage  of  passengers,  will  not  be  presumed  to  be  upon  it  to  be 
carried  as  a  passenger.  Nor  would  one  who  rode  upon  the 
baggage  wagon  of  an  omnibus  oi  transfer  company,  which  car- 
ries its  passengers  in  its  omnibuses  and  their  baggage  in  its 
wagons,  be  regarded,  prima  facie,  as  a  passenger  of  the  com- 
pany.* 

§  555.  And  if  the  person  should  be.  upon  the  conveyance  by 
fraud,  or  against  the  express  orders  of  the  carrier,  who  had  just 
cause  for  refusing  to  carry  him,  he  would  not  be  entitled  to  the 
rights  of  a  passenger.**  Where  a  party,  in  order  to  obtain  a 
passage  upon  a  train  of  a  railway  company,  made  to  its  con- 
ductor false  statements,  it  was  held  that  he  was  not  a  passenger, 
and  he  was  denied  the  right  to  recover  for  an  injury  received  while 
being  carried  in  the  belief  of  his  false  representations.'  To  be 
entitled  to  the  rights  of  a  passenger,  the  plaintiff  who  sues  for 
an  injury  occasioned  by  the  negligence  of  the  company,  must 
have  been  lawfully  upon  its  train,  and  if  the  company  is  sued 
for  the  injury,  it  may  defend  upon  the  ground  that  the  plaintiff 
had  unlawfully  induced  the  servants  of  the  company  to  receive 
him  upon  its  cars  by  the  use  of  a  ticket  on  which  he  had  no 
right,  according  to  the  rules  of  the  company,  to  travel  upon  its 
railway.*  So  where  the  company  had  issued  a  free  ticket  or 
pass  to  a  particular  person,  which,  by  its  terms,  was  not  trans- 
ferable, if  another  person  travel  by  the  use  of  such  pass  upon 
the  road  of  the  company,  without  its  knowledge  or  express 
authority,  and,  being  injured,  sue  the  company,  he  can  recover 

>  Eaton  V.  The  Railroad,  57  N.  Y.  382.  »  Toledo  etc.  R.  R.  v.  Brooks,  Si  111. 

'  Austin  V.  The  Railway,  L.  R.  2  Q.  245,  292. 

B.  442;    Lygo  V.   Newbold,  9  Exch.  <  Great  Northern  etc.  Railway  f.  Har- 

302;  Satterlee  v.  Groat,  i  Wend.  272;  rison,  10  Exch.  376,  26  Eng.  L.  &  Eq, 

O'Brien  v.  The  Railroad,  15  Gray,  20.  443. 
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for  the  injury  only  upon  showing  that  it  was  occasioned  by  the 
gross  negligence  of  its  servants  or  agents/ 

§  556.  But  a  person  may  become  a  passenger  without  having 
come  into  the  carrier's  vehicle.  Thus,  in  Brien  v.  Bennett,^  it- 
appeared  that  the  defendant's  omnibus  was  passing  on  its  jour- 
ney when  the  plaintiff  held  up  his  finger  to  cause  the  driver  to 
stop  and  take  him  up,  and  that  upon  his  doing  so,  the  driver 
pulled  up  and  the  conductor  opened  the  omnibus  door;  and  that 
just  as  the  plaintiff  was  putting  his  foot  on  the  step  of  the  omni- 
bus, the  driver,  supposing  that  he  had  got  into  the  omnibus, 
drove  on,  and  the  plaintiff  was  much  hurt  by  falling  on  his  face. 
Upon  this  state  of  facts,  it  was  contended  by  the  defendant  that 
the  plaintiff  had  never  become  a  passenger.  But  it  was  answered 
by  the  court,  that  the  stopping  of  the  omnibus  implied  a  consent 
to  take  the  plaintiff  as  a  passenger;  and  upon  this  evidence, the 
case  was  submitted  to  the  jury,  who  found  a  verdict  for  the 
plaintiff.  ^^ 

§  557.  So,  where  a  person,  having  gone  to  the  depot  or  station 
where  passengeirs  were  received  upon  the  trains  of  a  railway 
company,  had  there  purchased  her  ticket  at  the  office  provided 
for  the  purpose,  it  was  held  that  in  passing  from  the  office  to  the 
train,  under  the  direction  of  the  station  agent,  over  premises  be- 
longing to  the  company  and  connected  with  the  road  as  a  part 
of  its  station  grounds,  she  was  to  be  considered  as  a  passenger, 
and  that  the  company  was  bound  to  use  the  utmost  care  in  pro- 
viding for  her  a  safe  passage  and  in  preventing  injury  to  her  from 
its  passing  trains.' 

§  SS^.  And  it  has  been  held  that,  even  without  the  payment 
of  the  fare  or  the  purchase  of  a  ticket,  if  the  person  desiring  to 
be  carried  has  gone  to  the  station  of  the  company,  and  has  there 
announced  her  intention  to  go  upon  the  train  to  the  officers  of 
the  company,  and  is  acting  under  the  directions  of  such  officers 
or  agents  in  getting  upon  it,  she  will  be  regarded  as  standing  to 
the  company  in  the  relation  of  a  passenger,  and  it  will  be  liable 
to  her  as  such  for  any  injury  she  may  receive  through  the  neg- 

'  Toledo  etc.  R.  R.  v.  Beggs  (Sup.  '  Warren  v.  The  Railroad,  8  Allen, 
Ct.  of  III.),  5  Central  Law  Journal,  193  227;  Boucher  v.  The  Railroad,  49  N. 
(1877).  Y.  263. 

'8C.&P.724. 
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ligence  of  its  agents  whilst  in  the  act  of  getting  on  board  accbrding 
to  the  directions  given.* 

§  559.  So  where  the  plaintiff  was  waiting  at  a  station  to  take 
passage  upon  an  expected  train,  and  whilst  so  waiting,  and  be- 
fore she  had  procured  a  ticket  or  paid  her  fare  for  the  intended 
journey,  she  was  injured  in  an  endeavor  to  escape  from  what  she 
reasonably  supposed  to  be  a  dangerous  position  in  which  she  was 
placed  by  the  negligence  of  the  agents  of  the  company,  it  was 
held  that  the  company  had  failed  to  exercise  towards  her  the 
care  and  diligence  which  are  required  of  the  carrier  of  passen- 
gers, and  that  she  was  therefore  entitled  to  a  recovery  against  it.* 

§  560.  Where  the  plaintifl'  was  injured  by  the  overturning  of 
a  stage  sleigh,  while  on  his  way  to  the  train,  and  before  he  had 
paid  his  fare  or  obtained  a  ticket,  the  railroad  company  was  held 
liable  to  him  as  a  passenger,  it  being  shown  that  the  sleigh  be- 
longed to  a  person  with  whom  the  company  had  a  contract,  for 
a  daily  compensation,  to  carry  passengers  from  the  village  at 
which  the  plaintiff  had  got  upon  the  sleigh  to  its  station,  and 
that  the  owner  and  his  sleigh  were  in  the  company's  employ- 
ment at  the  time  of  the  accident,  the  sleigh  under  such  circum- 
.stances  being  regarded  as  a  part  of  the  transporting  arrange- 
ments of  the  company  in  connection  with  their  railroad.* 

§  561.  So  where  one  traveling  upon  a  railway  train  left  the 
car  upon,  which  he  was  being  carried,  and,  while  standing  upon 
a  platform  of  the  road,  but  not  the  one  intended  for  the  accom- 
modation of  its  passengers,  but  very  near  the  train,  was  injured 
by  a  stick  of  burning  wood  carelessly  thrown  from  one  of  the 
cars  by  a  servant  of  the  company  employed  upon  the  train, 
it  was  held  that,  notwithstanding  he  was  not  upon  the  train 
when  the  occurrence  happened,  and  was  standing  at  a  place  not 
intended  for  passengers,  he  was  still  entided  to  the  rights  of  one, 
and  that  the  company  was  liable  on  the  grounds  of  negligence.* 

§  562.  While,  therefore,  neither  the  payment  of  the  price  of 
the  transportation,  nor  the  contract  to  carry,  nor  the  two  together, 

'  Allender  v.  The  Railroad,  37  Iowa,  Ga.  461. 

264.  8  Buflfett  V.  The  Railroad,  40  N.  Y. 

*  Caswell  V.  The  Railroad,  98  Mass.  168,  36  Barb.  420. 

194;  See  also  Gordon  v.  The  Railroad,  ■•  Jefferson ville  etc.  R.  R.  v.  Riley,  39 

40  Barb.  546 ;  Central  R.  R.  f .  Perry,  58  Ind.  568. 
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will  generally  make  one  a  passenger  until  he  has  put  himself 
within  the  carrier's  protection,  and  the  risk  of  the  journey  has 
begun,  there  may  be  circumstances  under  which  the  contract 
will  create  that  relation,  even  before  the  transportation  has  been 
commenced:  But  unless  some  contract,  either  express,  or  implied 
from  the  circumstances,  can  be  shown,  it  is  difficult  to  see  how 
the  relation  can  be  held  to  be  established.  The  mere  intention 
to  take  passage  upon  the  carrier's  vehicle  ought  not  certainly  to 
have  that  effect  under  any  circumstances.  But  if  the  intention 
and  the  act  of  the  party  combined  are  such  as.  to  give  rise  to  an 
implied  contract  to  carry,  the  duty  and  obligation  of  the  carrier 
as  such  at  once  begin.  But  so  long  as  the  party  merely  enter- 
tains the  wish  or  intention,  no  obligation  has  arisen  on  either  side, 
and  he  is  at  liberty  to  change  that  intention  at  any  moment. 
When,  however,  he  has  done  some  act  which  puts  him  under  an 
obligation  to  the  carrier,  the  relation  has  commenced,  and  neither 
party  can  in  good  faith  withdraw  from  it  without  the  consent  of 
the  other.  The  case  then  becomes  analogous  to  the  bailment  of 
goods  to  the  common  carrier,  after  which,  as  has  been  seen,  the 
bailor  cannot  take  them  back  without  compensation  to  the  car- 
rier. So  long,  therefore,  as  the  person  who  merely  purposes  to 
be  carried  is  at  perfect  liberty  to  change  his  mind,  he  is  not  a 
passenger,  and  for  any  injury  which  he  may  sustain  through 
the  negligence  of  the  carrier,  he  must  seek  redress  as  a  stranger. 
Otherwise  a  liability  would  be  imposed  upon  the  carrier  without 
compensation  or  the  right  to  it,  and  the  law  which  would  make 
him  responsible  in  such  a  case  for  that  utmost  care  which  is  re- 
quired of  the  carrier  of  a  passenger  would  be  palpably  unjust. 
It  may,  therefore,  be  doubted  whether  the  cases  which  have  gone 
so  far  as  to  hold  that  the  mere  being  or  waiting  at  a  depot  or  sta- 
tion of  a  railroad,  or  at  the  place  at  which  any  carrier  takes  on  or 
puts  off  his  passengers,  with  the  purpose  of  taking  passage,  but 
without  having  engaged  or  paid  for  it,  although  the  party  may 
have  announced  his  intention  to  the  agents  of  the  carrier  or  to  the 
carrier  himself,  can  be  sustained ;  for  no  obligation  therefrom  arises 
to  continue  of  the  same  mind,  and  the  party  may  at  any  time 
change  it  and  withdraw.  And  the  correct  rule  in  such  a  case 
would  seem  to  be,  that  if  the  person  who  thus  intends  to  become 
a  passenger  receives  an  injury  through  negligence  of  the  carrier 
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or  its  servants,  he  could  recover  from  it  only  upon  the  principle 
upon  which  the  owner  of  premises  would  be  liable  to  one  whom 
he  had  invited  to  go  upon  them,  and  who  there  receives  an  in- 
jury by  reason  of  their  insecure  and  dangerous  condition;'  or 
who  had  entered  upon  them  as  a  customer  on  business.^ 

§  563.  If,  however,  the  carriage  of  the  passenger  has  been 
undertaken,  it  will  not  be  necessary  to  a  recovery  for  the  injury 
which  may  be  occasioned  by  the  carrier's  negligence,  to  show  a 
contract,  either  express  or  implied,  directly  between  him  and  the 
passenger.  In  other  words,  the  obligation  to  the  passenger  may 
arise  without  privity  of  contract.  Thus,  where  by  contract  with 
the  government,  the  carrier  was  bound  to  carry  its  mail  agent, 
and  whilst  being  so  carried  the  agent  was  injured  by  the  negli- 
gence of  the  carrier,  for  which  he  brought  suit,  it  was  held  that 
though  he  could  not  avail  himself  of  the  contract  between  the 
defendant  and  the  government,  and  make  it  the  foundation  of  a 
recovery,  he  could  rest  his  claim  upon  the  breach  of  the  duty  which 
the  law  always  imposes  upon  every  person  who  undertakes  to  per- 
form a  service  for  another,  whether  gratuitously  or  not,  to  exer- 
cise the  degree  of  care  and  skill  in  its  performance  which  the 
nature  of  the  undertaking  requires.'  For,  though  a  person  can 
become  a  passenger  only  by  contract,  express  or  implied,  the  ob- 
ligation to  carry  with  care  may  arise  from  duty.^  And  where 
the  duty  to  carry  was  imposed  by  the  law,  in  a  similar  case,  the 
injured  passenger  was  permitted  to  recover  upon  the  same 
ground.5  And  so  where  the  price  of  the  passage  of  the  servant 
was  paid  by  his  master,  and  the  contract  for  the  carriage  was 
made  with  him,  the  servant  was  permitted  to  recover  for  an  injury 
for  which  the  carrier  was  responsible,  in  his  own  name.*  So 
where  a  train  of  a  railway  company  was  hired  by  an  association 
for  an  excursion,  and  the  tickets  for  the  trip  were  sold  by  the  trea- 
surer of  the  association,  and  the  plaintiff  had  obtained  one  of  them 

'  Sweeny  v.  The  Railroad,  10  Allen,     tion,  15  N.  Y.  444. 
368;    Indermaur  v.  Dames,   L.  R.  i        *  Union' Pacific' Railway  x-.  Nichols, 
Com.  P.  274,   L.  R.  2   Com.  P.   311;    3  Kans.  505. 

Southcote  V.  Stanley,  i  Hurl.  &  N.  247.        ,  CoUett  v.  The  Railway  Co.  16  Q.  B. 
.  '  Chapman  v.  Rothwell,  El.,  B.  &  E.    qS. 

168;  Freer  v.  Cameron,  4  Rich.  228;        a  Marshall  v.  The  RaUway  Co.  II  C. 
Bigelow's  Ld.  Cas.  on  Torts,  702.  g  g-, 

"Nolton  V.  The  Railroad  Corpora- 
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from  him,  and  whilst  a  passenger  upon  the  train  with  the  ticket, 
was  injured  by  the  negligence  of  the  company's  agents,  it  was 
held  that  the  company  was  liable  to  him  as  its  passenger,  and 
that  he  might  recover  for  the  injury.^  And  where  the  passenger 
took  his  passage  on  Sunday,  and  was  being  carried  on  that  day 
when  the  accident  happened  by  which  he  was  injured,  although 
the  contract  was  illegal  on  his  part,  being  in  violation  of  the  law 
which  prohibited  traveling  on  that  day  except  in  cases  of  neces- 
sity or  charity,  and  the  contention  of  the  carrier  was  that  he  was 
not  entitled  to  recover  for  that  reason,  the  answer  of  the  court 
was, that  the  foundation  of  the  action  was  the  breach  of  the  duty 
imposed  by  law  upon  the  carrier  of  passengers,  to  carry  safely 
so  far  as  human  skill  and  foresight  would  go,  and  that  his  liabil- 
ity was  the  same  whether  the  action  was  brought  upon  the  con- 
tract or  upon  the  duty,  and  the  evidence  requisite  to  sustain  it 
would  be  substantially  the  same.^ 

§  564.  It  seems  that  if  the  person  who  is  injured  by  the  negli- 
gence of  the  employees  of  the  carrier  is  lawfully  upon  its  con- 
veyance, under  a  contract  which  does  not  make  him  an  employee 
or  servant  of  the  company,  he  will  be  entitled  to  the  same  care  and 
diligence  for  his  safety  as  one  who  is  strictly  a  passenger.  Thus 
where  one  was  upon  a  train  as  an  express  messenger,  carrying 
express  freight  under  contract  with  the  company,  by  which  he 
was  entitled  to  be  carried  without  the  payment  of  a  distinct  price 
for  his  passage,  and  was  injured  by  the  negligence  of  the  com- 
pany's agents  in  the  management  of  the  train,  or  in  putting  ob- 
structions in  its  way,  it  was  held  that  such  messenger  was  enti- 
tled to  the  same  care  and  circumspection  on  the  part  of  the  com- 
pany and  its  agents  in  his  carriage,  as  if  he  had  been  traveling 
upon  the  train  ^s  a  passenger  who  had  paid  a  distinct  price  for 
his  transportation.'  So  where  a  carpenter  had  contracted  with 
a  railway  company  to  do  certain  work  upon  its  track,  and  a  part 
of  the  contract  was  that  he  was  to  be  carried  to  the  place  where 
the  work  was  to  be  performed,  and  brought  back  to  his  home 
upon  the  company's  trains,  it  was  held,  that  while  performing 

'  Skinner  v.  The  Railway,  5  Exch.  3  Blair  v.  The  Railroad,  66  N.  Y.  313 ; 

787.                ,  Commonwealth  v.  The  Railroad,   108 

'Carroll  v.  The  Railroad*  58  N.  Y.  Mass.  7;  Yeomans  v.  The  Nav.  Co.  44 

i3fi.  Cal.  71. 
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the  work,  and  in  traveling  to  and  from  it,  he  was  not  an  em- 
ployee or  servant  o£^  the  company,  and  that  the  liability  of  the 
company  to  him  for  an  injury  caused  by  its  negligence  was  not 
the  same  as  that  to  one  regularly  employed  upon  its  trains  or 
upon  its  road,  but  that  he  was  a  passenger  whilst  going  to  and 
returning  from  the  work,  and  that  the  company  was  responsible 
to  him  as  such  for  its  want  of  care  and  diligence.^ 

§  565.  Payment  of  fare  not  necessary  to  constitute 
ONE  A  passenger.  It  is  universally  agreed  that  the  payment  of 
the  fare,  or  price  of  the  carriage,  is  not  necessary  to  give  rise  to 
the  liability.  The  carrier  may  demand  its  prepayment,  if  he 
chooses  to  do  so,  but  if  he  permits  the  passenger  to  take  his  seat  or 
to  enter  his  vehicle  without  such  requirement,  the'  obligation  to 
pay  will  stand  for  the  actual  payment,  for  the  purpose  of  giving 
effect  to  the  contract  with  all  its  obligations  and  duties.  Taking 
his  place  in  the  carrier's  conveyance,  with  the  intention  of  being 
carried,  creates  an  implied  agreement  upon  the  part  of  the  pas- 
senger to  pay  when  called  upon,  and  puts  him  under  a  liability 
to  the  carrier,  from  which  at  once  spring  the  reciprocal  duty 
and  responsibility  of  the  carrier.*  And  in  any  action  which  it 
may  be  necessary  for  the  passenger  to  bring  to  recover  for  the 
injury  which  he  has  sustained  by  the  negligence  of  his  carrier, 
it  will  be  sufficient  to  allege  that  he  was  ready  to  pay  such  a 
sum  of  money  for  his  carriage  as  the  carrier  was  legEdly  entitied 
to  charge.'  '^ 

§  566.  Care  and  diligence  due  to  a  gratuitous  passen- 
ger. It  is  enough  that  the  person  is  being  lawfully  carried  as  a 
passenger,  to  entitle  him  to  all  the  care  which  the  law  requires  of 
the  passenger  carrier;  and  the  same  vigilance  and  circumspec- 
tion must  be  exercised  to  guard  him  against  injury  when  he  is 
carried  gratuitously,  as  upon  what  is  known  as  a  free  pass,  or  by 
the  carrier's  invitation,  as  when  he  pays  the  usual  fare.  The 
leading  case  upon  this  point  is  that  of  Tae  Philadelphia  and 
Reading  Railroad  Company  v.  Derby,*  in  which  it  appeared 

1  O'Donnell  v.  The  Railroad,  59  Penn.  i6S ;  Austin  v.  The  Railway  Co.  L.  R. 

S'-  239-  2  Q.  B.  442 ;  Doran  v.  The  Ferry  Co. 

'  Ohio   etc.    R.   R.  v.   Muhling,   30  3  Lans.  105. 

111.  9i  Russ  -u.  The  War  Eagle,  14  Iowa,  sxarbell  v.  The  Railroad,  34  Cal.6i6; 

363;   Hurt  V.  The  Railroad,  40  Miss.  Frink  v.  Schroyer,  18  111.416. 

391 ;  Buffett  V.  The  Railroad,  40  N.  Y.  « 14  How.  468. 
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that  the  president  of  one  railroad  company  had  invited  that  of 
another  to  take  a  ride  upon  the  road  of  the  former.  This  invi- 
tation was  accepted,  and  during  the  ride,  the  invited  president 
was  injured  by  a  collision  upon  the  road,  caused  by  the  negli- 
gence of  its  agents,  for  which  he  sued  the  road.  It  was  urged, 
on  behaH  of  the  defendant  road,  that  no  damages  could  be  recov- 
ered for  an  unintentional  injury  by  one  who  was,  at  the  time, 
merely  partaking  of  the  hospitaUty  of  the  defendant,  and  with 
whom  there  was  no  contract,  either  express  or  implied.  But 
this  defense  was  not  sustained  by  the  court,  and  it  was  held  that 
the  plaintiff,  having  been  lawfully  on  the  road  at  the  time  of  the 
collision,  none  of  the  antecedent  circumstances  or  accidents  of  his 
situation  could  affect  his  right  to  recover ;  and  it  was  said  that, 
independently  of  the  question  of  contract,  the  defendant  was  un- 
der an  obligation  of  duty  to  carry  the  plaintiff  safely.  This  duty, 
it  was  said,  does  not  result  alone  from  the  consideration  paid  for 
the  service.  It  is  imposed  by  the  law,  even  where  the  service 
is  gratuitous.  The  confidence  induced  by  undertaking  any  ser- 
vice for  another  is  a  sufficient  legal  consideration  to  create  a  duty 
in  the  performance  of  it.^ 

§  567.  This,  it  will  be  observed,  is  different  from  the  well- 
settled  rule  in  regard  to  the  gratuitous  carriage  of  goods,  which, 
as  has  been  seen,  does  not  impose  upon  the  common  carrier  the 
same  degree  of  responsibility  as  when  the  carriage  is  for  com- 
pensation, and  this  illustrates  the  different  light  in  which  the 
two  kinds  of  business  are  viewed  by  the  law.  The  carrier  of 
goods  becomes  an  insurer  of  their  safety  only  when  he  is  paid 
to  become  so;  but  the  carrier  of  the  passenger  is  bound  to  the 
utmost  care  and  caution,  whether  paid  by  the  passenger  or  not; 
and  this  distinction  is  based  upon  wholly  different  reasons  of 
public  policy,  being,  in  the  one  case,  the  value  which  it  puts 
upon  human  life  and  personal  safety,  and  in  the  other,  the  neces- 
sity of  preventing  frauds  and  combinations,  to  the  "  undoing  of 
all  persons"  who  may  have  dealings  of  that  kind  with  the  car- 
rier. This  distinction  between  the  gratuitous  bailment  of  goods 
to  the  carrier,  and  the  gratuitous  carriage  of  the  passenger,  is, 

'  Coggs  V.  Bernard,  i  Smith's  Ld,  Cas.  283. 
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upon  this  ground,  well  establislicd,  and,  in  the  latter  case,  the 
carrier's  liability  is  the  same  as  when  he  is  paid  for  the  carriage." 


■Todd  V.  The  Railroad,  3  Allen,  i8; 
New  York  Cent.  R.  R.  v.  Lockwood, 
17  Wall.  357;  Pennsylvania  R.  R.  v. 
Henderson,  51  Penn.  St  315;  Rose  v. 
The  Raih-oad,  39  Iowa,  246;  Jacobus  v. 
The  Railroad,  20  Minn.  125;  Flint  etc. 
R'y  V.  Weir,  5  Cen.  L.  Jour.  (1877) 
285;  New  World  v.  King,  16  How.  469; 
Perkins  v.  The  Railroad,  24  N.  Y.  196; 
Great  Northern  Railway  v.  Harrison, 
10  Exch.  376;  Gillen  water  v.  The  Rail- 
road, 5  Ind.  339;  Washburn  v.  The 
Railroad,  3  Head,  63S. 

The  law  is  thus  stated  upon  the  au- 
thority of  what  is  said  in  these  cases, 
and  in  accordance,  it  is  believed,  with 
what  is  generally  understood  to  be  their 
purport.  In  all  of  them,  the  plaintiffs 
were  permitted  to  recover,  though  be- 
ing gratuitously  carried;  but  the  negli- 
gence from  which  the  injuries  resulted 
in  these  cases  was  of  such  a  character 
as  not  to  call  for  a  direct  decision  upon 
the  question,  whether  the  same  degree 
of  care  is  required  in  the  case  of  the 
passenger  who  travels  by  invitation  or 
gratuitously  as  in  the  case  of  one  who 
pays  for  his  caniage.  In  The  Flint 
etc.  R.  R.  Co.  V,  Wier,  supra,  which 
was  an  action  to  recover  for  a  lost  trunk, 
being  carried  as  baggage  by  a  passenger 
traveling  with  it  gratuitously,  the  fol- 
lowing remarks  upon  these  cases  were 
made  by  Cooley ,  J. :  "  Reliance  is  placed 
by  the  plain tifi  upon  certain  cases  which 
are  supposed  to  have  decided  that  the 
obligation  of  a  railway  company  to 
carry  safely  is  unaffected  by  the  fact 
that  no  fare  was  paid.  None  of  thera 
so  decides.  Todd  v.  The  Old  Colony 
etc.  R.  R.  Co.  3  Allen,  18,  was  an  action 
for  an  injury  to  a  person  who  was  rid- 
ing without  payment  of  fare.  The 
court  recognized  the  obligation  of  the 
carrier  to  observe  due  and  reasonable 


care,  but  expressly  said  that  it  did  not 
appear  that  the  facts  proved  at  the  trial 
rendered  it  material  to  consider  whether 
a  less  degree  of  care  was  demanded 
than  in  cases  where  fare  is  paid.  In 
Nolton  V.  Western  Railroad  Corpora- 
tion, 15  N.  Y.  444,  450,  which  was  an 
action  for  injury  to  a  mail  agent,  car- 
ried on  the  cars  under  contract  with 
the  government,  it  is  said  that  'the 
matter  of  compensation  may  have  a 
bearing  upon  the  degree  of  negligence 
for  which  the  company  is  liable,'  but 
no  decision  on  that  point  became  neces- 
sary. In  Perkins  v.  The  New  York 
Cent.  R.  R.  Co.  24  N.  Y.  196,  the  ques- 
tion was,  how  far  it  was  competent  for 
a  carrier  of  persons  to  contract  for  an 
exemption  from  liability  for  injuries 
caused  by  negligence.  Incidentally  it 
was  remarked  (p.  200),  that  a  carrier 
undertaking  to  carry  one  gratuitously 
'  must  do  it  carefully,  as  with  other  pas- 
sengers.' By  this  we  understand  that, 
as  in  other  cases,  they  must  carry  with 
care;  not  necessarily  that  they  must, 
carry  with  the  same  degree  of  care  as 
in  other  cases.  The  court  does  not 
even  by  dictum  go  so  far  as  that.  In 
Ohio  &  Miss.  R.  R.  Co.  v.  Selby,  47 
Ind.  471,  the  action  was  for  a  personal 
injury,  and  it  was  found  by  the  court 
that  the  plaintiff  was  being  carried  for 
hire.  In  Jacobus  v.  The  St.  Paul  etc. 
R.  R.  Co.  20  Minn.  125,  which  also  in- 
volved the  question  of  the  right  to  con- 
tract for  exemption  from  liability  for 
inj  uries  arising  from  negligence>  there 
is  a  dictum  that '  the  same  extreme  care 
is  required '  where  a  passenger  is  car- 
ried gratuitously  as  in  other  cases.  For 
this,  the  cases  already  referred  to  are 
cited  as  authority,  and  also  the  two 
w  hich  follow :  Philadelphia  and  Read- 
ing R.  R.  Co.  V.  Derby,  14  How.  468. 
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§  568.  The  contract  to  carry;  tickets.  A  great  pro- 
portion of  passenger  travel  is  done  without  an  express  contract 
between  the  carrier  and  his  passenger;  and  the  number  of  those 
who  travel  as  passengers  upon  street  railways,  omnibuses, 
hackney  coaches,  ferry  boats  and  the  like,  which  are  used  by 
great  numbers  of  persons  daily,  as  a  convenient  means  of  having 
themselves  transported  for  short  distances,  and  for  the  carriage 
upon  which  an  express  contract  is  rarely  made,  is  much  greater 
than  of  those  who  travel  on  longer  journeys,  and  whose  carriage 
is  generally  undertaken  by  express  contract.  Passengers,  how- 
ever, who  are  carried  under  the  contract  which,  as  has  been 
seen,  is  always  implied  in  behalf  of  those  who  are  being  lawfully 
carried  in  public  conveyances,  have  thrown  around  them  the  best 
protection  which  the  law  can  afford,  in  the  high  degree  of  re- 
sponsibility for  care  and  diligence  which  it  imposes  upon  the  car- 
rier. The  passenger  and  the  carrier  may,  however,  always,  and 
often  do,  enter  into  an  express  contract,  and  this  is  commonly 
evidenced  by  what  is  denominated  a  passenger's  ticket,  which, 


In  this  case,  the  jury  found  the  injury 
to  have  been  the  result  of  gross  negli- 
gence, and  the  court  expressly  decline 
to  express  any  opinion  whether  the  care 
demandable  by  one  who  is  being  car- 
ried gratuitously  is  the  same  that  is  due 
to  those  carried  for  hire.  Steamboat 
New  World  v.  King,  16  How.  469.  The 
same  remark  may  be  made  of  this  case 
as  of  the  last. 

"We  do  not  care  to  comment  upon 
these  cases,  or  to  say  more  of  them 
than  this:  that  the  right  of  recovery 
in  each  of  them  where  the  carriage  was 
gratuitous,  was  based  upon  the  duty  of 
one  who  undertakes  to  carry  persons, 
to  carry  them  safely;  a  duty  indepen- 
dent of  any  contract,  and  which  the 
carrier  owes  not  exclusively  to  the  per- 
son being  carried,  but  also  to  the  state 
itself  In  such  a  case,  especially  if  the 
mode  of  carriage  is  peculiarly  subject 
to  dangerous  and  destructive  accidents, 
the  carrier  may  well  be  required  to  ob- 
serve a  high  degree  of  care  and  dili- 


gence. But  where  only  property  is  in 
question,  there  is  no  reason  why  a 
different  rule  should  be  applied  to  a 
railroad  company  taking  charge  of 
property  gratuitously,  from  that  which 
governs  the  relation  in  the  case  of  any 
other  gratuitous  bailment.  Nor  is  it 
material  that  the  gratuitous  carriage  of 
a  trunk  was  accompanied  by  the  gra- 
tuitous carriage  of  a  person;  the  duty 
to  carry  the  trunk  safely  was  only  the 
same  that  the  law  would  have  imposed 
had  the  trunk  been  taken  upon  a  freight 
train  gratuitously;  and  no  greater  de- 
gree of  care  could  be  demanded  in  one 
case  than  in  the  other.  It  mav  there- 
fore be  conceded  that  the  same  extreme 
care  is  demandable  of  carriers  of  per- 
sons, in  all  cases  where  injuries  to  per- 
sons are  in  question,  and  the  concession 
will  not  in  any  manner  affect  the  pres- 
ent suit." 

And  see  Nolton  v.  The  Western  R, 
R.  Corp.  15  N.  Y.  444. 
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like  the  bill  of  lading  of  goods,  is  in  effect  generally  both  a  re- 
ceipt and  a  contract,  inasmuch  as  it  is  an  acknowledgment  of  the 
receipt  of  the  passenger's  fare,  and  the  obligation  to  carry  him 
for  the  purposes  and  upon  the  terms  specified;  and  so  far  as 
such  tickets  contain  conditions  in  reference  to  the  baggage  of 
the  passenger,  as  they  sometimes  do,  there  is  no  distinction  be- 
tween them  and  the  ordinary  receipts  for  goods  when  bailed  for 
carriage.' 

§  569.  Such  tickets  are  of  universal  use  in  railroad  travel; 
and  the  fact  that  railway  carriers  of  passengers,  from  the  num- 
bers they  carry,  the  great  rapidity  and  regularity  with  which 
their  trains  must  be  run,  the  constant  changes  which  are  taking 
place  in  their  passengers  at  every  station,  and  the  dispatch  with 
which  all  the  details  of  the  business  of  such  trains  must  be  at- 
tended to  whilst  in  motion,  cannot  be  afforded  the  opportunity  to 
collect  his  fare  from  each  passenger  while  upon  their  trains,  has 
made  it  necessary  to  allow  to  such  companies,  in  the  matter  of 
making  and  enforcing  regulations  as  to  the  purchase  and  exhibi- 
tion of  such  tickets,  when  required,  a  power  but  litde  less  than 
absolute.  For  a  refusal  to  comply  with  all  reasonable  by-laws 
and  regulations  upon  this  subject,  such  carriers  have  the  un- 
doubted right  to  eject  the  passenger  from  their  cars;  and  this 
right  will  depend  only  upon  the  question  whether  such  regula- 
tions are  reasonable,  with  reference  to  all  the  circumstances  and 
requirements  of  the  business  for  the  interest  of  the  carrier,  and 
to  the  convenience  and  accommodation  of  the  public. 

§  57°-  Power  of  the  carrier  to  require  the  purchase 
OF  tickets.  According  to  the  course  of  the  decisions  upon 
questions  as  to  the  reasonableness  of  such  regulations,  many  of 
which  have  arisen  since  the  introduction  of  this  mode  of  travel, 
it  would  no  doubt  be  held  reasonable  and  competent,  without 
statutory  authority,  for  such  carriers  to  require  of  all  who  offered 
themselves  for  carriage  upon  their  trains,  to  provide  themselves 
with  such  tickets  as  a  condition  of  the  right  to  enter  their  cars 
for  that  purpose.''  If,  however,  in  disregard  or  ignorance  of 
such  regulation,  one  who  desired  to  be  carried,  without  any 

>  Steers  v.  The  Steamship  Company,        s  Cleveland  etc.  R.  R.  v.  Bartram,  II 
57  N.  Y.  I ;  Wilton  v.  the  S.  Nav.  Co.     Ohio  St  457. 
10  C.  B.  (N.  S.)  453. 
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fraudulent  intent  to  impose  upon  the  carrier,  should  obtain  en- 
trance into  a  car,  he  could  not  be  treated  as  a  trespasser,  and 
would  be  entitled  to  the  rights  of  a  passenger;  and,  not  being 
there  with  any  dishonest  or  unlawful  purpose,  if  ready  and  will- 
ing to  pay  the  price  of  his  carriage  when  demanded,  he  could 
not  be  ejected  for  his  previous  non-compliance  with  the  regula- 
tion, but  might  demand  his  carriage  to  his  intended  destination 
upon  an  offer  to  pay  according  to  the  carrier's  rates.  However 
reasonable  such  a  condition  might  be  as  a  regulation  for  the 
convenience  of  the  carrier,  a  failure  to  comply  with  it  before  the 
inception  of  the  journey  could  not  be  considered  as  a  reasonable 
ground  for  ejecting  the  passsenger  after  it  had  commenced.  ^J 
§571.    When   passenger,   failing   to   provide   himself 

WITH  ticket   and   TO   SHOW   WHEN    REQUIRED,   ACCORDING   TO 
THE  REGULATIONS   OF   THE    CARRIER,   MAY   BE    EJECTED.      It   is 

well  settled  that  the  passenger  who  fails  to  provide  himself  with 
a  ticket,  or,  being  without  one,  fails  to  pay  for  his  carriage  on 
demand,  may  be  ejected  from  the  carrier's  vehicle;  and  it  has 
been  repeatedly  held  that  a  regulation  or  by-law  of  the  carrier 
is  not  unreasonable  which  provides,  that  when  such  tickets  are 
not  procured  before  the  commencement  of  the  journey,  which 
puts  the  carrier  to  the  inconvenience  of  collecting  from  the  pas- 
senger his  fare  during  its  progress,  the  price  of  the  carriage 
shall  be  more  than  would  have  been  charged  for  the  ticket,  and 
that  upon  the  refusal  of  the  passenger  to  pay  the  higher  fare,  he 
shall  be  ejected.  And  if  adopted  in  good  faith,  and  with  a  view 
to  facilitate  the  business  of  the  carrier,  there  can  be  certainly 
nothing  unreasonable  or  unjust  in  such  rules,  especially  in  the 
case  of  railway  carriers.'  But  as  a  condition  precedent  to  the 
existence  of  this  right  of  expulsion  for  the  refusal  to  pay  the 
higher  fare,  a  reasonable  opportunity  must  have  been  afforded 
by  the  carrier  to  the  passenger  to  provide  himself  with  the 
required  ticket.  If,  therefore,  no  office  be  kept  or  opened  at  the 
proper  time,  nor  other  adequate  facilities  be  provided  for  the  pur- 

'  Stephen  v.  Smith,  29  Vt.  160;  Chi-  man  etc.  Co.  v.  Reed,  75 ,  III.  125;  111. 
cago  etc.  R.  R.  v.  Roberts,  40  111.  503 ;  Central  R. R.  v.  Nelson,  59  id.  no;  To- 
State  V.  Goold,  53  Me.  279;  Indianapo-  ledo  etc.  R.  R.  v.  Patterson,  63  id.  304; 
lis  etc,  R.  R.  o.  Rinard,  46  Ind.  293;  Moore  v.  The  Railroad,  4  Gray,  465; 
Hilliard  v.  Goold,  34  N.  H.  230;   Pull-  Chicago  etc.  R.  R.  v.  Herring,  57  111.  59. 
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pose  of  supplying  passengers  with  them,  or  if  the  office  pro- 
vided for  the  purpose  be  closed  before  the  time  fixed  by  law  or 
by  a  rule  of  the  carrier,  and  for  either  reason  the  passenger  has 
been  unable  to  obtain  a  ticket,  the  higher  rate  cannot  be  law- 
fully demanded.'  And  if,  without  having  afforded  such  proper 
facilities  to  the  passenger,  the  carrier  should  exact  from  him  the 
additional  charge  for  carriage  witjiout  a  ticket,  the  former  may 
sue  for  and  recover  the  amount  so  paid  above  the  established 
rate  when  a  ticket  is  purchased;  and  if,  upon  his  refusal  to  pay 
it,  he  be  ejected,  when  he  is  ready  and  offers  to  pay  his  fare  at 
such  established  rate,  his  expulsion  will  be  illegal,  and  he  may 
recover  damages  for  the  trespass." 

§  572.  A  regulation  by  which  passengers  are  required  to 
show  their  tickets  to  the  conductor  of  the  train  whenever  called 
upon  to  do  so,  and  making  it  the  duty  of  such  conductor  to  re- 
move from  the  train  all  passengers  who  refuse  to  do  so,  or  to  pay 
their  fare,  has  also  been  held  to  be  reasonable  and  proper,  be- 
ing necessary  to  prevent  impositions  upon  the  carrier  by  making 
one  ticket  serve  as  a  passport  for  more  than  one  passenger. 
And  it  will  not  matter  that  the  conductor  may  know  that  the 
passenger  has  paid  for  a  ticket,  or  that  he  has  already  seen  it, 
or  that  it  has  been  shown  to  him  more  than  once,  or  that  the  pas- 
senger may  offer  to  prove  that  he  has  it.  He  must  show  it; 
otherwise  the  conductoT  will  be  justified  in  expelling  him  in  obe- 
dience to  the  regulation.^  And  when  a  regulation  of  this  kind 
exists,  if  the  passenger  should  be  so  unfortunate  as  to  lose  his 
ticket,  he  may  be  required  to  pay  his  fare  again.*  But  if  it  be 
lost  or  mislaid,  and  there  is  a  reasonable  ground  for  expecting 

'Porters.  The  Railroad,  34  Barb.  353;  N.  Y.  523;    Crocker  v.  The  Railway 

De  Laurans  v.  The  Railroad  15  Minn.  Co.  24  Conn.  249;  St  Louis  etc.  R.  R. 

49;  St.  Louis  etc.  R.  R.  v.  Myrtle,  51  v.  Myrtle,  51   Ind.  566;  Porter  v.  The 

Ind.  566;  Chicago  etc.  R.  R.  v.  Parks,  Railroad,  34  Barb.  353. 

18  111.  460;    St.   Louis  etc.  R.  R.  v.  s  Hibbard  v.  The  Railroad,  15  N.  Y. 

Dalby,  19  id.  353;   Chicago  etc.  R.  R.  455;    Beebe  v.   Ayres,   28  Barb.   275; 

V.  Flagg,  43  111.  364;  Nellis  v.  The  Rail-  Stephen  v.  Smith,  29  Vt.  160;  Chicago 

road,  30  N.  Y.  505;  111.  Central  R.  R.  etc.  R.  R.  v.  Herring,  57  111.  59;  Ripley 

V.  Johnson,  67  111.  312 ;   Same  v.  Cun-  ^..  The  Railroad,  31  N.  J.  Law  3S8. 

ningham,  id.  316.  4  Standish  v.  The  S.  S.  Co.  1 1 1  Mass. 

sjeffersonville  etc.  R.  R.  v.  Rogers,  512;  Jerome  v.  Smith  et  al.  48  Vt  230. 
28  Ind.  I ;   Chase  v.  The  Railroad,  26 
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that  it  may  be  found  during  the  journey,  a  reasonable  time  must 
be  given  to  find  it.'  And  so  if  he  has  been  so  forgetful  as  to 
leave  his  monthly  or  commutation  ticket  at  home,  although  it 
may  be  well  known  to  the  conductor  of  the  train  that  he  is  pos- 
sessed of  such  a  ticket,  from  his  customary  use  of  it  in  going  and 
returning  upon  the  road,  his  fare  may  be  demanded,  and  he  may 
be  ejected  if  he  refuses  to  pay  it." 

§  573'  ^o  ^  regulation  that  when  the  ticket  of  the  passenger 
is  demanded  in  exchange  for  a  check,  it  shall  be  surrendered  by 
the  passenger,  is  considered  reasonable;  and  if  the  passenger 
refuse  to  surrender  his  ticket  when  thus  demanded,  he  may  be 
removed  from  the  train.'  But  the  passenger  cannot  be  required 
toi  give  up  his  ticket  unless  a  check,  or  some  other  evidence  of 
the  fact  that  he  has  paid  for  his  passage,  be  given  to  him  in  its 
stead.*  And  if  he  has  done  so,  and  another  conductor  of  the 
company,  taking  the  place  of  the  one  to  whom  he  has  given  his 
ticket,  and  not  informed  of  the  fact,  demand  it  again  of  him,  and 
put  him  off  after  being  told  by  the  passenger  of  its  delivery  to 
the  conductor  previously  in  charge  of  the  train,  such  expulsion 
will  be  unlawful,  and  he  may  sue  and  recover  damages  from  the 
company.^ 

§  574.  While  the  second  conductor  in  such  a  case  acts  in 
the  performance  of  his  duty,  as  between  himself  and  the  com- 
pany, in  putting  off  the  passenger  who  cannot  show  his  ticket, 
that  will  not  excuse  the  wrongful  act  of  the  first  conductor  in 
taking  from  the  passenger  his  ticket  without  giving  him  in  re- 
turn some  evidence  of  his  right  to  travel  upon  the  train,  and  the 
company  will  be  liable  for  compensatory  but  not  to  punitory 
damages.*  And  so  where  the  passenger  had  paid  for  and  had 
obtained,  as  he  supposed,  a  ticket  which  entitled  him  to  his  pas- 
sage to  his  destination,  but  which,  by  a  mistake  of  the  compa- 
ny's agent  from  whom  it  was  purchased,  only  entitled  him  to  be 

'  Maples  V.  The  Railroad,  38  Conn.  *  State  v.  Thompson,  20  N.  H.  250. 

557.  'Pittsburg  etc.  R.  R.  ».  Hennigh,  39 

'Downs  t;.  The  Railroad,  36  Conn.  Ind.  509;  Palmer  v.  The  Railroad,  3 

287.  Rich.  S.  C.  (N.  S.)  380. 

« Havens  ?i.  The  Railroad,  28  Conn.  "Townsend  f .  The  Railroad,  56  N. 

69;  The  Northern  etc.  R.  R.  v.  Page,,  Y.  295. 
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carried  to  a  point  short  of  such  destination,  and  after  he  had 
been  carried  beyond  the  place  designated  in  the  ticket,  and  before 
reaching  that  to  which  he  had  really  contracted  and  paid  to  be 
carried,  he  was  ejected  because  the  ticket  did  not  entitle  him  to 
be  carried  further,  it  was  held  that  the  conductor  had  performed 
his  duty,  and  that  as  between  him  and  the  passenger  the  ticket 
was  conclusive,  but  that  the  company  was  liable  to  him  for  dam- 
ages for  the  eviction,  by  reason  of  the  mistake  of  its  ticket 
agent.^  ^ 

§  575-  When  journey  to  which  ticket  entitles  is  com- 
menced, IT  MUST  BE  continued  TO  ITS  END.  The  performance 
of  the  contract  for  carriage  evidenced  by  the  ticket,  it  has  been 
held,  must  be  demanded  by  its  holder  as  an  entirety,  when  there 
is  no  express  agreement  upon,  the  subject  on  the  ticket  or  with 
an  agent  of  the  company  with  competent  authority  to  make  it. 
If,  therefore,  by  its  terms,  the  ticket  is  for  a  passage  from 
one  point  to  another,  when  the  journey  has  been  once  commenced 
it  must  be  continued  without  intermission  until  the  destination 
named  in  the  ticket  has  been  reached,  and  the  passenger  cannot 
claim  the  right  to  stop  at  any  intermediate  place  and  continue  his 
trip  upon  a  subsequent  train  of  the  same  company  with  the  same 
ticket.^  And  when  the  ticket  limits  the  time  within  which  it 
must  be  used,  it  will  not  entitle  its  holder  to  a  passage  after  the 
expiration  of  that  time.  Tickets  frequently  provide  that  they 
shall  be  good  for  a  certain  number  of  days,  and  it  has  been  often 
held,  in  such  cases,  that  such  words  amount  to  a  condition  or  to 
a  stipulation  between  the  carrier  and  the  holder  that  if  they  are 
not  used  within  the  specified  time,  the  right  to  be  carried  under 
the  contract  is  lost,  and  all  obligation  under  it  on  the  part  of  the 
carrier  is  at  an  end.' 

>  Frederick  v.  The  Railroad,  5  Cent,  tram,  1 1   Ohio   St.  457 ;   Churchill  v. 

Law  Journal  (1877),  476.     And  see  in  The  Railroad,  67  111.  390;   McClure  w. 

support  of  these  cases,  Bennett  v.  The  The  Railroad,  34  Md.  532 ;  Cheney  v. 

Railroad,  5  Hun,  599;   Downs  f.  The  The  Railroad,   11   Met.  121;   State  t'. 

Railroad,  36  Conn.  287;    Chicago  etc.  Overton,  4  Zab.  (24  N.J.  Law)  435. 
R.  R.  V.  Griifin,  68  111.  499;   Pullman        «  Wentz  v.  The  Railway,  5  Thomp. 

etc.  Co.  V.  Reed,  75  id.  125;  Shelton  v.  &  C.  556,  3  Hun,  241;   Barker  v.  Cof- 

The  Railway,  29  Ohio  St.  214.  lin,  31  Barb.  556;  Boston  etc.  R.  R.  v. 

•Oil  Creek  R'y  v.  Clark,  72  Penn.  Proctor,  1  Allen,  267;  Churchill  v.  The 

St.  231 ;  Cleveland  etc.  R.  R.  v.  Bar-  Railroad,  67  111.  390. 
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§576.  For  what  time  good.  So  where  the  ticket  is  in 
terms  "  good  for  this  date  only,"  it  is  not  good  for  any  subse- 
quent date.^  And  where  "  good  for  one  seat,"  it  means  a  seat 
on  the  same  train  upon  which  the  holder  has  once  taken  passage, 
and  not  upon  another  train  or  upon  different  stages  of  the  same 
journey.^  But  it  has  been  held  that  "  good  for  this  trip  only," 
relates  to  the  time  of  using  the  ticket  and  not  to  its  date,  and  that 
therefore  the  holder  may  retain  the  ticket  and  commence  his 
journey  on  a  subsequent  day  to  its  date,  but  that  having  once 
commenced  it,  it  must  be  continuous,  and  if  he  stop  over  upon 
the  route,  he  cannot  afterwards  proceed  with  the  same  ticket.' 
And  where  the  ticket  was  "  good  for  twenty  days,"  it  was  said 
that  although  the  holder  might  defer  using  it  until  the  time  was 
about  to  expire,  yet  if  he  commenced  his  trip  as  soon  as  he  ob- 
tained the  ticket,  he  must  continue  it  to  the  end  without  stopping, 
and  that  if  he  stopped  over  for  another  train,  he  would  forfeit  his 
right  to  go  further  with  the  same  ticket,  although  the  twenty 
days  had  not  elapsed.* 

§  577.  But  rule  different  in  case  of  coupon  tickets. 
A  well  recognized  distinction  exists,  however,  between  the  ordi- 
nary ticket  of  the  carrier,  which  binds  it  to  carry  from  point  to 
point  upon  its  own  road,  and  tickets  which  entitle  the  holder  not 
only  to  passage  over  the  line  of  the  company  issuing  them,  but 
also  over  other  connecting^  lines  over  which  it  is  necessary  for  him 
to  pass  in  order  to  reach  his  destination,  and  which  are  issued  in 
what  is  called  the  coupon  form  and  are  denominated  coupon  tick- 
ets. When  the  carriage  contemplated  is  confined  to  the  line 
which  issues  the  ticket,  it  is  a  contract  solely  with  that  line  to 
carry  the  holder  according  to  its  terms,  and  when  the  trans- 
portation is  once  begun,  both  parties  are  held  to  a  continuous 
performance  until  it  is  completed,  unless  otherwise  agreed. 

§  578.    But  when  the  passenger  has  received  from  the  carrier 

'Elmore  v.   Sands,   54  N.  Y.   512;  < Hamilton ?;. The  R.  R.  51  N.  Y.  100. 

Boice  •!).  The  Railroad,  61  Barb.  611;  The  lawwas  thus  stated  by  Lott,  Ch. 

Shedd  V.  The  Railroad,  40  Vt.  88 ;  Che-  C,  but  the  other  judges  declined  to  ex- 

ney  ti.  The  Railroad,  11  Met.  121.  press  their  opinions  upon  the  point,  it 

"  Dietrich  v.  The  Railroad,  71  Penn.  being  unnecessary  to  do  so,  there  being 

St.  432.  error  upon  another  point,  on  which  the 

•Pier  t;.  Finch,  24  Barb.  514.  judgment  below  was  reversed. 
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a  number  of  such  coupon  tickets,  one  for  his  passage  over  the 
route  of  the  first,  and  others  as  passports  over  the  lines  of  suc- 
ceeding carriers,  the  rule  applicable  to  common  carriers  of  goods, 
by  which  a  through  bill  of  lading  and  the  payment  of  through 
freight  would  make  the  first  or  contracting  carrier  responsible 
for  their  safe  transportation  throughout  their  whole  route  to 
destination,  does  not  apply,  and  such  tickets  are  held  not  to  im- 
port a  contract  on  the  part  of  the  first  carrier,  from  whom  they 
are  received,  to  be  responsible  for  the  carriage  of  the  passenger 
beyond  its  own  line.  _  In  such  cases,  the  first  carrier  is  consid- 
ered rather  in  the  light  of  an  agent  for  the  succeeding  carriers, 
than  as  undertaking  for  their  faithful  discharge  of  their  duty, 
and  the  coupons  as  in  the  nature  of  contracts  on  behalf  of  the 
successive  carriers,  and  binding  upon  them  in  the  same  manner  as 
if  issued  by  themselves.  And  tl  e  same  rule  of  construction  is 
applied  when  the  question  is  as  to  responsibility  for  the  loss  of 
the  passenger's  baggage,  the  carriage  of  which  is  regarded  as  a 
mere  incident  of  the  carriage  of  the  passenger.*  And  conse- 
quently it  has  been  held  that,  in  the  absence  of  an  express  con- 
tract for  through  transportation,  or  circumstances  from  which 
it  will  be  implied,  the  holder  of  such  coupon  tickets  is  not  bound 
to  pursue  his  journey  without  intermission  when  it  has  been 
once  begun,  as  in  the  case  of  a  passenger  whose  trip  is  confined 
to  the  route  of  a  single  carrier,  but  may,  at  the  end  of  each  of  its 
stages  represented  by  such  tickets,  temporarily  discontinue  his 
passage  without  losing  his  right  to  resume  it  within  a  reasonable 
time.* 

§  579.  There  is,  however,  nothing  in  the  employment  of  such 
tickets  inconsistent  with  the  idea  of  a  contract  for  through  trans- 
portation by  the  first  carrier  which  will  make  him  the  responsi- 
ble party  to  the  passenger  for  all  injuries  or  losses  throughout 
the  entire  journey.  It  may  therefore  be  shown  that  there  was 
such  a  contract,  notwithstanding  the  acceptance  of  such  tickets, 

■Knightf.TheRailroad,  56Me.  234;  Smith,  29  Vt.  421;  Nashville  etc.  R. 

Hartan  v.  The  Railroad,  114  Mass.  44;  R.  v.  Sprayberry,  9  Heisk.  852;  Ante, 

Kessler  v.  The  Railroad,  7  Lans.  62;  §  1^2  n. 

Hood  V.  The  Railroad,  22  Conn,  i ;  El-  »  Brooke  v.  The  Railway,  15'  Mich, 

more  v.  The  Railroad,  23  id.  457;  Ells-  332, 
worth  w.Tartt,  26  Ala.  733;  Sprague  v. 
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and  that  the  tickets  were  delivered  in  pursuance  of  the  contract; 
and  whether  or  not  there  was  such  a  contract  must,  in  every 
case  of  the  kind,  depend  upon  the  facts^  In  Quimby  v.  Vander- 
bilt,^  the  evidence  was  positive  of  a  verbal  contract  by  the  de- 
fendant to  carry  the  plaintiif  from  New  York  to  San  Francisco, 
and  there  were  various  facts  and  circumstances  besides,  tending 
to  prove  that  the  contract  was  entire  on  his  part ;  and  although 
the  plaintiff  had  accepted  separate  tickets  for  different  parts  of 
the  route,  parol  evidence  of  the  real  contract  was  held  to  be  ad- 
missible. "  They  "  (the  tickets),  said  Denio,  J.,  "  are  quite  con- 
sistent with  a  more  special  bargain.  *  *  *  "^Te  do  not 
say  that  the  receiving  of  separate  tickets  for  the  different  lines  is 
not  evidence  of  some  weight  upon  the  question  whether  the 
contract  was  entire,  but  we  hold  that  it  does  not  come  within 
the  rule  which  excludes  parol  testimony  respecting  a  contract 
which  has  been  reduced  to  writing."  But  if  nothing  more  be 
shown  than  the  sale  of  the  tickets,  it  will  be  presumed  that 
nothing  further  was  contemplated  than  that  the  carrier  should  be 
responsible  for  his  own  route  alone.^  And  while  proof  of  the 
fact  that  the  passage  money  was  paid  for  the  whole  trip,  and  was, 
by  an  agreement  between  them,  to  be  divided  among  the  car- 
riers upon  the  different  routes  in  a  specified  manner,  would  not 
establish  such  a  partnership  arrangement  as  would  make  them 
jointly  or  separately  liable  for  the  negligence  of  each  other,  yet  if 
it  could  be  shown  that  the  agreement  was  to  divide  the  net  profits 
instead  of  gross  receipts,  the  rule  would  be  different.^  And  if  it 
should  appear  that  the  contract  with  the  carrier  was  for  through 
transportation,  and  that  the  succeeding  carriers  acted  in  its  ac- 
complishment merely  as  agents,  the  contract  would  be  construed 
as  entire,  and  the  passenger,  having  once  commenced  the  journey, 
would  be  obliged  to  continue  it  without  intermission. 

§  580.  Tickets  not  expressing  always  the  entire  con- 
tract, IT  MAY  BE  SHOWN  BY  OTHER  PROOF.  Passcngcr  tickets 
do  not  generally  set  out  the  full  contract  between  the  parties,  and 
are  for  the  most  part  mere  memoranda,  importing  a  contract  on 
the  part  of  the  carrier  to  carry  the  passenger  from  one  given 

'  17  N.  Y.  306.  363 ;  Kessler  v.  The  Railroad,  6i  id.  538. 

'  Milnor  v.  The  Railroad,  53  N.  Y.        » Ante,  §  158  et  seq. 
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pobt  to  another,  in  the  manner  in  which  the  holders  of  such 
tickets  are  usually  carried ;  and  where  they  do  not  purport  to  be 
the  complete  agreement  between  the  carrier  and  the  passenger,  it 
has  been  held  that  suppletory  evidence  is  competent  to  show  that 
there  was  a  further  contract  than  that  indicated  by  the  ticket.' 
In  this  incomplete  form,  they  are  no  more  than  the  tokens  or 
checks  which  the  bailor  may  take  from  the  common  carrier  as 
evidence  of  his  receipt  of  goods  for  the  purpose  of  being  carried, 
and  which  would  not  be  held  to  preclude  the  bailor  from  show- 
ing a  special  contract  with  the  carrier  as  to  the  terms  upon  which 
they  had  been  accepted.  But  when  such  tickets  profess  to  set 
out  or  to  contain  the  terms  of  a  special  contract  between  the  car- 
rier and  the  passenger,  as  they  frequently  do,  there  is  no  reason 
why  they  should  not  be  held  as  conclusive  upon  the  passenger, 
as  bills  of  lading  or  the  receipts  of  the  common  carrier  are  upon 
the  bailor  of  goods. 

§  581.  Passenger  carrier  cannot  limit  his  liability  by 
NOTICE  OR  REGULATION.  It  has  been  frequently  held  that  mere 
notices  to  the  passenger  are  no  more  effectual  for  the  purpose  of 
limiting  the  liabilitjr  of  the  passenger  carrier  than  of  the  common 
carrier  of  goods,  and  that  any  regulation  he  may  adopt,  the  effect 
or  tendency  of  which  would  be  to  release  him  in  the  least  from 
that  utmost  care  and  diligence  which  the  law  requires  of  him, 
whether  such  regulation  was  known  to  the  passenger  or  not, 
would  be  absolutely  nugatory.  But  one  who  intends  to  become 
a  passenger  may  contract  with  the  carrier  in  the  same  manner 
as  the  owner  of  goods,*  and  when  the  contract  has  been  put  into 
the  passenger's  ticket,  the  same  conclusive  presumption  exists 
that  it  is  the  complete  and  entire  contract  between  the  parties,  as 
when  the  contract  for  the  carriage  of  goods  is  contained  in  the 
carrier's  receipt  or  bill  of  lading.  And  if  the  passenger  has  ac- 
cepted from  the  carrier  such  a  ticket,  to  be  used  by  him  as  evi- 

'  Northern   R.    R.  Co.  v.   Page,  22  '  But  according  to  the  weight  of  au- 

Barb.  130;  Barker  v.  Coflin,  31  id.  556;  thorit^-,  the  carrier  cannot  be  relieved, 

Nevins  v.  The  Bay  State  Co.  4  Bosw.  even  by  contract,  from  the  obligation 

225;  Brown  v.  The  Railroad,  n  Cush.  to  exercise  the  utmost  care  and  dili- 

97;  Johnson  v.  The  Railroad,  46  N.  gence   for  the  personal  safety  of  the 

H.  213;   Rawson  v.  The  Railroad,  48  passenger.     Post,  §  583  et  seq. 
N.  Y.  212 ;  Elmore  v.  Sands,  54  id.  512. 
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dence  of  his  right  to  be  carried  over  the  route,  and  in  the  vehi- 
cles of  the  carrier,  he  will  be  held  to  have  agreed  to  be  carried 
according  to  the  contract. 

§  582.  The  same  good  faith  will,  however,  be  required  of  the 
carrier  in  his  dealings  with  the  passenger  in  respect  to  such 
tickets,  as  is  required  of  the  common  carrier  of  goods  when  he 
undertakes  to  qualify  his  liability  by  the  terms  of  his  receipt; 
and  the  ticket  will  be  held  to  have  the  obligatory  effect  of  a  con- 
tract only  when  the  written  or  printed  matter,  designed  to  vary 
the  contract  from  that  which  would  be  implied  by  the  law,  is 
upon  the  face  of  the  ticket,  and  so  patent  that  it  will  be  presumed 
that  the  passenger  could  have  failed  to  see  and  understand  it 
only  from  inattention  or  negligence.  Consequently,  if  the  car- 
rier has  resorted  to  any  device  to  conceal  it  from  the  passenger's 
notice,  or  if  he  has  affixed  it  to  the  ticket,  whether  designedly  or 
not,  in  such  a  manner  as  that  it  would  not  have  been  probably 
noticed,  as  if  it  should  be  written  or  printed  illegibly  or  unintel- 
ligibly, or  upon  the  back  of  the  ticket,  the  presumption  would  be 
that  it  had  not  been  seen  or  understood  by  him,  and  that  he  had 
therefore  never  assented  to  it.' 

§  583.  Right  of  the  carrier  to  provide  against  liabil- 
ity FOR  injuries  to  THE  PASSENGER  FROM  THE  NEGLIGENCE  OF 

THE  CARRIER  OR  HIS  SERVANTS.  The  dccisions  of  the  courts  as 
to  the  right  of  the  carrier  of  passengers  to  limit  his  liability  for 
the  neglect  of  that  care  and  circumspection  which  the  law  re- 
quires of  him,  have  followed  the  same  course  as  those  upon 
the  right  of  the  carrier  of  goods  to  guard  himself  by  contract 
with  the  bailor  against  the  consequences  of  his  negligence ;  and  the 
same  diversity  as  to  the  validity  of  such  contracts  and  the  extent 
to  which  they  may  provide  against  the  carrier's  liability,  when 
they  are  allowed,  is  to  be  found.  The  courts  before  which  this 
subject  has  come,  both  as  to  the  carrier  of  passengers  and  as  to  the 
carrier  of  goods,  do  not  seem  to  have  been  influenced  in  the  con- 
clusions to  which  they  have  come  by  the  difference  in  the  sub- 
jects of  the  contracts  in  the  two  cases,  the  same  courts  which 
deny  the  right  of  the  common  carrier  of  goods  to  provide  by  his 
contract  against  the  consequences  of  his  negligence,  denying, 

'  Brown  v.  The  Railroad,  11  Cush.  97,  and  ante,  §  245. 
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also,  the  same  right  to  the  passenger  carrier  when  the  carriage 
of  the  passenger  himself  is  the  subject  of  contract,  however  ex- 
plicit the  contract  may  be,  and  even  though  the  carriage  may  be 
gratuitous.  And  this  may  be  stated  to  be  the  now  decidedly 
prevailing  doctrine  in  this  country.* 

§  584,  The  leading  case  as  to  the  right  of  the  passenger  car- 
rier to  enter  into  stipulations  with  his  passenger  so  as  to  exoner- 
ate himself  from  liability  for  the  negligence  of  himself  or  his  ser- 
vants, from  which  the  passenger  has  suffered  injury,  is  that  of 
The  Railroad  v.  Lockwood.^  This  was  the  case  of  a  passenger 
traveling  under  what  was  known  as  a  drover's  pass,  in  which  it 
was  agreed,  as  one  of  the  mutual  terms  of  the  arrangement  for 
carrying  his  cattle,  that  the  plaintiff  should  take  upon  himself 
all  the  risk  of  injury  to  them  and  of  personal  injury  to  himself, 
and  that  the  acceptance  of  the  pass  was  to  be  considered  a 
waiver  of  all  claim  for  damages  for  injuries  received  on  the  train. 
Having  received  personal  injury  from  the  negligence  of  the  ser- 
vants of  the  company,  he  brought  this  suit,  which  was  defended 
upon  the  ground  that  under  the  terms  of  this  contract  the  com- 
pany was  released  from  all  liability  for  negligence.  But  after  an 
elaborate  discussion  of  the  question  as  to  the  right  of  the  carrier, 
either  of  passengers  or  of  goods,  to  provide  by  contract  for  ex- 
emption from  liability  for  the  consequences  of  negligence,  in 
which  the  question  as  to  each  was  treated  as  depending  upon 
the  same  principle,  the  conclusion  was  reached  that  a  contract, 
the  object  of  which  was  to  relieve  the  carrier,  whether  of  pas- 
sengers or  of  goods,  from  responsibility  for  the  negligence  of 
himself  or  of  his  servants,  was  neither  just  nor  reasonable  in  law, 
and  that  the  reasons  for  this  conclusion  applied  with  special  force 
to  the  case  of  the  carrier  of  passengers.  The  contract,  therefore, 
so  far  as  it  undertook  to  affect  the  liability  of  the  carrier  for  neg- 
ligence in  the  carriage  of  the  passenger,  was  declared  to  be  to- 
tally void,  and  the  defense  was  disallowed.' 

§  585.     In  this  and  in  several  of  the  cases  upon  this  subject, 

'  Cleveland  etc.  R.  R.  v.  Curran,  19  Selby,  47  Ind.  471 ;  Mobile  etc.  R.  R.f. 

Ohio  St.  I ;  Penn.  R.  R.  v.  Henderson,  Hopkins,  41  Ala.  4S6;    Flinn  v.  The 

51  Penn.  St.  315;  Jacobus  v.  The  Rail-  Railroad,  i  Houston  (Del.),  469. 
road,  20  Minn.  125;  Rose  v.  The  Rail-        >  17  Wall.  357. 
road,  39  Iowa,  246;  Ohio  etc.  R.  R.  v.        >  See  ante,  §  362,  263. 
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it  is  said  that,  in  cases  of  the  kind,  no  distinction  can  be  made 
between  the  degrees  of  negligence ;  and  any  neglect  to  exercise 
the  reasonable  care  and  diligence  which  the  mode  of  carriage 
and  the  circumstances  make  necessary  for  the  safety  of  the  pas- 
senger, will  be  considered  as  negligence,  against  responsibility 
for  which  it  would  be  unreasonable  to  permit  the  carrier  to  con- 
tract. How  far  the  passenger  may,  by  an  express  contract,  dis- 
pense with  that  utmost  care  and  diligence  which  are  the  meas- 
ure of  the  carrier's  duty  to  the  passenger,  or  whether  he  can  by 
the  most  solemn  contract  do  so  to  any  extent  whatever,  seems 
not  to  be  distinctly  affirmed.  The  reasonable  conclusion,  how- 
ever, from  the  language  employed  in  these  cases  is,  that  such 
contracts  are  utterly  futile  for  any  purpose  or  to  any  extent 
whatever. 

§  586.  But  the  difference  in  the  degrees  of  negligence  in  its 
bearing  upon  contracts  of  this  description  has,  in  other  cases, 
been  recognized,  and  the  vahdity  of  such  stipulations  has  been 
made  to  turn  upon  the  nature  of  the  negligence  of  himself  or  his 
servants,  against  which  the  carrier  undertakes  to  protect  himself; 
or  rather,  it  is  permitted  to  have  effect  only  when  the  negligence 
in  the  particular  instance,  is  not  of  that  kind  denominated  gross 
or  willful.'  And  again,  by  other  courts  it  is  held  that,  when  the 
carrier  receives  no  compensation  for  the  carriage  from  the  pas- 
senger, but  carries  him  gratuitously,^  or  when  there  is  a  consid- 
eration in  the  partial  abatement  of  the  regular  and  established 
fare,^  he  may  lawfully  contract  with  the  passenger  that  the  lat- 
ter will  take  upon  himself  all  the  risk  of  personal  injury  from  the 
negligence  of  the  agents  or  servants  of  the  carrier  for  which  the 
carrier  would  otherwise  be  Hable ;  and  such  an  agreement,  it  has 
been  held,  will  protect  the  company,  not  only  against  liability  for 
injuries  from  negligence  during  the  actual  transit  of  the  passen- 

'111.  Cent.  R.  R.  v.  Read,  37  111.  442,    29  Barb.  602;    Poucher  v.  The 

484;  Wells  V.  The  Railroad,  26  Barb.  Railroad,  49  N.  Y.  263;    McCawley  v. 

6ti;  Indiana  etc.  R.  R.  v.  Munday,  21  The  Railway,  L.  R.  8  Q.  B.  57;  Gallin 

Ind.  48.  V.  The  Railway,  L.  R.  10  Q.  B.  212; 

^  Wells  V.  The  Railroad,  26  Barb,  641,  Hall  v.  The  Railway,  id.  437.     For  the 

24  N.  Y.  181 ;  Perkins  v.  The  Railroad,  rule  as  to  the  necessity  for  proof  of  con- 

24  id.  196;   Kinney  v.  The  Railroad,  3  sideration  to  sustain  a  contract  limiting 

Vroom,  32  N.  J.  Law  407.  the  carrier's  liability,  see  York  Co.  v. 

»Bissell  V.  The  Railroad,  25  N.  Y.  Central  Railroad,  3  Wall.  107. 
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ger,  but  also  for  such  as  he  may  sustain  from  the  carelessness  of 
its  servants  while  at  its  station  for  the  purpose  of  taking  his  pass- 
age,* or  from  the  unsafe  condition  of  its  grounds  after  the  transit 
has  been  ended.^ 

§  587.  The  passenger  must  conform  to  the  regulations 
OF  the  carrier,  and  may  be  ejected  for  refusal.  The 
passenger  takes  his  ticket  always  with  the  understanding  that  he 
will  conform  to  the  reasonable  regulations  of  the  carrier;  and  it 
has  been  held  that  an  obedience  to  such  regulations  is  a  condi- 
tion of  the  contract  to  carry,  though  not  expressed  in  the  con- 
tract or  known  to  the  passenger;  and  for  a  persistent  refusal  to 
comply  with  them,  the  carrier  may  resort  to  the  necessary  force 
to  remove  the  passenger  from  his  conveyance.  In  resorting, 
however,  to  this  extreme  measure,  the  carrier  assumes  the  re- 
sponsibility of  the  reasonableness  of  the  regulation,  and  if  it 
should  be  held  to  be  unreasonable,  he  will  have  acted  without 
authority,  and  will  be  liable  in  damages  to  the  passenger.  He 
has  no  right,  arbitrarily,  to  adopt  rules  or  regulations  for  which 
there  is  no  occasion,  and  which  may  unnecessarily  subject  the 
passenger  to  inconvenience  or  danger,  and  to  undertake  their  en- 
forcement by  his  forcible  expulsion.  Nor  can  he  lawfully  eject 
or  refuse  to  carry  the  passenger,  especially  after  the  carriage  has 
been  commenced,  because  of  a  violation  of  an  lonessential  rule; 
nor  can  he  claim  this  right  because  the  regulation  itself  provides 
that  such  shall  be  the  penalty  for  its  violation. 

§  588.  The  courts,  however,  both  in  this  country  and  in  En- 
gland, have  gone  very  far  in  sustaining  the  regulations  of  carriers 
of  'passengers  by  railway,  for  reasons  peculiar  to  that  mode  of 
carriage.  "  Transportation  by  railway,"  it  was  said  in  Hibbard 
V,  The  Erie  Railroad  Company,*  "  is  one  of  the  highest  efforts  of 
science  and  art,  and  imposes  upon  those  employed  in  it  a  degree 
of  care,  circumspection  and  diligence  unknown  to  other  modes 
of  conveyance.  It  implies  also  a  degree  of  authority  in  the  di- 
rection and  management  of  the  trains,  in  their  progress  over  the 

'  Poucher  v.  The  Railroad,  supra.  protect  themselves  against  loss  or  dam- 

''  Gallin  v.  The  Railway,  supra.     For  age  occasioned    by  their  own  negli- 

the  cases  in  which  this  defense  was  gence,  see  ante,  §  260  et  seq. 

made  by  the  common  carrier  of  goods,  "  15  N.  Y.  455. 

and  as  to  the  extent  to  which  they  may 
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road,  and  in  regard  to  the  time  and  manner  in  which  passengers 
shall  enter  and  depart  from,  and  the  conditions  upon  which  they 
are  to  remain  within  the  cars,  little  less  than  absolute.  Such 
regulations  as  will  enable  a  railroad  corporation  to  execute  its 
difficult  and  responsible  duties,  insure  the  comfort  and  safety  of 
its  passengers,  and  protect  itself  from  wrong  and  imposition,  it 
has  an  undoubted  right  to  prescribe,  provided  such  regulations 
are  reasonable  and  just." 

§  589.  The  necessity  for  promptness  in  the  movements  of 
their  trains  has  also  been  held  to  justify  the  enforcement  of  their 
rules  and  regulations  as  to  passengers,  with  a  decision  and  firm- 
ness which  would  not  perhaps  be  altogether  approved  in  the 
management  of  their  business  by  carriers  by  other  modes  of 
conveyance.  On  this  ground,  it  was  held  in  the  same  case  that 
when  the  passenger  had  forfeited  his  right  to  be  carried  further 
by  a  refusal  to  exhibit  his  ticket  to  the  conductor  when  its  exhi- 
bition was  demanded,  and  the  signal  had  been  given  to  stop  the 
train  for  the  purpose  of  removing  him  from  it,  he  could  not  re- 
gain his  right  to  be  carried  on  by  then  exhibiting  it,  and  that  the 
conductor  was  justified  in  persisting,  notwithstanding  its  exhibi- 
tion after  he  had  given  the  signal  for  stopping  the  train,  in  eject- 
ing him.  "  This  question,"  said  Denio,  C.  J.,  "  requires  a  consider- 
ation of  the  peculiar  character  of  this  new  mode  of  transporting 
persons.  Railroad  trains  are  run  according  to  a  scheme  in  which 
the  time  required  in  passing  from  one  point  to  another,  and  the 
time  required  for  the  necessary  stoppages,  is  accurately  calcu- 
lated. Any  derangement  or  departure  from  the  time  fixed  is  ex- 
ceedingly hazardous  to  the  safety  of  the  company's  property,  and 
to  the  lives  of  the  passengers  and  the  persons  employed  in  run- 
ning the  train.  The  most  horrible  calamities  have  often  been 
the  result  of  such  derangements,  A  train  of  railroad  cars  can- 
not be  stopped,  and  again  set  in  motion  so  as  to  attain  its  former 
speed,  without  considerable  delay;  and  if  one  passenger,  by  his 
unjustifiable  humor,  can  cause  the  cars  to  stop,  another  may  do 
the  same  thing,  and  the  utmost  irregularity  may  be  brought 
about.  The  rule  was,  therefore,  in  my  judgment,  plainly  reason- 
able, which  imposed  a  forfeiture  of  his  right  to  proceed  further 
in  the  cars,  upon  a  person  who  should  refuse  to  show  his  ticket 
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to  a  conductor  when  requested.  Having  forfeited  his  right  by  his 
improper  conduct,  it  was  for  the  company  or  its  agents  to  say 
■whether  he  should  be  retained  after  having  occasioned  the  incon- 
venience of  a  stoppage  by  his  pertinacity."  And  this  may  be  con- 
sidered a  well  established  rule.^  But  though  for  such  breach  of 
his  implied  contract  to  obey  the  regulations  of  the  carrier  he  may 
be  excluded  from  that  particular  train,  the  company  cannot,  for 
the  same  offense,  prohibit  him  from  going  on  another  train.^ 

§  590.  It  has  been  held  that  the  passenger  who  refuses  to 
obey  a  reasonable  regulation  of  the  carrier  forfeits  his  right  to 
be  carried,  and  at  once  puts  himself  in  the  condition  of  an  in- 
truder, and  may  be  ejected  at  any  point  upon  the  carrier's  route 
at  which  he  may  choose  to  put  him  off ;  and  that  the  railway  car- 
rier need  not  delay  his  removal  until  its  train  comes  to  a  station, 
but  may  stop  the  train  and  expel  him  at  once.*  A  carrier,  it  is 
said,  is  not  required  by  the  common  law  to  put  out  a  trespasser 
at  one  place  rather  than  another,  and  while  the  law  will  not 
permit  a  person  to  be  exposed  wantonly  to  peril,  there  is  no  rule 
which  requires  any  consideration  to  be  shown  for  the  mere  con- 
venience of  a  wrongdoer;  otherwise,  such  companies  would  be 
subject  to  imposition  by  being  compelled  to  carry  persons  from 
station  to  station  without  compensation.  But  while  this  should  be 
the  general  rule,  there  may  be  circumstances  under  which  such 
a  course  would  be  unjustifiable,  and  would  subject  the  carrier  to 
liability  to  damages  to  the  person  thus  treated;  as  where  the 
passenger  having  a  ticket  had  accidentally  lost  or  mislaid  it,  and 
not  being  able  to  show  it  when  called  upon  by  the  conductor,  in 

'State  V.  Thompson,  20  N.  H.  250;  Whittemore, 43  id.  420.     In  Illinois,  by 

State    V.   Campbell,    3    Vroom,    309;  statute,  passengers  can  be  put  off  only 

O'Brien  v.  The  Railroad,  15  Gray,  20;  at  regular  stations  of  railway  carriers. 

Stone  V.   The   Railroad,  (Iowa  S.  C),  for  failure  or  refusal  to  pay  fare ;  Terre 

S  Central  Law  Journal,  477  (reported  Haute  R.R.t-.  Vanatta,  21  HI.  1S8.  But 

in  full  in  10  Chicago  Legal  News,  78,  the  statute  does  not  require  that  they 

November  24,   1877);   Nelson  v.  The  shall  not  be  put  off  elsewhere  on  the 

Railroad,  7  Hun,  140.  road  for  a  refusal  to  surrender  their  tick- 

»  State  V.  Campbell,  supra.  ets,  when  required  by  a  regulation  of  the 

'  Great  Western  R'y   v.  Miller,    19  carrying  company.     HI.  Cent.  R.  R.  v. 

Mich.  305 ;  McClure  v.  The  Railroad,  Whitteniore,  supra.     See  also  Nelson 

34  Md.  532;   Ohio  etc.  R.  R.  v.  Muhl-  v.  The  Railroad,  7  Hun,  140;  Hill  w 

ing,  30  111.  9;    Illinois  etc.  R.   R.  t;.  The  Railroad,  63  N.  Y.  loi. 
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conformity  with  a  regulation  of  the  company,  was  ejected  with- 
out being  afforded  an  opportunity  to  find  it.^ 

§  591.  The  right  to  eject  must  be  exercised  in  a  proper 
MANNER.  But  though  the  carrier  may  not  be  required  to  pay 
regard  to  the  mere  convenience  of  the  passenger,  when  he  has 
forfeited  his  right  to  be  carried,  by  his  misconduct  or  refusal  to 
comply  with  his  regulations,  he  cannot  eject  him  in  such  a  man- 
ner as  to  endanger  his  safety  without  making  himself  liable  for 
the  consequences.  He  can  use  no  more  force  than  may  be  neces- 
sary, and  if  he  resort  to  unnecessary  violence,  it  wiU  be  no  de- 
fense that  the  passenger  had  ofTended  against  his  rules,  and  had 
thereby  subjected  himself  to  the  carrier's  right  to  expel  him ;  and 
not  only  the  unnecessary  force,  but  any  circumstances  of  insult 
or  indignity  in  the  manner  of  his  expulsion,  may  be  shown  in  an 
action  by  the  passenger.^ 

§  592.  When  and  to  what  extent  passengers  may  re- 
sist. And  if  the  conductor,  or  any  servant  of  a  railway  com- 
pany, undertake  to  eject  a  passenger  while  the  train  is  moving 
so  rapidly  that  the  latter's  life  would  be  endangered  by  being 
forced  from  it,  it  has  been  held  that  he  may  resist  the  attempt, 
as  he  would  have  the  right  to  resist  an  attempt  to  take  his  life. 
"A  person,"  said  Comstock,  J.,  "cannot  be  thrown  from  a  rail- 
road train  in  rapid  motion,  without  the  most  imminent  danger  to 
life;  and  although  he  may  be  justly  liable  to  expulsion,  he  may 
lawfully  resist  an  attempt  to  expel  him  in  such  a  case.  As  the 
refusal  of  a  passenger  to  pay  fare  will  not  justify  a  homicide,  so 
it  fails  to  justify  any  act  which  in  itself  puts  human  life  in  peril; 
and  the  passenger  has  the  same  right  to  repel  an  attempt  to  eject 
him,  when  such  an  attempt  wiU  thus  endanger  him,  that  he  has 
to  resist  a  direct  attempt  to  take  his  life.  The  great  law  of  self- 
preservation  so  plainly  establishes  this  conclusion  that  no  further 
argument  can  be  necessary,"  ^ 

'  Maples  V.  The  Railroad,  38  Conn.  v.  The  Railroad,  28  Ohio  St.  23 ;  Hewett 

557.  V.  Swift,  3  Allen,  420;   Penn.  R.  R.  v. 

'  Coppin  ».  Braithwaite,  supra,  §  545 ;  Vandiver,  42  Penn.  St.  365;   Seymour 

Moore's.  The  Railroad,  4  Gray,  465;  v.  Greenwood,  7  H.  &  N.  355;   Bayley 

Holmes  v.  Wakefield,   12  Allen,  580;  v-  The   Railway,  L.   R.  7  C.  P.  415; 

Law,&.  The  Railroad,  32    Iowa,  534;  Kline  i).  The  Railroad,  37  Cal.  400. 
Bass  V.  The  Railway,  36  Wis.,,  450;        ^Sanford  v.  The  Railroad,  23  N.  Y, 

State  V.  Ross,  2  Dutcher,  224;  Healey  343. 
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§  593.  And  not  only  may  the  passenger  resist  being  put  off 
under  circumstances  or  in  a  manner  which  may  endanger  his 
safety,  even  when  he  has  forfeited  his  right  to  be  carried  further, 
but  when  he  is  lawfully  upon  the  train,  and  has  the  right  to  be 
carried  on,  if  the  conductor  wrongfully  attempts  to  eject  him 
under  a  mistake  as  to  his  right  to  do  so,  the  passenger  may  re- 
sist to  the  utmost  extent  necessary  to  prevent  it.  "  When  a  con- 
ductor is  in  the  wrong,"  say  the  court  in  English  v.  The  Canal 
Company,*  "the  passenger  has  a  right  to  protect  himself 
against  any  attempt  to  remove  him,  and  resistance  can  lawfully 
be  made  to  such  an  extent  as  may  be  essential  to  maintain  such  a 
right.  Cases  occur  where  circumstances  may  imperatively  re- 
quire that  the  passenger  should  remain  on  the  train  on  account 
of  others  who  may  be  there  in  his  charge,  or  where  it  is  indis- 
pensable that  he  should  hasten  on  his  journey  without  delay;  and 
if  by  reason  of  the  mistaken  judgment  or  willfulness  of  the  con- 
ductor, he  could  be  expelled  when  lawfully  there,  serious  injury 
might  follow.  The  law  does  not  under  such  circumstances, 
place  the  passenger  within  the  power  of  the  conductor;  and 
when  lawfully  in  the  cars,  he  is  authorized  to  vindicate  such 
right  to  the  full  extent  which  might  be  required  for  his  protection." 
But  if  the  conductor  has  the  right  to  eject  the  passenger,  and  is 
proceeding  to  do  so  in  a  lawful  manner,  the  latter  has  no  right 
to  resist,  and  if  in  doing  so  he  receive  injury,  he  will  have  no 
one  to  blame  but  himself.' 

§  594.  "Whether  due  care  has  been  used,  a  question 
OF  fact.  But  it  does  not  necessarily  foUow,  as  a  conclusion  cf 
law,  that  the  railway  carrier  will  be  liable  for  the  injury  which 
may  be  sustained  by  the  passenger  in  being  put  off  while  the 
car  is  in  motion.  This,  it  has  been  held,  is  a  question  for  the 
jury,  and  not  for  the  court,  the  inquirj'^  in  every  such  case  being 
whether  due  and  proper  care  was  used  in  the  removal.'  ,  But  it 
is  most  unquestionably  the  duty  of  such  carriers,  if  their  cars  be 
moving  at  a  rate  which  would  make  the  removal  unsafe,  either 
to  stop  them  or  slacken  their  speed  to  such  a  degree  as  that  the 
passenger,  even  when  he  had  forfeited  his  right  to  be  carried 

'66  N.  Y.  454.  Slass.  228. 

'  Townsend  v.  The  Railroad,  56  N.  =  Healey  v.  The  Railroad,  28  Ohio 
Y.  295;  Murphy  v.  The  Railway,  118     Et.  23;  Murphy  t).  The  Railway,  supra. 
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further,  might  leave  or  be  put  off  safely;  and  any  failure  to 
observe  such  care  would  evince  reckless  conduct  which  would 
merit  the  severest  animadversion.^ 

§595.  The  treatment  due  the  passenger.  The -pas- 
senger is  entitled  not  only  to  every  precaution  which  can  be 
used  by  the  carrier  for  his  personal  safety,  but  also  to  respectful 
treatment  from  him  and  his  servants.  From  the  moment  the 
relation  commences,  as  has  been  seen,  the  passenger  is,  in  a  great 
measure,  under  the  protection  of  the  carrier,  even  from  the  vio- 
lent conduct  of  other  passengers  or  of  strangers  who  may  be 
temporarily  upon  his  conveyance.  But  as  against  the  assaults 
and  violence  of  his  servants,  the  passenger  has  the  right  to  claim 
an  absolute  protection,  and  the  carrier  will  undoubtedly  be  held 
responsible  for  any  unnecessary  personal  abuse  or  violence  of 
which  they  may  be  guilty  in  their  treatment  of  the  passenger 
whilst  engaged  in  the  discharge  of  their  assigned  and  appro- 
priate duties,  although  such  abuse  may  consist  in  an  assault  or 
battery  upon  the  person  of  the  passenger,  and  may  be  wholly 
unauthorized  by  the  carrier  and  prompted  by  the  vindictive 
feelings  of  the  servant  towards  the  passenger.  And  it  would 
seem,  according  to  some  of  the  cases,  that  the  carrier  may  be 
held  responsible  even  when  the  servant  has  seemingly  departed 
from  the  line  of  his  duty,  and  has  committed  the  assault  or  the 
personal  violence  upon  the  passenger  aside  from,  and  under  cir- 
cumstances wholly  unconnected  with  the  discharge  of  such 
duty;  and  that  the  fact  of  his  being  in  the  employment  of  the 
carrier,  and  engaged  in  the  prosecution  of  his  business  upon  his 
vessel  or  vehicle,  will  make  the  malicious  and  unauthorized 
attack  of  the  servant  upon  the  passenger  a  breach  of  duty  for 
which  the  carrier  himself  may  be  held  liable. 

§  596.  Liability  of  carrier  for  ill-treatment  of  pas- 
senger. In  a  leading  case  upon  this  subject,^  the  evidence  was 
that  the  plaintiff  was  a  passenger  in  the  defendant's  railway  car, 
and  in  the  absence  of  the  conductor,  surrendered  his  ticket  to 
a  brakeman.  The  brakeman  afterward  approached  him,  and 
in  language  coarse,  profane,  and  grossly  insulting,  denied  that  he 
had  given  him  the  ticket,  calling  him  a  liar,  a  cheat,  shaking  his 

'  Lovett  V.  The  Railroad,  9  Allen,  557.    '  Goddard  v.  The  Railway,  57  Me.  202. 
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fist  in  the  plaintiff's  face,  and  threatening  if  he  opened  his  mouth, 
to  kill  him.     This  abusive  language  was  continued  for  some 
minutes  in  view  of  many  passengers,  and  was  promptly  reported 
to  the  company's  agent,  but  the  brakeman  was  nevertheless  re- 
tained in  the  company's  employment.     A  verdict  for  a  large 
amount  was  found  against  the  company.     This  was  approved 
by  the  appellate  court.     "  It  may  be  true,"  it  was  said,  "  that  if 
the  carrier's  servant  willfully  and  maliciously  assaults  a  stranger, 
the  master  will  not  be  liable ;  but  the  law  is  otherwise  when  he 
assaults  one  of  his  master's  passengers.    The  carrier's  obligation 
is  to  carry  his  passenger  safely  and  properly,  and  to  treat  him 
respectfully;  and  if  he  intrusts  the  performance  of  this  duty  to 
his  servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  seems  to  be  now  well  settled 
that  the  carrier  is  obliged  to  protect  his  passenger  from  violence 
and  insult,  from  whatever  source  arising.     He  is  not  regarded 
as  an  insurer  of  his  passenger's  safety  against  ever}''  possible 
source  of  danger;  but  he  is  bound  to  use  all  such  reasonable 
precautions  as  human  judgment  and  foresight  are  capable  of, 
to  make  his  passenger's  journey  safe  and  comfortable.     He 
must  not  only  protect  his  passenger  against  the  violence  and  in- 
sults of  strangers  and  co-passengers,  but  a  fortiori,  against  the 
violence  and  insults  of  his  own  servants.     If  this  duty  to  the  pas- 
senger is  not  performed,  if  this  protection  is  not  furnished,  but, 
on  the  contrary,  the  passenger  is  assaulted  and  insulted,  through 
the  negligence  or  willful  misconduct  of  the  carrier's  servant,  the 
carrier  is  necessarily  responsible.     And  it  seems  to  us  it  would 
be  cause  of  profound  regret  if  the  law  were  otherwise.    The 
carrier  selects  his  own  servants  and  can  discharge  them  when  he 
pleases,  and  it  is  but  reasonable  that  he  should  be  responsible  for 
the  manner  in  which  they  execute  their  trust."  * 

§597-  This  case  has  been  approved,  and  the  law  as  thus 
stated  has  been  followed  by  the  courts  of  several  other  states  in 
similar  cases.    Thus,  where  a  deck  passenger  upon  a  steamboat, 

'The  same  principle  was  applied  in  equally   unprovoked  and    aggravated, 

the  same  court  in  the  case  of  Hanson  and  as  little  pertinent  to  his  duty,  and 

V.  The  Railway,  62  Me.  84,  in  which  a  verdict  for  ten  thousand  dollars  was 

the  proof  was  of  an  assault  and  battery  not  regarded  as  excessive  under   the 

upon    a   passenger   by    a   brakeman,  circumstances. 
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after  having-paid  the  price  of  his  passage,  was  assaulted  and  se- 
verely beaten  by  the  clerk  to  .whom  he  had  immediately 
before  paid  it,  for  the  alleged  reason  that  he  had  been  secreting 
himself  under  the  boilers  of  the  boat,  the  owners  of  the  steam- 
boat were  held  liable  as  the  carriers  of  the  passenger  for  the  act 
of  their  clerk,  and  were  made  to  pay  damages  for  the  injuries 
inflicted,  including  the  loss  of  an  eye  by  the  passenger.*  And  in 
another  case,  the  owners  of  a  steamboat  were  made  liable  for 
the  battery  of  a  passenger  by  the  steward  of  the  boat  and  his 
assistants,  growing  out  of  a  dispute  as  to  whether  another  pas- 
senger, whose  cause  the  plaintifl'  espoused,  had  paid  for  his 
supper.^ 

§  598.  In  these  cases  it  was  not  only  held  that  the  carrier  was 
liable  for  the  injury  which  had  been  sustained  by  the  passenger 
from  the  ill-treatment  of  the  servant,  but  that  they  were  proper 
cases  for  exemplary  damages,  and  verdicts  against  the  defend- 
ants for  amounts  greatly  in  excess  of  the  actual  damage  from  the 
injuries  inflicted  were  considered  proper.  But,  notwithstanding 
frequent  expressions  of  approval,  to  be  found  in  other  cases,  of 
the  principle  upon  which  they  were  decided,  there  can  be  no 
doubt  that  they  carry  the  doctrine  of  respondeat  superior  to  a 
great  length,  and  beyond  the  limit  which  has  been  thought  justi- 
fiable in  other  classes  of  cases;  and  they  can  hardly  be  sustained 
by  the  weight  of  authority  elsewhere  as  to  the  liability  of  the 
carrier  under  similar  circumstances. 

§  599.  A  different  view  of  the  law  has  been  taken  by  the 
courts  of  New  York,  In  Isaacs  v.  The  Railroad,^  a  female  pas- 
senger upon  a  street  car  rang  the  bell  to  stop  the  car,  in  order 
that  she  might  alight,  and  while  she  stood  upon  the  platform  of 
the  car,  which  was  yet  in  motion,  insisting  upon  its  being  stopped, 
the  conductor,  with  a  rough  remark,  seized  her  by  the  shoulder 
and  violently  threw  her  to  the  ground,  and  her  leg  was  broken 
by  the  fall.  The  hability  of  the  company  for  the  act  of  the  con- 
ductor was  denied,  upon  the  ground  that  the  act  was  wanton 
and  reckless,  and  not  in  the  performance  of  the  conductor's  duty 
or  of  any  act  authorized  by  the  company.     "  Whenever  an  in- 

'  Sherly  v.  Billings,  8  Bush,  147 ;  and        «  Bryant  v.  Rich,  106  Mass.  i8a 
see  Pendleton  v.  Kinslej,  3  Cliff.  416.        '  47  N.  Y.  122. 
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jury,"  it  was  said,  "  has  been  caused  by  the  conduct  of  a  servant 
in  the  business  of  his  master,  and  within  the  scope  of  his  employ- 
ment, the  master  has  been  held  liable,  although  such  conduct 
may  have  been  tortious.  The  question  of  liability  does  not 
depend  entirely  on  the  quality  of  the  act,  but  rather  upon  the 
other  question,  whether  it  has  been  performed  in  the  line  of  duty 
and  within  the  scope  of  the  authority  conferred  by  the  master. 
When  the  act  of  a  servant,  whether  a  trespass  or  otherwise,  is 
without  the  authority,  either  expressly  conferred  upon  the  serv- 
ant, or  implied  from  the  nature  of  the  employment  and  character 
of  the  duties,  and  causes  injury  to  others,  the  master  is  not  answer- 
able. It  is  said  that  the  implied  authority  in  the  servant  is  limited 
to  those  acts  which  the  master  could  himself  do  if  personally 
present,  and  if  in  the  performance  of  such  acts  the  servant  mis- 
conducts himself,  the  master  will  be  liable  for  his  acts."  And 
the  law,  as  thus  stated,  as  to  the  liability  of  the  carrier  to  the 
passenger  for  the  acts  of  hi's  servant,  seems  to  be  well  settled  in 
that  state;  and  no  distinction  is  made  between  that  and  the  ordi- 
nary relation  of  master  and  servant  on  the  ground  of  the  duty 
which  is  imposed  upon  the  carrier,  of  enforcing  respectful  treat- 
ment to  the  passenger  by  those  in  hi§  employment.*  But  it  has 
been  held  by  the  same  court,  that  a  railway  company  may  be 
liable  to  an  action  for  assault  and  battery  for  blows  upon  the  face 
of  the  passenger,  struck  by  the  conductor  of  the  car  in  attempt- 
ing to  eject  the  passenger  who  resisted;  for,  it  was  said,  such  an 
act  may  be  done  without  malice  or  ill  feeling,  and  may  be  deemed 
necessary  by  the  conductor  to  eflect  the  purpose  with  which  he 
is  charged  in  the  proper  performance  of  his  duty.^ 

§  600.  The  elementary  principle  that  the  master  can  be  held 
liable  for  the  tortious  acts  of  the  servant  onty  when  they* are  done 
by  the  servant  in  the  course  of  the  servant's  duty,  and  in  his 
undertaking  to  perform  it,  but  not  when  they  are  acts  of  willful 
misconduct,  has  also  been  made  the  test  of  the  carrier's  liability 
to  the  passenger  in  other  cases.  In  The  Little  Miami  Railroad 
V.  Wetmore,'  an  altercation  occurred  between  the  passenger  and 

'  Parker  v.  The  Railway,  5  Hun,  57;  46  id.  23;  Weed  v.  Railroad,  17  id.  362; 

Whitaker  v.  The  Railroad,  51  N.  Y.  Drew  r.  The  Railroad  Co.  26  id.  49. 

295;  Hibbardt).  The  Railroad,  15  id.  455;  "Jackson  v.  The  R.  R.  47  N.  Y.  274. 

Higgins   V.  The  Turn.   &,  R.  R.  Co.  » 19  Ohio  St,  na 
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the  baggage  master  of  the  railroad,  which  resulted  in  an  attack 
by  the  latter  upon  the  passenger,  with  a  hatchet,  from  which  he 
received  serious  injury;  but  it  was  held  that  the  assault  was  not 
in  the  course  of  the  business  of  the  servant  of  the  defendant,  and 
that  it  could  not  therefore  be  held  liable.  So  in  Poulton  v.  The 
Railway,'  the  station  master  of  the  company  having  arrested  the 
plaintiff,  who  was  a  passenger,  under  the  provisions  of  a  statute, 
when  he  really  had  no  right  to  do  so,  it  was  held  that  the  act 
was  wholly  unauthorized  and  not  in  the  line  of  the  duty  of  such 
servant,  and  that  therefore  the  company  was  not  liable.  And  it 
may  be  stated  generally,  that  the  cases  in  which  the  carrier  has 
been  held  liable  to  the  passenger,  of  which  there  are  a  consider- 
able number  besides  those  already  cited,''  have  been  determined 
with  reference  to  this  elementary  rule,  although  expressions  may 
be  found  in  some  of  them  which  would  seem  to  approve  a  de- 
parture from  it,  when  the  liability  of  the  carrier  to  the  passenger 
for  his  maltreatment  by  the  carrier's  servant  is  in  question,  in 
consideration  of  the  peculiar  obligation  under  which  the  carrier 
stands  to  his  passenger. 

§6di.  The  difficulty  in  such  cases  is  not  in  the  principle  by 
which  the  cases  are  to  be  governed,  but  in  drawing  the  line 
which  is  to  distinguish  between  the  cases  which  come  within  the 
rule  of  liability  and  those  which  do  not.  The  important  inquiry, 
when  the  facts  create  a  doubt  as  to  the  responsibility  of  the  car- 
rier, is,  whether  the  act  of  the  servant  was  wanton  and  willful, 
and  out  of  the  line  of  his  employment,  or  was  misconduct  in  the 
doing  an  act  or  the  undertaking  to  do  an  act,  in  the  prosecution 
of  the  carrier's  business,  within  the  scope  of  his  particular  em- 

'  L.  R.  2  Q.  B.  534.  v.  The  Railway,  L.  R.  5  C.  P.  445 ;  Giles 
» McKinley  v.  The  Railway,  44  Iowa,  v.  The  Railway,  2  Ellis  &  B.  822 ;  Moore 
314;  The  M.  K.  &  T.  R.  R.  v.  Weaver,  v.  The  Railway,  L.  R.  8  Q.  B.  36;  Bai- 
16  Kan.  456;  Ramsdent;. The  Railroad,  ley  v.  The  Railway,  L.  R.  7  C.  P.  415; 
104  Mass.  117;  Baltimore  etc.  R.  R.  v.  Roe  v.  The  Railway,  7  Exch.  36;  Phil- 
Blocher,  27  Md.  277;  Bass  v.  The  Rail-  adelphia  etc.  R.  R.  v.  Derby,  14  How. 
way,  36  Wis.  450;  Hinckley  v.  The  468;  Chi.  etc.  Railways.  Herring,  57 
Railway,  38  id.  194;  Lambeth  v.  The  111.  59;  New  Orleans  etc.  R.  R.  v.  All- 
Railroad,  66  N.  C.  494;  Goff  V.  THfe  britton,  38  Miss.  242;  Indianapolis  etc. 
Railway,  3  El.  &  El.  672 ;  Seymour  v.  Railway  v.  Anthony,  43  Ind.  183 ;  Terre 
Greenwood,  7  H.  &  N.  355;  Crocker  v.  Haute  etc.  R.  R.  v.  Graham,  46  id.  239; 
The  Railroad,  24  Conn.  249;  Belknap  Pittsburgh  etc.  R.  R.  v.  Theobald,  51 
V.  The  Railroad,  49  N.  H.  358 1  Edwards  id.  246. 
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ployment,  and  which  the  carrier  himself  would  have  had  power 
to  do  in  a  lawful  manner  had  he  been  present.  In  the  case  of 
Poulton  1).  The  Railway,^  in  which  the  action  was  against  the 
company  for  false  imprisonment  by  its  station  master,  the  liabil- 
ity of  the  company  was  denied,  because,  as  stated  by  Blackburn, 
J.,  "  it  was  an  act  out  of  the  scope  of  his  authority,  and  for  which 
the  company  would  no  more  be  responsible  than  if  he  had  com- 
mitted an  assault  or  done  any  other  act  which  the  company 
never  authorized  him  to  do.  *  *  Having  no  power  them- 
selves, they  cannot  give  the  station  master  any  power  to  do  the 
act.  Therefore  the  wrongful  imprisonment  is  an  act  for  which 
the  plaintiff,  if  he  has  a  remedy  at  all,  has  it  against  the  station 
master  personally,  but  not  against  the  railway  company."  And 
by  Mellon,  J.,  it  was  said,  "  I  am  of  the  same  opinion.  I  think 
the  distinction  is  clear;  it  limits  the  scope  of  the  authority,  to  be 
implied  from  the  fact  of  being  the  station  master,  to  such  acts  as 
the  company  could  do  themselves,  and  lido  not  think  it  even  can 
be  implied  that  the  company  authorized  the  station  master  to  do 
that  which  they  have  no  authority  to  do  themselves ;  and  that 
seems  to  me  to  be  the  boundary  line.  It  was  well  put  by  coun- 
sel for  plaintiff,  and  no  doubt  there  is  a  difficulty  at  first  in  see- 
ing where  the  distinction  begins  and  where  it  ends;  but  I  cannot 
help  thinking  it  is  analogous  to  an  action  against  magistrates. 
If  the  station  master  had  made  a  mistake  in  committing  an  act 
which  he  was  authorized  to  do,  I  think,  in  that  case,  the  com- 
pany would  be  liable,  because  it  would  be  supposed  to  be  done 
by  their  authority.  Where  the  station  master  acts  in  a  manner 
in  which  the  company  themselves  could  not  be  authorized  to  act, 
and  under  a  mistake  or  apprehension  of  what  the  law  is,  then  I 
think  the  rule  is  very  different,  and  I  think  that  is  the  distinction 
on  which  the  whole  matter  turns.  So  if  the  magistrate  acts 
within  the  scope  of  his  authority,  however  erroneously  he 
judges  of  the  facts,  he  is  protected;  but  the  moment  he  assumes 
a  jurisdiction  over  a  matter  which  does  not  belong  to  him,  then 
an  action  lies. '  It  is  a  kindred  distinction,  and  I  only  refer  to  it 
for  the  sake  of  illustration." 
§  602.    It  is  evident,  therefore,  that  cases  may  occur  in  which 

'  Supra. 
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it  will  be  no  easy  matter  to  determine  to  which  of  these  classes 
they  belong ;  as,  for  instance,  where  the  complaint  was  by  a  fe- 
male passenger  that  undue  and  improper  liberties  had  been  taken 
with  her  by  the  conductor  of  a  train  against  her  will,  and  which 
she  alleged  to  have  been  an  assault  upon  her  person.^  The  law 
was  held  by  the  learned  court  before  which  the  question  came, 
against  the  company;  the  question,  however,  seems  to  have  been 
treated  as  by  no  means  free  from  difficulty.  But  the  fact  that 
the  offending  agent  was  the  conductor,  to  whom  the  plaintiff  had 
the  right  to  look  for  protection,  and  a  part  of  whose  duty  and 
business  it  was  to  compel  respectful  treatment  to  the  carrier's 
passengers,  was  considered  as  sufficient  to  affix  to  his  indiscretion 
the  character  of  misconduct  in  the  line  of  his  duty.  The  de- 
cision, perhaps,  would  have  been  the  other  way  had  the  offend- 
ing servant  been  a  brakeman  or  other  employee  of  the  company 
upon  the  train. 

§  603.  The  time  at  which  the  carrier  must  commence 
THE  transportation.  The  passenger's  ticket  does  not  import 
a  contract  that  the  journey  shall  be  commenced  at  the  particular 
hour  at  which,  according  to  the  usual  course  of  his  business,  the 
carrier  has  been  in  the  habit  of  departing  from  the  place  at 
which  the  passage  is  to  begin;  nor  that  the  carrier  will  trans- 
port him  to  his  destination  within  the  usual  or  expected  time. 
In  the  absence  of  any  express  contract  with  the  carrier  upon  the 
subject,  all  that  the  passenger  can  require  of  him  is  that  due 
dilligence  shall  be  used,  so  that  he  shall  not  be  delayed  for  an 
unreasonable  time,  and  that  when  the  journey  has  been  once 
commenced  it  shall  be  prosecuted  with  reasonable  speed,  accord- 
ing to  the  particular  mode  of  conveyance  in  which  it  is  made. 

§604.  Must  use  diligence  to  conform  to  published 
SCHEDULES  AND  NOTICES.  The  published  schedules  or  time- 
tables of  the  carrier,  however,  are  representations  to  the  public 
as  to  the  times  of  departure  and  of  the  periods  within  which  his 
journeys  will  be  performed.  They  are  public  professions,  up  to 
which  he  must  use  diligence  to  act,  and  if  he  fail  to  perform  his 
trips  according  to  them,  he  will  be  hable  to  the  passenger,  unless 
he  shows  that  he  has  made  reasonable  exertions  to  do  so,  and 

'  Craker  v.  The  Railroad,  36  Wis.  657. 
31 


482  THE  LAW  OF  CARRIERS.  [Ch.  X. 

has  been  prevented  by  accidents  and  delays  not  attributable  to 
his  negligence.     In  Heirn  v.  McCaughan,^  it  appeared  that  the 
defendant  ran  a  steamer  for  the  carriage  of  the  mails  and  pas- 
sengers between  New  Orleans  and  Mobile,  landing  at  inter- 
mediate points  on  the  coast  for  passengers  whenever  he  advertised 
to  do  so,  and  that  on  the  particular  occasion  he  advertised  at 
Pascagoula  that  he  would  land  at  that  place  for  passengers. 
Acting  upon  this  notice,  the  plaintiff's  wife  and  himself  went 
during  the  night  to  the  wharf  to  take  passage  on  defendant's 
vessel,  and  remained  there  in  waiting  for  it  during  the  balance 
of  the  night;  but  the  boat  did  not  land,  in  consequence  of  which 
they  were  not  only  greatly  disappointed,  but,  owing  to  the  in- 
clemency of  the  weather  and  the  exposure,  the  plaintiff's  wife 
was  made  sick.     The  excuse  offered  by  the  defendant  for  not 
making  the  landing  according  to  his  published  notice,  was,  that 
owing  to  the  low  tide  and  stormy  weather,  the  vessel  could  not 
have  been  landed  without  danger,  and  without  causing  a  delay 
in  the  delivery  of  the  mail  at  Mobile.     It  was  held,  however, 
that  while  these  circumstances  gave  rise  to  no  special  contract 
between  the  plaintift"  and  defendant,  they  did  impose  an  obliga- 
tion upon  the  latter,  the  disregard  of  which  was  a  breach  of  duty, 
for  which  he  could  be  sued  in  an  action  in  tort;  and  that  there 
being  evidence  of  a  willful   and  capricious  failure  to  comply 
with  the  notice,  from   which  the   plaintiff  and  his  wife  were 
sufferers,  and  as  no  evidence  whatsoever  was  given  of  any  eifort 
by  the  defendant  to  land  his  boat  as  he  had  advertised,  the  case 
was  properly  submitted  to  the  jury,  whose  province  it  was  to 
determine  whether  there  had  been  such  willful  neglect  of  duty 
as  to  warrant  exemplary  damages. 

§  605.  And  so  where  a  railroad  company  delayed  the  depart- 
ure of  its  train  for  about  two  hours  after  its  advertised  time,  for 
the  accommodation  of  a  number  of  its  patrons  who  wished  to 
attend  a  performance  at  the  theatre,  and  to  be  carried  home  after 
it  was  over,  a  ticket  holder  who  went  to  its  depot  to  be  carried 
at  the  advertised  time,  was  allowed  to  recover  from  the  com- 
pany his  expenses  in  being  carried  to  his  destination  in  a  hired 
conveyance,  which  he  preferred  to  employ  rather  than  submit 
to  the  delay.' 

'  32  Miss.  1 7.  » Sears  v.  The  Railroad,  14  Allen,  433. 
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§  606.  So,  in  another  case,  where  the  plaintiff  having  pur- 
chased a  ticket  for  his  passage  over  the  road  of  a  railway  com- 
pany, and  having  gone  to  its  station  to  take  the  train  at  the  time 
advertised  in  its  time-table  for  starting,  found  that,  owing  to  a 
change  in  the  schedule  of  a  connecting  road,  the  train  upon  which 
he  expected  to  go  had  been  discontinued,  of  which  no  public 
notice  had  been  given ;  and  by  reason  of  the  delay  thus  occa- 
sioned he  did  not  reach  his  destination  in  season  for  his  business, 
and  suffered  a  pecuniary  loss,  it  was  held  that  he  was  entitled  to 
recover.  The  learned  judges  differed,  however,  upon  the  ques- 
tion whether  the  publication  of  the  time-table  amounted  to  a  con- 
tract with  the  ticket  holder  that  a  train  should  be  in  readiness 
to  receive  and  carry  him  at  the  appointed  time;  but  they  all 
agreed  that  if  there  was  not  a  contract,  there  was  at  least  a  rep- 
resentation, which  having  turned  out  to  be  false,  the  company 
was  liable  to  an  action  as  for  a  deceit.' 

§  607.  But  the  mere  taking  a  ticket  does  not  of  itself  prove  a 
contract  upon  the  part  of  the  company,  or  impose  upon  it  the 
duty  to  have  a  train  ready  to  start  at  the  time  at  which  the  passen- 
ger is  led  to  expect  it ;  and  in  order  to  maintain  an  action  for  its  fail- 
ure to  do  so  he  must  show  the  breach  either  of  an  express  con- 
tract or  of  a  legal  obligation  created  by  its  published  time-tables 
or  notices ;  ^  nor  does  the  advertisement  of  schedules  or  time- 
tables impose  upon  the  carrier  an  absolute  and  unconditional  un- 
dertaking to  carry  the  passenger  as  he  may  be  led  by  them  to 
expect.  In  Gordon  v.  The  Railroad,'  where  the  subject  is  learn- 
edly examined,  the  facts  were  that  the  plaintiff  held  a  ticket 
to  be  carried  from  a  way-station  to  the  terminus  of  the  road ;  but 
when  the  train  upon  which  he  expected  to  be  carried  reached 
the  station,  being  so  crowded  with  passengers  that  there  was  no 
room  for  the  plaintiff  (which,  being  an  unexpected  occurrence, 
the  road  had  not  provided  for),  and  being  besides  upon  an  as- 
cending grade  which  would  have  made  it  extremely  difficult  to 
start  it  again,  it  was  not  stopped  for  the  plaintiff.  He  was  there- 
fore compelled  to  lie  over,  and  brought  an  action  against  the 
company  for  the  damages  sustained  by  him  in  consequence  of 

'  Denton  v.  The  Railway,  5  El.  &  Bl.  «  Hurst  w.  The  Railway,  19  C.  B.  (N. 
86a  S.)  310. 
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the  detention ;  but  it  was  held  that  the  published  time-tables  of 
the  company  imposed  upon  it  no  further  obligation  than  to  use  due 
care  and  diligence  to  be  punctual  in  its  departures  and  arrivals, 
and  in  the  carrying  of  its  passengers  according  to  such  tables, 
and  that  the  failure  in  this  instance  to  carry  the  plaintiff  as  he  had 
been  led  by  them  to  expect,  not  being  attributable  to  the  negli- 
gence of  the  company,  he  could  not  recover.  "  In  this  country," 
it  was  said,  "  nearly  all  railroads  publish  time-tables,  and  delays 
not  attributable  to  negligence  are  not  uncommon ;  yet  suits  to 
recover  damages  for  detention  in  such  cases  are  almost,  if  not 
quite,  unknown.  That  such  actions  are  almost  unprecedented, 
shows  very  strongly  what  has  been  understood  to  be  the  law 
upon  the  subject."  ^ 

§  608.  Liability  for  detention  of  the  passenger.  The 
liability  of  the  carrier,  however,  for  the  detention  of  the  passen- 
ger upon  the  passage  after  it  has  been  commenced,  has  been  held 
to  exist  in  a  number  of  instances ;  and  whether  this  detention  has 
been  occasioned  by  the  negligence  of  the  carrier  himself  or  of 
his  servants,  or  from  the-  willful  misconduct  of  an  employee 
whose  duty  it  is  to  superintend  and  direct  the  forwarding  of  the 
conveyances  upon  which  the  passenger  is  to  be  carried,  can  make 
no  difference.'  In  Weed  v.  The  Panama  Railroad,*  the  plaintiff 
and  his  wife  were  passengers  on  a  train,  which  was  willfully  and 
unnecessarily  stopped  on  its  route  by  the  conductor,  during  a 
stormy  night,  and  they,  with  a  great  number  of  other  passen- 
gers, were  obUged  to  remain  upon  it  until  the  next  day,  from 
inability  to  procure  other  accommodations.  The  plaintiff's  wife 
was  taken  sick  from  the  efiects  of  the  exposure,  and  experienced 
great  suffering.  The  only  question  was  said  to  be,  whether  the 
company  could  defend  itself  by  showing  that  the  delay  on  the 
route  was  the  willful  wrong  of  one  of  its  servants.  "  Viewing 
the  general  question,"  said  the  court,  "  as  it  appears  to  be  clear 

•  And  see  this  case  for  a  criticism  between  the  carrier  and  the  passengjer. 

upon  the  case  of  Hawcroft  v.  The  Rail-  » Quiraby  v.  Vanderbilt,  17  N.  Y.  306; 

way,  8  Eng.  L.  &  Eq.  362,  which  it  is  Williams    v.   Vanderbilt,    28  id.  217; 

said  is  the  only  case  which  can  be  cited  Van  Buskirk  v.  Roberts,  31  id.  66i; 

to  sustain  the  position  that   the  pub-  Cobb  v.  Howard,  3  Blatch.  524;  Ham- 

lished  times  for  the  departures  of  trains  lin  v.  The  Railway,  i  H.  &  N.  408. 

amount  to  an   unconditional  contract  '  17  N.  Y.  362. 
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we  must,  as  being  whether  the  defendants  have  disregarded  their 
duty  as  carriers,  and  the  particular  point  of  inquiry,  whether 
the  circumstance  that  the  detention  was  a  willful  act  of  their 
servant  will  excuse  what  would  otherwise  be  a  want  of  proper 
diligence,  this  part  of  the  case  is  relieved  from  difficulty.  If  the 
detention  had  resulted  from  negligence  of  the  conductor,  the  lia- 
bility of  the  defendants  would  be  unquestionable.  *  *  *  No 
reasons  exist  for  holding  a  master  liable  for  injuries  from  the 
negligence  of  his  servants  in  his  employment,  which  do  not  equally 
and  with  like  force  preclude  him  from  alleging  an  intentional 
default  of  a  servant  as  an  excuse  for  delay  in  the  performance  of 
a  duty  the  master  has  undertaken;"  and  the  conclusion  was, 
that  it  was  immaterial  whether  the  act  was  willful  or  negligent, 
and  that  in  either  aspect  of  the  case  the  company  was  liable. 

§  609.  Carrier  must  furnish  sufficient  room  and  rea- 
sonable ACCOMMODATIONS.  The  Carrier  is  bound  to  furnish  his 
passengers  with  sufficient  room,  and  with  all  the  usual  and  rea- 
sonable accommodations  for  their  comfort,  which  they  have  the 
right  to  expect  from  the  ordinary  usages  upon  conveyances  of 
the  kind  employed  by  him,  and  to  which  such  conveyances  are 
adapted.  And  in  the  customary  conveyances  employed  in  land 
travel,  he  is  bound  to  furnish  the  passenger,  not  only  with  suffi- 
cient room,  but  also  with  a  seat;  and  the  passenger  upon  a  rail- 
road car  is  not  bound  to  surrender  his  ticket  to  the  conductor  in 
obedience  to  a  regulation  of  the  company,  until  he  has  been  fur- 
nished with  one.^  If  the  carrier  has  not  room  for  the  passenger, 
he  should  not  contract  to  carry  him;  and  if  it  be  uncertain 
whether  he  will  have  the  necessary  room,  he  should  make  his 
contract  conditional  with  reference  to  the  uncertainty.  Other- 
wise he  will  be  liable  to  damages  for  the  failure  to  carry,  although 
it  may  be  impossible  for  him  to  do  so  for  the  want  of  room. 

§610.  It  has  been  held,  however,  that  railroad  companies 
cannot  refuse  to  carry  those  who  apply  to  be  carried,  or  those 
who  have  become  entitled  to  be  carried  by  becoming  the  holders 
of  their  tickets,  for  the  want  of  room,  because  their  trains  are 
capable  of  extension  by  the  addition  of  sufficient  coaches  for  the 
accommodation  and  carriage  of  as  many  as  may  apply  to  be  car- 

>  Davis  V.  The  Railroad,  53  Mo.  317. 
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ried.*  But  such  a  rule  could  certainly  have  no  application,  when 
the  refusal  was  bona  fide  for  the  want  of  room  at  a  way-station 
at  which  such  additional  coaches  were  not  provided,  if  the  com- 
pany had  made  arrangements  at  starting  to  accommodate  as 
many  travelers  as  might  be  reasonably  expected  to  apply.  And 
any  unexpected  or  extraordinary  circumstance  occasioning  the 
necessity  for  taking  on  an  unusual  number  of  passengers,  by 
which  its  vehicles  were  filled  before  the  person  desiring  to  be 
carried  had  applied,  under  circumstances  which  made  it  impossi- 
ble to  remedy  the  inconvenience,  would,  as  in  the  case  of  the 
refusal  to  accept  goods  for  carriage  by  the  common  carrier,  ex- 
cuse the  refusal  to  carry  persons  as  passengers,  by  railway  com- 
panies as  well  as  other  passenger  carriers.^ 

§6ii.  Carrier  must  allow  customary  intervals  for 
REFRESHMENT.  The  carrier  is  also  required,  where  the  length 
of  the  journey  makes  it  necessary,  to  allow  the  customary  inter- 
vals, and  at  the  usual  places,  for  refreshment  of  his  passengers; 
and  such  usages  cannot  be  varied  at  his  pleasure  or  caprice;  for 
every  passenger  is  understood  to  contract  for  the  usual  reason- 
able accommodations  of  this  kind,  and  they  may  have  been  the 
reasons  for  preferring  his  conveyance  to  the  less  convenient 
arrangement  of  another  carrier.^  And  when  the  carrier  has 
stopped  his  conveyance  temporarily  on  the  route  for  such  purpose, 
or  for  any  other,  he  cannot  start  again  without  giving  due  warn- 
ing to  the  passengers  who  may  have  taken  advantage  of  the  de- 
lay to  leave  the  conveyance  during  its  continuance.* 

§  612.  Must  carry  to  end  of  journey  and  give  time  to 
alight.  The  passenger  is  entitled  not  only  to  be  properly  car- 
ried, but  he  must  be  carried  to  the  end  of  the  journey  for  which 
he  has  contracted  to  be  carried,  and  must  be  put  down  at  the  usual 
place  of  stopping;  and  in  an  old  case  it  was  held,  that  when  such 
usual  place  was  an  inn  yard,  it  was  not  sufficient  to  put  him 
down  outside  of  the  gateway  of  the  inn.^     When  the  conveyance 

'  The  Great  Northern  R'y  Co.  ads.  *  State  v.  The  Railway,  58  Me.  176; 

Hawcroft,  8  Eng.  L.  &  E.  362 ;  Lafay-  Mitchell  v.  The  Railroad,  30  Ga.  22. 

ette  etc.  R.  R.  v.  Sims,  27  Ind.  59.  t  Dudley  v.  Smith,  i  Camp.  167;  Ker 

»  Gordon  v.  The  Railroad,  52  N.  H.  v.  Mountain,  i  Esp.  27;  Story  on  Bail. 

596;  ante,  §  114.  §600. 

*  Story  on  Bail.  §  597. 
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has  reached  the  destination  of  the  passenger,  sufficient  time  and 
opportunity^must  also  be  allowed  him  to  alight,*  and  if  the  usual 
sufficient  time  be  not  given  the  passenger  to  alight,  or  if  a  sud- 
den start  of  the  conveyance  be  made  whilst  he  is  in  the  act  of 
alighting,  and  an  injury  is  occasioned  to  him  thereby,  it  will  be 
negligence  in  the  carrier,  for  the  consequences  of  which  he  will 
be  responsible.^ 

§  613.  But  if  the  passenger  has  been  affiirded  ample  time  and 
notice  to  leave  the  conveyance  at  his  destination,  and  has  failed 
to  take  advantage  of  the  opportunity  to  alight,  it  has  been  held 
that  his  unreasonable  delay  may  put  an  end  to  the  relation  of 


'  But  it  is  the  duty  of  one  about  to 
take  passage  upon  the  carrier's  convey- 
ance to  ascertain  for  himself  whether 
it  will  carry  him  and  put  him  off  at  the 
destination  to  which  he  wishes  to  be 
carried.  And  he  must  act  upon  the 
information  which  he  obtains  at  his 
own  peril,  and  the  carrier  will  not  be 
held  responsible  for  any  mistake  into 
which  he  has  been  led,  unless  he  has 
been  led  into  it  by  the  servants  or 
agents  of  the  carrier.  Pittsburgh  etc. 
R'y  V.  Nuzum,  50  Ind.  141 ;  Ohio  etc. 
R.  R.  V.  Hatton  (Sup,  Ct.  of  Indiana), 
6  Cent.  L.  Jour.  389,  May  17,  1878;  Die- 
trich V.  The  Railroad,  71  Penn.  St,  432 ; 
Cheney  v.  The  Railroad,  II  Met,  121; 
Boston  etc.  R.  R.  v.  Proctor,  i  Allen, 
267 ;  Johnson  v.  The  Railroad  Corpo- 
ration, 46  N.  H.  213;  Cleveland  etc.  R. 
R.  V.  Bartrara,  11  Ohio  St.  457. 

Nor,  if  according  to  the  regulations 
of  a  rfiilroad  company,  the  train  upon 
which  the  passenger '  is ,  being  carried 
does  not  stop  at  the  station  at  which  he 
wishes  to  get  off;  has  the  conductor 
any  authority  to  bind  the  company  by 
a  promise  to  do  so  for  the  accomodation 
of  the  passenger.  Such  a  power  can- 
not be  implied  as  within  the  proper 
duties  of  a  conductor,  nor  would  it  be 
consistent  with  public  policy.  A  rail- 
road company  which  holds  itself  out  as 


a  common  carrier  of  passengers,  estab- 
lishes its  route  stations,  and  advertises 
its  running  arrangements,  thereby 
pledges  itself  to  the  public  to  run  ac- 
cordingly ;  and  if  it  was  in  the  power 
of  a  conductor  to  stop  at  different  sta- 
tions from  those  established  for  the  line, 
or  alter  the  running  arrangements  of 
the  road  to  accommodate,  a  particular 
passenger,  he  might  thereby  greatly 
incommode  the  public  generally  for  the 
sake  of  a  single  passenger.  The  duty 
of  a  conductor  is  to  run  the  trains  ac- 
cording to  public  arrangements,  and  he 
ha^  no  power  to  change  them ;  and  a 
passenger  has  no  right  to  infer  that  a 
conductor  has  any  such  power  from 
his  general  duties  as  a  conductor,  and 
no  reason  to  suppose  that  be  can  bind 
the  railroad  company  by  any  such 
agreement,  Ohio  etc,  R,  R.  v.  Hatton, 
supra;  Ohio  .etc,  R'y  v,  Applewhite, 
52  Ind,  540, 

^■Fairmount  etc,  R'y  *.  Stutler,  54 
Penn.  St.  375;  Pennsylvania  R.  R,  v. 
Kilgore,  32  id.  292;  Jeifersonville  etc, 
R.  R.  V-  Parmalee,  51  Ind.  42;  IJa?ard 
V.  The  Railroad,  I  Biss.  503;  Fu'ller  v. 
The  Railroad,  zi  Conn,  557;  Jefferapj)- 
ville  etc.  R.  R.  v.  Hendricks,  26  Jnd. 
22S;  Mulhado  V.  The  RaiJroad,  30  N, 
Y.  370;  Nichols  V,  The  Railroad,  38 
id.  131, 
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passenger,  and  that  he  may  thus  forfeit  his  right  to  that  extra- 
ordinary care  which  the  carrier  owes  to  one  in  that  character;* 
and  that  if  afterwards  he  be  injured  in  alighting,  he  can  claim 
compensation  from  the  carrier  only  for  such  negligence  as  would 
make  him  liable  to  one  not  a  passenger.^ 

§  614.  Must  give  notice  of  arrival,  at  stations.  It  has 
also  been  held  that  railway  carriers  of  passengers  must,  besides 
sufficient  time  and  opportunity  to  alight,  give  due  notice  of  the 
arrival  of  their  trains  at  their  various  stations.  "  In  the  case  of 
goods,"  said  the  court,  "the  obligation  is  to  carry  and  deliver; 
as  to  passengers,  it  is  simply  to  carry,  and  to  allow  them  sufficient 
time  and  opportunity  to  leave  the  vehicle.  *  *  *  Yet,  as 
passengers  must  necessarily  often  travel  in  such  conveyances  as 
railroads,  to  places  whose  localities  are  entirely  unknown  to 
them,  a  duty  devolves  upon  the  carrier,  in  order  to  aflford  them 
an  opportunity  fo  depart  at  their  points  of  destination,  to  give 
notice  of  the  arrival  of  the  trains  at  such  places.  The  mode 
of  performing  this  duty  by  railroads  appears  to  be  well  estab- 
lished by  general  custom  throughout  the  country,  to  be  to 
announce  in  a  distinct  and  audible  manner  in  each  car,  so  that  it 
may  be  heard  by  all  passengers,  the  arrival  of  the  trains  at  each 
station  or  fixed  place  of  departure,  and  then  to  stop  a  sufficient 
length  of  time  to  allow  the  passengers  to  get  off  without  danger 
or  injury  to  their  persons.  And  this  proceeds  upon  the  reasonable 
ground  that  they  are  vigilant  to  do  their  part  of  the  undertaking 
which  they  set  out  to  accomplish,  and  which  is  only  to  be  done 
by  their  own  exertion."  ^ 

§  615.  Must  be  careful,  not  to  ina^te  the  passengers 
TO  ALIGHT  AT  AN  IMPROPER  TIME  OR  PLACE.  As  has  already 
been  shown,  railway  carriers  of  passengers  must  provide  safe 
platforms  and  other  necessary  facilities  for  access  to  and  for 
alighting  and  egress  from  their  trains  by  their  passengers,^  and 
their  duty  in  this  regard,  has  been  indicated,  as  far  as  it  can  be 
done,  from  the  adjudicated  cases.     Having  provided  such  plat- 

'  Imhoff  V.  The  Railway,  20  Wis.  344.  a  Southern  R.  R.  Co.  v.  Kendrick,  40 

5  ImhofF  V.  The  Railroad,  22  Wis.  6Si.  Miss.  374. 

But  see  Gaynor  v.  The  Railway,  loo  «  Ante,  §  516  et  seq. 
Mass.  208. 
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forms,  they  are  required  to  be  careful  to  bring  their  coaches  up 
to  them  in  such  manner  that  their  passengers  may  be  afforded 
the  opportunity  safely  to  alight  upon  them ;  and  if  the  passenger 
be  called  upon  to  leave  the  coach  before  this  has  been  done,  or 
if  he  is  reasonably  induced  to  believe,  from  the  circumstances  or 
from  the  conduct  of  those  in  management  of  the  train,  that  it  has 
been  halted  in  order  that  the  passengers  may  there  alight,  and 
that  no  other  or  better  opportunity  will  be  given  him  to  do  so, 
and  in  undertaking  to  leave  the  conveyance,  with  due  care  and 
discretion,  he  receive  an  injury  from  the  want  of  the  proper  fa- 
cilities for  doing  so,  or  by  reason  of  the  dangerous  character  of 
the  ground,  the  carrier  will  be  held  responsible  for  its  negli- 
gence. A  number  of  such  instances  have  been  brought  to  the 
attention  of  the  English  courts  in  actions  for  damages  occasioned  , 
to  railway  passengers  in  this  manner,  and  the  question  as  to  the 
circumstances  under  which  the  companies  should  be  chargeable 
with  such  negligence  has  received  much  discussion ;  ^  from  which 
the  conclusion  to  be  drawn  is,  that  such  companies  must  be  ex- 
tremely careful  not  to  mislead  their  passengers  into  the  belief 
that  the  halting  of  a  train  at  a  station  is  meant  as  an  invitation  to 
them  to  alight,  when  it  is  not  so  intended ;  and  that  if  the  conduct 
of  the  servants  engaged  in  its  management  is  such  as  may  rea- 
sonably produce  that  impression,  and  the  passenger  so  under- 
stands it,  and  in  the  attempt  to  leave  the  coach  at  a  place  where 
no  facilities  are  provided  for  his  doing  so,  and  whilst  in  the  exer- 
cise of  due  diligence  in  doing  so,  he  is  injured,  the  company  will 
be  liable. 

§  6i6.  But  the  mere  calling  out  the  name  of  the  station  has 
not  been  considered  as  sufficient,  under  all  circumstances,  to  jus- 
tify the  passenger  in  coming  to  such  a  conclusion,  especially  in 
the  day  time,  or  at  a  station  with  the  landing  place  of  which  he 
is  familiar  j  and  the  question  of  negligence  in  every  instance  oE 

1  Cockle  V.  The  Railway,  L.  R.  7  C.  Bridges  v.  The  llailway,  L.  R.  6  Q.  B. 

P.  32 1 ;  Whitaker  v.  The  Railway,  L.  377,  L.  R.  7  H.  L.  App.  2 13 ;  Siner  w.  The 

R.  5  C.  P.  464;  Foy  V.  The  Railway,  Railway,  L.  R.  4  Exch.   117;   Prager 

18  C.  B.  (N.  S.)  225;   Lewis  v.  The  v.  The  Railway,  L.  R.  s  C.  P.  466; 

Railway,  L.  R.  9  Q.  B.  66 ;  Weller  v.  Robson  v.  The  Railway,  L.  R.  10  Q. 

The  Railway,  L.  R.  9  C.  P.  126;  Gee  B.  271. 
V.  The  Railway,  L.  R.  8  Q.  B.  161; 
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the  kind  is  one  of  fact  for  the  jury.  Certainly  the  mere  calling 
out  the  name  of  the  station  does  not  of  itself  entitle  a  passenger 
to  alight,  if  there  are  other  circumstances  from  which  he  must 
reasonably  infer  that  the  carriage  is  not  at  the  platform.^  But 
where,  after  the  calling  of  the  name  of  the  station,  the  train  came 
to  a  halt,  it  being  in  the  night  and  very  dark,  and  the  passenger 
stepped  from  the  car,  supposing  that  he  was  at  the  alighting 
place,  and  fell  into  a  culvert,  receiving  an  injury  therefrom,  it  was 
held  that,  under  the  circumstances,  he  had  a  right  to  presume 
that  there  was  an  invitation  to  alight  as  he  did,  and  that  the  com- 
pany was  liable  to  him  for  the  injury  received.^ 

§617.  Such  carriers  must  be  equally  careful  not  to  pass  be- 
yond the  alighting  platform  or  station,  and  thus  to  require  or  make 
it  necessary  for  the  passenger  to  alight  without  returning  to  it. 
When  this  has  been  done,  the  passenger  may  demand  a  return 
to  the  station  or  platform  before  leaving  the  train,  and  if  the 
servant  of  the  company  in  charge  willfully,  and  without  excuse, 
refuse  to  return  with  him,  the  passenger  will  be  entitled  to  an 
action,  and  to  the  recovery  of  exemplary  damages.'  But  it  has 
been  held  that  if,  in  such  a  case,  no  direction,  either  express  or 
implied,  be  given  to  the  passenger  to  alight,  and  he,  without  de- 
manding that  the  train  be  backed  to  the  platform,  voluntarily 
undertake  to  alight,  and  in  doing  so  is  injured,  the  company  will 
not  be  liable.*  At  all  events,  if  there  should  be  no  demand  to  be 
taken  back,  or  refusal  to  do  so,  and  no  attending  circumstances 
of  aggravation,  all  that  the  passenger  could  rightfully  claim 
would  be  compensation  for  the  inconvenience  to  which  he  had 
been  put.^  And  if,  under  an  apprehension  that  the  train  wiU  not 
come  to  a  stop  or  return  to  the  station,  the  passenger  undertake 
to  leave  it  while  in  motion,  and  is  injured,  he  will  be  chargeable 
with  contributory  negligence,  and  the  company  wiU  not  be  re- 
sponsible." 

I  Central  R.  R.  v.  Van  Horn,  38  N.  J.  R.  v.  Whitfield,  44  id.  466;  Georgia  etc 

Law  133.  R.  R.  V.  McCurdy,  45  Ga.  2SS. 

«  Columbus   etc.  R'y   v.    Farrell,  31         *  Siner  v.  The  Railway,  supra. 
Ind.  408.  '  Southern  R.  R.  v.  Kendrick,  supra. 

'New  Orleans  etc.  R.  R.  v.  Hurst,        «  And   see  post,  §  643  et  seq.  under 

36  Miss.  660;  Southern  R.  R.  Co.  t.  the  head  of  contributory  negligence. 
Kendrick,  40  id.  374;  Memphis  etc.  R. 
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PASSENGER  CARRIERS  BY  WATER. 

§  618.  The  general  principles  which  have  been  stated  in  re- 
spect to  the  rights,  duties,  obligations  and  liabilities  of  carriers  of 
passengers  apply  as  well  to  carriers  by  water  as  to  carriers  by 
land  vehicles,  and  many  of  the  cases  which  have  been  cited  as 
establishing  these  principles  and  for  the  sake  of  illustration,  have 
been  the  cases  of  passenger  carriers  by  water.  But  although  the 
law  which  regulates  the  rights  and  obligations  of  the  two  is,  in  the 
main,  precisely  the  same,  the  difference  in  the  means  and  man- 
ner of  the  transportation  by  them,  as  well  as  certain  statutory 
provisions  which  are  of  general  application  in  this  country,  have 
given  rise  to  some  distinctions  to  which  attention. must  be  called. 

§  619.  Reference  has  already  been  made  to  the  law  of  the 
congress  of  the  United  States  regulating  and  limiting  the  liability 
of  the  owners  of  vessels  navigating  the  sea  and  our  great  lakes 
as  carriers  of  goods  and  merchandise.^  Many  rules  for  the  reg- 
ulation of  ships  and  steam  vessels  engaged  in  the  carriage  of 
passengers  upon  the  ocean  and  upon  our  lakes  and  rivers,  with 
a  view  to  securing  the  greater  safety  of  such  passengers,  have 
also  been  prescribed  by  the  same  legislative  authority.  Provis- 
ion is  made  for  the  appointment  by  the  federal  government  of  a 
supervising  inspector  general,  supervising  inspectors  and  local 
inspectors  for  certain  designated  districts,  of  steam  vessels  navi- 
gating any  of  the  waters  of  the  United  States  which  are  common 
highways  of  commerce,  or  are  open  to  general  or  competitive  com- 
merce, excepting  the  public  vessels  of  the  United  States,  vessels 
of  other  countries,  and  boats  propelled  in  whole  or  in  part  by 
steam,  designed  for  the  navigation  of  canals ;  whose  duty  it  shall 
be  to  establish  such  regulations,  to  be  observed  by  all  such  steam 
vessels  in  passing  each  other,  as  they  shall  from  time  to  time 
deem  necessary  for  safety,  for  the  violation  of  which,  when  thus 
established,  certain  penalties  are  provided;  to  inspect  annually 
the  hulls  and  boilers  of  such  vessels,  and  satisfy  themselves  that 
every  such  vessel  is  of  a  structure  suitable  for  the  service  in 
which  she  is  to  be  employed,  has  suitable  accommodations  for 
passengers  and  crew,  and  is  in  a  condition  to  warrant  the  belief 

•Ante,  g  224. 
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that  she  may  be  used  in  navigation  as  a  steamer  with  safety  to 
life,  and  that  all  the  requirements  of  law  in  regard  to  fires,  boats, 
pumps,  hose,  life-preservers,  floats,  anchors,  cables  and  other 
things,  are  faithfully  complied  with;  and  shall  satisfy  themselves, 
by  subjecting  all  boilers  to  hydrostatic  pressure  and  by  thorough 
examination,  that  the  boilers  are  well  made,  of  good  and  suitable 
material,  and  that  their  construction  is  complete  as  to  openings 
for  the  passage  of  water  and  steam,  as  to  the  dimensions  and 
freedom  from  obstruction  of  all  pipes  and  tubes,  as  to  safety- 
valves,  etc.,  so  that  all  sugJi  boilers  and  machinery  and  the  ap- 
purtenances are  such  as  may  be  safely  employed  in  the  service 
proposed  for  them,  without  peril  to  life ;  and  that  when  the  in- 
spectors approve  the  vessel  and  her  equipments  throughout,  they 
shall  make  and  subscribe,  under  oath,  a  certificate  to  that  effect, 
two  copies  of  which  shall  be  placed  by  the  master  or  owner  of 
the  vessel  in  conspicuous  places  thereon.' 

§620.  Penalties  are  also  provided  by  the  act  for  the  carriage 
of  gunpowder  upon  such  vessels  employed  in  the  transportation 
of  passengers,  without  a  certificate  from  such  inspectors  author- 
izing it;  for  the  improper  or  fraudulent  construction  of  boilers; 
for  subjecting  such  boilers  to  a  greater  pressure  of  steam  than  is 
allowed  by  the  act  or  fixed  by  the  inspectors,  or  for  intentionally 
loading  or  obstructing,  in  any  way  or  manner,  the  safety  valve 
of  a  boiler,  so  as  to  subject  it  to  a  greater  pressure  of  steam  than 
the  amount  allowed  by  the  certificate  of  the  inspectors,  or  for  in- 
tentionally hindering  the  operation  of  any  machinery  or  device 
employed  to  denote  the  state  of  the  water  or  steam  in  any  boiler, 
or  to  give  warning  of  any  approaching  danger,  or  for  intention- 

•  Congress,  in    the    exercise    of   its  made,  and  licenses  were  granted  only 

power  to  regulate  commerce  among  the  after  obtaining  the  inspector's  certifi- 

states,  passed  an  act  in  1838  to  provide  cate.    The  system  of  government  su- 

for  the  better  security  of  the  lives  of  pervision  over  steam  vessels  initiated 

passengers  on  board  of  vessels  propelled  by  this  act  was  greatly  expanded  by 

in  whole  or  in  part  by  steam,  which  subsequent  legislation  in  furtherance  of 

included  provisions  for  the  inspection,  the  same  policy,  and  especially  by  the 

by  officers  appointed  for  that  purpose,  amendment  of  1S52,  10  Stat,  at  Lai-ge, 

of  the  boilers  and  machinery  of  such  61;  and  in  February,  1S71,  an  act  was 

vessels.  5  Stat,  at  Large,  304.     It  was  passed  covering  the  whole  subject.  16 

made  the  duty  of  owners  of  steam  ves-  Stat,  at  Large,  440  j  R.  S.  Tit  LII,  ch. 

sels  to  cause  such  inspection    to  be  i,  2,  §§  4399-4500. 


Ch.  X.]  CARRIERS  OF  PASSENGERS.  493 

ally  permitting  the  water  therein  to  fall  below  the  prescribed  low 
water  line  of  the  boiler. 

§621.  It  is  also  enacted  that  such  inspectors  shall  license  and 
classify  the  masters,  mates,  engineers  and  pilots  of  all  steam  ves- 
sels, and  that  it  sh^U  be  unlawful  for  any  vessel  to  employ  any 
person,  or  for  any  person  to  serve,  as  a  master,  chief  mate,  en- 
gineer or  pilot  on  any  steamer,  who  is  not  so  licensed;  and  that 
when  certificates  of  license  are  so  obtained,  they  shall  also  be 
placed  by  the  persons  receivir\g  them  in  conspicuous  places  upon 
the  vessels  upon  which  they  may  be  employed.  Provision  is 
also  made  for  the  revocation  of  such  licenses  for  negligence,  mis- 
behavior, unskillfulness,  or  the  willful  violation  of  any  of  the  pro- 
visions of  the  act,  and  for  the  reinspection  of  such  steamers  as 
often  as  the  inspectors  may  consider  it  proper  or  necessary,  and 
for  the  making  of  such  repairs  by  the  master  or  owners  as  the 
inspectors  may  direct.* 

§  622.  Regulations  are  also  made  by  the  same  law-making 
power,  providing  that  no  steamer  shall  depart  from  any  port  with- 
out a  full  complement  of  licensed  officers  and  crew ;  limiting  the 
number  of  passengers  according  to  the  accommodations  of  such 
vessels;  for  keeping  a  correct  list  of  all  passengers  received  and 
delivered  from  day  to  day ;  for  precautions  against  fire ;  prohibiting 
the  transportation,  upon  any  steamer  carrying  passengers,  of  in- 
flammable or  dangerous  goods,  except  upon  certain  conditions ;  for 
keeping  watchmen  during  the  night  time,  in  the  cabin  and  on 
deck,  to  guard  against  fire  and  other  dangers,  and  to  give  the 
alarm  in  case  of  accident  or  disaster;  for  a  proper  supply  of  life- 
preservers  for  every  cabin  passenger  for  which  the  vessel  may 
have  accommodation;  for  stairways  and  gangways  to  facilitate 
the  escape  of  both  cabin  and  deck  passengers  in  case  of  the 
sinking  of  the  vessel  or  other  accident  endangering  life;  for 
keeping  lifeboats,  of  such  dimensions  and  arrangements  as  the 
board  of  supervising  inspectors  may  prescribe,  to  be  carried  in 
the  most  convenient  manner  for  immediate  use  in  case  of  acci- 
dent; as  to  all  which  requirements,  and  the  manner  of  comply- 
ing with  them,  as  well  as  the  penalties  for  their  neglect,  the 
duties  of  such  carriers  are  laid  down  with  great  detail.     And  it 

» R.  S.  of  U.  S.  Tit.  LII,  ch.  i,  §§  4399-4462. 
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is  further  provided,  that  whenever  damage  is  sustained  by  any 
passenger,  or  his  baggage,  from  fire,  collision,  explosion  or  other 
cause,  the  master  and  owner  of  such  vessel,  or  either  of  them, 
and  the  vessel  itself,  shall  be  liable  to  such  person  so  injured  to 
the  full  amount  of  the  damage,  if  it  happens  through  any  neglect 
or  failure  to  comply  with  the  provisions  of  the  act,  or  through 
known  defects  or  imperfections  of  the  steaming  apparatus  or  of 
the  hull  of  such  vessel -,1  and  that  any  person  sustaining  loss  or 
injury  through  the  carelessness,  negligence  or  willful  misconduct 
of  any  master,  mate,  engineer  or  pilot,  or  his  neglect  or  refusal 
to  obey  the  laws  governing  the  navigation  of  such  steamers, 
may  sue  such  master,  mate,  engineer  or  pilot,  and  recover  dam- 
ages for  any  such  injury  caused  by  him.^ 

§  623.  Laws  have  also  been  passed  by  congress  making  spe- 
cific regulations  for  the  government  of  merchant  vessels,  owned 
in  whole  or  in  part  by  citizens  of  the  United  States,  in  the  trans- 
portation of  passengers,  including  emigrants,  from  foreign  ports 
or  places,  other  than  those  belonging  to  foreign  contiguous  terri- 
tory, to  any  port  or  place  within  the  United  States,  or  from  a 
port  within  the  jurisdiction  of  the  United  States  to  a  foreign  port, 
or  from  a  port  on  the  Pacific  coast  to  one  upon  the  Atlantic 
coast  of  the  United  States,  or  from  a  pOrt  of  the  United  States 
upon  the  Atlantic  coast  to  a  port  upon  the  Pacific,  or,  when 
the  vessel  is  registered,  enrolled  or  licensed  within  the  United 
States,  from  a  port  in  one  foreign  country  to  another  foreign 
port.  These  regulations  prescribe  the  number  of  passengers 
which  any  such  vessel  may  carry,  proportioned  to  its  ton- 
nage, and  the  space  upon  such  vessel  to  be  appropriated  to  the 
use  of  each  passenger,  and  which  shall  not  be  occupied  by  stores 
or  other  goods,  not  the  personal  baggage  of  such  passenger. 
They  also  provide  for  lockers  and  hospitals ;  for  the  manner  of 

'  This  provision  of  the  act,  imposing  solely  by  tlie  neglect  of  the  master  or 

liability  upon  the  owner  of  the  vessel  other  persons  employed  upon  the  ves- 

and  upon  the  vessel  itself  to  the  full  sel ;  and  is  not  inconsistent  with  the 

amount  of  the  damage  sustained  by  the  act  of  1S51,  limiting  the  liability  of  such 

passenger  (sec.  4493),  is  not  coniined  to  owners.     Carroll  v.  The  Railroad,  58 

cases  in  which  he  is  chargeable  with  N.  Y.  12'^. 

personal  default  or  neglect  to  comply  » R.  S.  of  U.  S.  Tit  LII,  ch.  2,  §§  4463- 

with  the  act,  but  extends  also  to  cases  4500. 
where  the  injury  or  damage  is  caused 
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the  construction  of  berths;  for  ventilation;  for  the  supply  of  pro- 
visions and  water  for  the  use  of  passengers  upon  the  voyage ;  for 
the  cooking  and  distribution  of  food  and  provisions  among  the 
passengers  at  regular  and  stated  hours,  by  messes,  or  in  such 
other  manner  as  shall  be  deemed  best  and  most  conducive  to 
their  health  and  comfort;  and  confer  authority  upon  the  master 
to  maintain  good  discipline,  and  such  habits  of  cleanliness  among 
passengers  as  will  tend  to  the  preservation  and  promotion  of 
health,  and  for  those  purposes,  to  adopt  such  regulations  as  he  may 
think  proper;  for  the  violation  or  neglect  of  any  of  which  pro- 
visions the  appropriate  penalties  were  provided  by  the  act.' 

§  624.  Rules  have  also  been  prescribed  by  law  for  the  pre- 
vention of  collisions  between  sailing  vessels  and  steam  vessels, 
whenever  approaching  each  other  in  such  manner  as  to  involve 
the  danger  of  collision,  or  when,  in  a  fog  or  in  thick  weather, 
they  may  not  be  seen  by  each  other,  and  there  may  be  conse- 
quently danger  of  collision  when  one  may  be  stationary  and  the 
other  in  motion.' 

§  625.  These  legislative  enactments,  of  which  the  foregoing 
is  a  very  brief  summary,  intended  merely  to  indicafe  their  char- 
acter, have  been  framed  with  great  particularity,  with  the  view, 
as  far  as  it  can  be  done  by  statutory  regulations,  of  protecting 
the  lives  of  passengers  upon  water,  and  of  securing  for  them  the 
accommodations  necessary  for  their  comfort  upon  long  voyages. 
The  provisions  of  the  law,  however,  in  regard  to  the  inspection 
of  such  vessels,  being  intended  solely  to  secure  the  safety  of  the 
passenger,  have  been  extended  so  as  to  require  the  inspection  of 
the  hulls  and  boilers  of  ferry-boats,  yachts  and  other  small  craft 
of  like  character,  as  well  as  of  tug  boats,  towing  boats  and 
freight  boats,  all  of  which  are  also  required  to  be  navigated  by 
a  licensed  engineer  and  a  licensed  pilot. 

§626.  These  acts  are  not  intended  to,  nor  do  they  in  anywise 
lessen  the  responsibility  of  the  carrier  of  passengers  by  steam 
vessels,  for  the  care  and  diligence  in  providing  for  the  safety  and 
comfort  of  such  passengers  which  are  required  upon  the  general 
principles  of  the  common  law,  according  to  which  carriers  by 

'R.  S.  of  U.  S.  Tit.  XLVIII,  ch.  6,  =R.  S.  of  U.  S.  Tit.  XLVIII,  ch  5, 
§g  4252-4277-  §§  4233-4251- 
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water  as  well  as  by  land  are  bound,  "  as  far  as  human  care  and 
foresight  will  go,"  to  provide  for  the  safety  of  their  passengers. 
They  are  intended  as  additional  safeguards  for  the  protection  of 
passengers  on  steamboats  and  steam-vessels  of  every  kind,  with- 
out in  any  manner  interfering  with  or  affecting  the  obligation  of 
the  carrier  to  the  passenger ;  and  the  liability  of  the  owners  of 
such  vessels  is  not  restricted  nor  confined  to  the  acts  of  omission 
or  commission  for  which  penalties  are  provided,  nor  will  the 
strictest  compliance  with  every  provision  of  the.  act  in  regard  to 
the  inspection  of  his  vessel  and  its  machinery,  nor  the  certificate 
from  the  inspectors  of  their  fulfilling  in  every  respect  the  require- 
ments of  the  act  relating  thereto,  create  any  presumption  in  the 
carrier's  favor  when  the  question  of  his  negligence  is  involved. 
He  cannot  screen  himself  behind  the  provisions  of  the  law  show- 
ing that  he  has  complied  with  them,  and  the  question  of  his  lia- 
bility to  the  passenger  will  be  determined  independently  of  them, 
and  as  though  they  had  never  been  enacted.     The  presumption 
of  negligence,  for  instance,  arising  from  the  explosion  of  a  boiler, 
will  not  depend  upon  evidence  of  a  noncompliance  with  the  act 
providing  for  its  inspection,  but  upon  the  rule  of  common  law, 
that  where  an  act  takes  place  which  usually,  and  according  to 
the  ordinary  course  of  events,  would  not  happen  if  proper  care 
was  exercised,  it  will  be  presumed  that  such  care  was  not  ob- 
served; nor,  on  the  other  hand,  would  any  presumption  of  the 
observance  of  due  care  arise  from  evidence  of  a  strict  conform- 
ity with  the  law,  but,  on  the    contrary,  if  such  evidence  be 
admissible,  its  effect  would  be  to  strengthen  the  probability  of 
negligence.^ 

§  627.  It  not  being  the  usage  of  carriers  of  passengers  by 
water,  other  than  deck  or  isteerage  passengers,  to  require  that 
the  passenger  shall  furnish  his  own  provisions  or  sleeping  accom- 
modations, but  it  being,  on  the  contrary,  the  universal  custom  of 
such  carriers  to  provide  for  the  passenger  these  necessaries, 
when  the  length  of  the  voyage  makes  them  indispensable,  it  is 
implied  as  a  part  of  the  contract  of  carriage  in  such  cases,  in  the 
absence  of  express  stipulations  upon  the  subject,  that  the  carrier 

'  Caldwell  v.  The  Steamboat  Co.  47  Ti.The  Railroad,  2  Cush.  539;  Simmons 
N.  Y.  282 ;  S.  C.  56  Barb.  425 ;  Bradley    v.  The  Steamboat  Co.  97  Mass.  361. 
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will  supply  the  passenger  with  such  food  and  other  accommoda- 
tions as  may  be  necessary  for  his  health  and  comfort  upon  the 
voyage,  and  as  may  be  usual  and  customary  upon  such  vessels 
and  upon  such  voyages ;  and  if  the  carrier,  under  such  circum- 
stances, should  so  far  fail  in  his  duty  in  this  respect  as  to  cause 
suffering  or  sickness,  or  serious  grievance  of  any  Ifind  to  the 
passenger,  he  would  be  liable  to  an  action  for  the  breach  of  his 
contract. 

§628.-  Direct  authority  for  this  position  is  found  in  the  case  of 
Young  V.  Fewson,'  in  which  the  declaration  averred,  that  in  con- 
sideration of  a  certain  sum  paid  by  the  plaintiff  to  the  defendant, 
it  was  the  defendant's  duty  to  furnish  him  with  good  and  fresh 
provisions  on  a  voyage,  and  that  he  did  not  do  so.  Lord  Den- 
man,  in  summing  up,  told  the  jury  that  it  was  the  duty  of  the  de- 
fendant, as  master  of  the  vessel,  to  supply  good  and  fresh  pro- 
visions for  the  plaintiff,  and  that  if  he  did  not  provide  such  supply, 
then  the  question  would  be  whether  the  plaintiff  had  been  in  any 
degree  a  sufferer  by  the  captain's  neglect.  "  I  think,"  said  he, 
"the  result  of  the  whole  is,  that  the  captain  did'  not  supply 
so  large  a  quantity  of  good  and  fresh  provisions  as  is  usual  under 
such  ciixunistances.  But  there  is  no  real  ground  of  complaint, 
no  right  of  action,  unless  the  plaintiff  has  really  been  a  sufferer; 
for  it  is  not  because  a  man  does  not  get  so  good  a  dinner  as  he 
might  have  had,  that  he  is  therefore  to  have  a  right  of  action 
against  the  captain  who  does  not  provide  all  that  he  ought.  You 
must  be  satisfied  that  there  was  a  real  grievance  sustained  by 
the  plaintiff."  There  was,  however,  a  verdict  for  the  plaintiff. 
And  where  a  passenger  filed  a  libel  in  rem  against  the  ship, 
alleging  that  he  had  not  been  furnished  with  provisions  and 
water  on  his  passage  from  Liverpool  to  New  York,  there  was  a 
decree  for  the  libellant,  the  court  (Nelson,  J.)  holding  that  it  was 
a  part  of  a  passenger's  contract  that  they  should  be  furnished, 
and  that  the  vessel  was  liable  for  a  breach  of  such  contract  in 
the  same  manner  as  for  a  breach  of  a  contract  of  af&eightment 
of  merchandise.^  ' 

§  629.    The  master  of  a  ship  must,  from  necessity,  be  justified 
in  emergencies  in  assuming  and  exercising  a  more  despotic  power 

» 
'  8  Carr.  &  P.  55.  «  The  Aberfoyle,  i  Blatch.  360. 
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over  both  the  passengers  and  the  crew  of  his  vessel  than  could 
ever  become  necessary  in  the  case  of  carriers  by  land.  He  is  a 
quasi  magistrate  on  board  his  ship  at  sea,  and  may,  within  cer- 
tain limits,  enforce  and  justify  orders  which  in  port  would  expose 
him  to  censure,  to  civil  responsibility  and  to  punishment.^  His 
ship  may  be  placed  in  situations  of  extreme  peril  from  tempests, 
from  mutiny,  or  from  exposure  to  capture  by  an  enemy  or  by 
pirates,  when  the  preservation  of  all  on  board,  and  of  the  ship  itself, 
may  depend  upon  implicit  obedience  to  his  orders,  not  only  by  the 
crew  of  the  ship  but  by  the  passengers  themselves.  In  such  per- 
ilous situations,  obedience  to  his  authority  is  a  duty  incumbent 
upon  every  passenger,  and  in  times  of  such  extraordinary  dan- 
ger he  may  be  called  upon  to  render  any  service  which  may  be 
required  by  the  master  and  which  it  may  be  in  his  power  to 
pei form,  although  it  may  expose  him  to  danger.  He  maybe 
required,  for  instance,  to  work  at  the  pumps  with  the  crew  if  his 
assistance  in  that  way  may  be  deemed  necessary  to  save  the 
ship  and  the  lives  of  those  on  board,  or  he  may  be  required  to 
resist  the  attack  of  an  enemy  upon  the  ship,'  though  it  may  ex- 
jpose  him  to  great  personal  danger. 

§  630.  But  while  the  master  may  lawfully  require  whatever 
is  necessary  for  the  security  of  the  vessel,  the  discipline  of  the 
crew,  or  the  safety  of  all  on  board,  not  only  of  the  ship's  com- 
pany, who  are  bound  at  all  times  to  obey  him,  but  also  of  those 
who  stand  in  the  relation  of  passengers  to  the  ship,  the  exercise 
of  this  power  must,  at  the  master's  peril,  be  restricted  by  the 
necessity  of  the  case ;  and  while,  on  the  ground  of  such  neces- 
sity, he  may  enforce  and  justify  orders  and  a  course  of  conduct 
towards  the  passengers  which  would,  under  ordinary  circum- 
stances, be  regarded  as  in  the  highest  degree  tyrannical,  he  can, 
even  in  times  of  danger,  require  no  more  exertion  or  exposure 
on  the  part  of  fhe  passenger  than  is  strictly  necessary;  and  if  he 
subjsct  him  to  danger,  or  to  a  severity  of  treatment  which  the 
emergency  did  not  justify,  he  will  be  liable  to  the  passenger  in 
an  action  for  damages.' 

§  631.     On  the  other  hand,  it  is  the  duty  of  the  master  of  the 

'  Block  V.  Bannerman,  10  La.  Ann.  i.     Keene  v.  Lizardi,  S  La.  431 ;  3  Kent'* 
'Boyce    v.    BaylifFe,    1   Camp.   58;    Com.  160  n. 
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vessel  to  attend  to  the  preservation  of  the  health,  and  to  the  com- 
fort of  the  crew  and  passengers,  as  well  as  to  the  safety  of  the 
vessel  and  cargo.  In  respect  to  passengers,  the  duty  of  the 
master  is  one  of  peculiar  responsibility  and  delicacy,  and  a  stipu- 
lation in  their  contract  with  him  is  always  implied  that  the  treat- 
ment which  they  shall  receive,  not  only  from  him  but  from' all 
those  under  his  authority,  shall  be  respectful ;  and  he  would  fail 
in  his  duty  to  them  if  he  did  not  himself  observe  in  his  conduct 
towards  them  those  rules  of  civility  and  politeness  so  essential  to 
the  comfort  of  those  confined  on  shipboard,  and  also  enforce  their 
observance  by  all  those  in  the  ship's  employment.  And  when  in  a 
case  before  Story,  J.,  before  referred  to,  it  was  urged  that  while 
a  failure  in  this  regard  by  the  master  of  the  vessel  might  be  a 
breach  of  good  manners,  or  an  offense  against  strict  morality,  it 
was  not  a  breach  of  duty,  of  which  the  law  could  take  cogni- 
zance or  punish,  it  was  replied  that  the  law  involved  no  such  ab- 
surdity, and  the  judgment  of  the  court  was  that  the  contract  \of 
the  passengers  with  the  master  was  not  "  for  mere  ship-room 
and  personal  existence  on  board,  but  for  reasonable  food,  com- 
forts, necessaries  and  kindness.  It  is  a  stipulation  not  for  tolera- 
tion merely,  but  for  respectful  treatment,  for  that  decency  of  de- 
meanor which  constitutes  the  charm  of  social  life,  for  that  atten- 
tion which  mitigates  evils  without  reluctance,  and  that  prompti- 
tude which  administers  aid  to  distress.  In  respect  to  females,  it 
proceeds'' yet  further;  it  includes  an  implied  stipulation  against 
general  obscenity,  that  immodesty  of  approach  which  borders 
on  lasciviousness,  and  against  that  wanton  disregard  of  the  feel- 
ings which  aggravates  every  evil,  and  endeavors,  by  the  excite- 
ment of  terror  and  cool  malignancy  of  conduct,  to  inflict  torture  up- 
on susceptible  minds."  ^  Where,  therefore,  while  a  vessel  was  ly- 
ing in  a  foreign  port,  a  seaman,  in  the  night  time,  entered  the  state- 
room of  a  female  passenger,  attempted  a  rape,  and  behaved  with 
indecency  in  her  presence,  and,  upon  complaint  to  the  master,  he 
was  immediately  discharged  and  put  ashore,  it  was  held  to  be  a  just 
and  legal  ground  for  the  discharge  of  the  seaman.''  And  in  a 
case  where  the  facts  were  that  a  passenger  and  the  clerk  of  a 
steamer  had  a  slight  altercation  about  the  payment  of  passage 

'  Chamberlain  v.  Chandler,  3  Mason,  242.      '  Nieto  v.  Clark,  i  Cliflford,  145. 


500 


THE  LAW  OF  CARRIERS.  [Ch.  X. 


money,  the  passenger  declining  to  pay  unless  the  clerk  would 
make  change  of  a  bank-note  which  the  passenger  ofFered,  and 
some  time  afterwards  the  clerk  made  an  assault  upon  him  whilst 
quietly  sitting  in  the  saloon  of  the  boat,  and  treated  him  with 
great  indignity  and  outrage,  it  was  held  that  the  vessel  and  its 
owners  were  liable  to  the  libeUant  in  damages  for  such  treatment 
by  the  clerk,  it  being  a  gross  violation  of  the  duty  of  respectful 
behavior  due  from  the  carrier  to  his  passenger.* 

§  632.  Indeed,  as  to  minors  and  female  passengers,  it  has 
been  said  that  the  master  stands,  upon  a  voyage,  in  loco  parentis 
to  them,  such  passengers  being  comparatively  helpless,  and 
liable  to  imposition  and  mistreatment.  And  upon  this  principle, 
where  the  master  of  a  coasting  steamer  suffered  a  notorious 
gambler,  a  passenger  on  his  vessel,  to  decoy  a  minor,  also  a 
passenger,  into  playing  upon  a  "  sweat  cloth,"  by  which  the 
latter  lost  a  large  sum  of  money  belonging  to  his  widowed 
mother,  it  was  held  that  the  master  was  liable  in  a  suit  in  ad- 
miralty by  the  mother  for  the  whole  amount  of  the  money  so 
lost,  with  interest.^ 

§633.  But  the  treatment  of  the  passenger  due  from  the 
master  and  those  under  his  command  may  depend  in  a  great 
degree  upon  the  passenger's  conduct  during  the  voyage.  If  he 
conducts  himself  in  a  manner  calculated  to  weaken  the  due 
authority  of  the  master  or  officers,  or  interferes  with  the  man- 
agement of  the  vessel,  or  exposes  his  fellow  passengers,  or  any 
persons  on  board,  to  annoyance  or  unnecessary  inconvenience, 
the  master  may  coerce  him  into  better  behavior,  or  remove  him 
from  the  society  of  those  whom  he  annoys.  But  he  must  not 
interfere  to  this  extent  with  his  passengers  on  slight  grounds, 
but  only  where  grave  reasons  for  so  doing  exist,  and  then  he 
must  go  no  further  than  is  necessary  to  the  proper  discipline  of 
the  ship,  and  to  secure  the  comfort  of  other  passengers.  Where 
the  complaint  was  that  the  plaintiff  had  been  excluded  from  the 
cuddy  of  the  ship  and  from  certain  parts  of  the  deck,  and  the 
justification  pleaded  was  that  the  plaintiff  had  been  guilty  of  un- 
gentlemanly  conduct,  Tindall,  C.  J.,  charged  the  jury  that  "it 
would  be  difficult  to  say,  if  it  rested  here,  in  what  degree  want  of 

'  Pendleton  v.  Kinsley,  3  Cliflf.  4161        »  Smith  v.  Wilson,  31  How.  Pr.  272. 
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polish  would,  in  point  of  law,  warrant  a  captain  in  excluding  a  pas- 
senger from  the  cuddy.  Conduct  unbecoming  a  gentleman,  in  the 
strict  sense  of  the  word,  might  justify  him ;  but  in  this  case  there 
is  no  imputation  of  the  want  of  gentlemanly  principle.  *  *  * 
The  third  ground  is  the  threat  used  by  the  plaintiff  that  he 
would  cane  the  defendant.  *  *  *  It  is  important  to  consider 
this,  as,  if  it  did  operate  on  the  mind  of  the  defendant  at  the 
time  of  the  exclusion,  I  cannot  conceive  that  such  conduct  would 
not  justify  that  exclusion.  A  man  who  had  threatened  the 
commanding  officer  of  the  ship  with  personal  violence  would  not 
be  a  fit  person  to  remain  at  the  table  at  which  he  presided."  ^ 

§  634.  How  far  the  advertisements  of  the  carrier,  as  to  his 
time  of  departure  upon  the  contemplated  journey,  amount  to 
contracts  between  him  and  the  passenger  in  land  carriages,  and 
how  far  he  can  be  made  liable  for  a  noncompliance  with  his  pub- 
lic undertaking  in  this  respect,  has  been  already  noticed.^  In 
respect  to  the  delay  in  its  departure  by  a  ship  upon  a  contem- 
plated voyage  after  the  time  at  which  it  was  advertised  to  sail, 
or  at  which  it  was  to  sail  according  to  its  contract  with  the  pas- 
senger, it  has  been  held  that  any  material  delay,  especially  if  it 
can  be  shown  that  time  was  regarded  as  an  essential  part  of  the 
contract,  will  subject  the  ship  and  its  owners  to  a  liability  for 
damages  at  the  suit  of  the  aggrieved  party .^  v 

'  Prendergast ».  Compton,  8  Car.  &  P.        '  Cranston  v.  Marshall,  5  Exch.  395 ; 

454;  Noden  v.  Johnson,  16  Q.  B.  218,  Cobb  v.  Howard,  3  Blatch.  524;  Yates 

2  Eng.  L.  &  Eq.  201.  V.  Duff,  5  Car.  &  P.  369. 

« Ante,  §§604-^07. 
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CHAPTER  XI. 

THE  LIABILITY  OF  THE  CARRIER  AS  AFFECTED 
BY  THE  CONCURRING  OR  CONTRIBUTORY 
NEGLIGENCE  OF  THE  PASSENGER. 

§  635.  That  a  person  who,  by  his  own  fault  or  negligence, 
has  brought  upon  himself  a  loss  or  an  injury,  can  claim  no  com- 
pensation for  it  from  another,  is  a  principle  of  universal  applica- 
tion; and  it  is  equally  true  that  if  his  imprudence  or  negligence 
has  so  materially  contributed  to  the  loss  or  injur}'-,  that  but  for 
such  imprudence  or  negligence  it  woxild  not  have  occurred,  he 
can  claim  no  recompense  from  another,  who  has  been  instru- 
mental in  causing  it,  unless  the  latter,  upon  the  discovery  of  the 
danger  into  which  the  party  had  brought  himself  by  his  own 
fault,  could,  by  the  use  of  such  diligence  as  the  extent  of  the 
danger  and  the  natiire  of  the  threatened  injury  required,  have 
avoided  the  occurrence.  If,  in  other  words,  the  injury,  though  in- 
flicted by  another,  was  unavoidable  by  the  exercise  of  proper  dili- 
gence, by  reason  of  the  situation  of  peril  into  which  the  party  by 
his  own  neglect  had  placed  himself,  he  must  be  considered  as  the 
party  solely  in  fault,  and  as  the  author  of  hi?  own  misfortune. 

§  636.  This  principle  of  contributory  negligence  is  one  which 
of  late  years  public  carriers  of  passengers  have  very  frequently 
invoked  in  their  defense  against  the  attempts  of  persons,  passen- 
gers as  well  as  others,  who  have  sustained  personal  injuries  from 
them  in  the  conduct  of  their  business,  to  hold  them  liable  there- 
for. So  far  as  strangers  to  the  carrier  are  concerned,  his  liabil- 
ity, when  there  has  been  such  concurring  negligence,  depends 
upon  the  same  considerations  which  apply  in  other  cases  in  which 
the  relation  of  the  parties  to  each  other  is  that  of  strangers.  But 
when  the  question  is  as  to  his  liability  to  his  passengers,  and 
there  has  been  mutual  negligence,  another  element  enters  into 
the  case.  The  carrier  owes  no  especial  duty  to  a  stranger,  or 
one  who  is  not  a  passenger,  beyond  that  geqeral  duty  to  so  con- 
duct himself  and  his  business  as  not  unnecessarily  to  cause  dam- 
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age  to  another,  which  is  the  common  principle  of  humanity  as 
well  as  of  law,  which  all  are  bound  to  observe  in  their  conduct. 
When,  therefore,  the  inquiry  is,  whether  the  carrier  has  exer- 
cised the  proper  diligence  in  avoiding  an  injury  to  one  who  does 
not  stand  towards  him  in  the  relation  of  passenger,  but  who  has 
negligently  or  incautiously  exposed  himself  to  danger,  it  will  be 
necessary  to  consider  and  apply  only  the  general  rules  which 
govern  when  the  parties  stand  under  no  obligations  of  duty  to 
each  other,  except  such  as  are  due  from  one  stranger  to  another. 

§  637.  But,  as  we  have  seen,  he  owes  to  his  passenger  not  only 
the  duty  of  transportation,  but  that  of  exercising  for  his  safety 
the  utmost  care  and  diligence  compatible  with  the  nature  of  the 
carriage,  and  the  further  duty  of  protecting  him  against  the  as- 
saults and  trespasses  of  other  passengers  and  of  strangers  while 
upon  his  conveyance.  He  owes  him  the  still  further  duty,  as  has 
been  shown,  of  warning  him  against  danger,  when  it  is  at  hand, 
and  of  cautioning  him  against  acts  of  imprudence  which  may  en- 
danger his  person,  whenever  the  circumstances  are  such  that  the 
safety  of  the  passenger  would  seem  to  require  it.  It  is  evident, 
therefore,  that,  as  between  passenger  and  carrier,  the  negligence 
of  the  latter  will  not  always  protect  the  carrier  from  liability, 
however  much  it  may  have  contributed  to  cause  his  injury. 

§  638.  Contributors  negligence  a  question  of  fact. 
Questions  as  to  the  sufficiency  of  the  concurring  negligence  of 
the  passenger  to  exonerate  the  carrier  from  liability,  depending 
upon  the  enquiry  whether  the  injury  was  in  fact  attributable  to 
such  negligence,  and  the  further  enquiry  whether  the  carrier,  by 
the  exercise  of  the  proper  diligence,  could  have  avoided  the  in- 
jury, notwithstanding  the  passenger's  fault,  are  generally  ques- 
tions of  fact,  rather  than  of  law ;'  and  even  when  the  facts  have 

'  It  seems  to  have  been  a  subject  of  Q.  B.  Div.  85.    "  It  appears  to  me,"  said 

considerable  controversy  v/ith  the  En-  he,  "  that  the  judgment  of  the  House 

glish  judges  and  lawyer^,  whether  the  of  Lords,  in  Bridges  v.  The  North  Lon- 

question   of  contributory    negligence,  don  R'y  Co.,  puts  an  end  to  a  long  con- 

and  its  effect  in  relieving  the  carrier  troversy;  not  as  to  the  law,  but  as  to 

from  responsibility,  was  one  of  law  for  the  mode  of  dealing  with  these  cases, 

the  court  or  of  fact  for  the  jury.     The  Some  of  the  judges  seem  to  have  been 

manner  in  which  it  was  finally  settled  of  opinion  that  these  cases  should,  as 

is  explained  in  what  was  said  by  Brett,  much  as  possible,  be  withdrawn  from 

J.,  in  Robson  v.  The  Railway,  L.  R.  2  the  jury,  and  that  the  court  ought  to 
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been  ascertained,  the  question  whether  the  injury  sustained  by 
the  passenger  is  to  be  imputed  to  his  own  carelessness  or  impru- 
dence, and  whether  the  carrier  has  used  reasonable  diligence 
under  the  circumstances  to  avoid  it,  will  in  many  cases  remain 
doubtful,  and  must  be  determined  as  one  of  fact  by  a  jury.^ 

§  639.  The  question,  however,  whether  the  facts,  when  they 
have  been  clearly  ascertained,  constitute  contributory  negligence 
on  the  part  of  the  passenger  so  as  to  preclude  him  from  a  recov- 
ery, has  been  often  treated  by  the  courts  as  one  of  law,  to  be  de- 
cided by  the  court  and  not  by  the  jury.^    But  the  more  recent 


say  what  was  reasonable  for  the  pas- 
senger to  do.  The  House  of  Lords 
held,  that,  as  the  carrying  of  railway 
passengers  was  conduct  in  the  ordinary 
affairs  of  life,  the  jury  was  the  proper 
tribunal  to  decide.  Siner  v.  The  Great 
Western  R'y  Co.  was  decided  in  the 
heat  of  the  controversy,  and,  without 
saying  it  ought  to  be  overruled,  I  may 
say  that  it  was  decided  by  judges  who 
thought  that  these  cases  ought  to  be 
left  to  the  judge  and  not  to  the  jury. 
The  House  of  Lords  has  decided  that 
they  are  to  be  left  to  the  jury;  and 
the  judgment  of  the  Queen's  Bench  in, 
this  case  is  put  upon  this  ground,  that 
the  passenger  did  remain  so  long  that 
she  might  reasonably  suppose  that  if 
she  did  not  get  down  she  would  be  car- 
ried on,  and  unless  there  was  danger  to 
her  life,  she  was  justified  in  getting 
down.  The  jury  were  entitled  to  say 
whether,  on  such  facts,  there  was  neg- 
ligence on  the  part  of  the  company." 

According  to  this  rule  the  sole  prov- 
ince of  the  court  is  to  determine  whether 
the  proof  will  justify  giving  the  case 
to  the  jury,  or  whether,  there  being  a 
total  absence  of  such  proof,  the  court 
should  not  order  a  nonsuit.  Rose  v. 
The  Railway,  L.  R.  2  Exch.  Div.  248; 
Robson  V,  The  Railway,  supra.  "  The 
question  of  negligence,  if  there  be  any 
evidence  to  be  submitted  to  the  jury,  is 
for  the  jury  alone,  and  must  he  decided 


by  the  jury  as  a  question  of  fact  Judges 
must  therefore  now  be  careful  both  in 
deciding  whether  there  is  evidence  to 
be  left  to  the  jury,  and  whether  the 
verdict  is  in  accordance  with  the  evi- 
dence; as  also,  that  in  so  deciding,  they 
do  not  permit  their  individual  views  on 
the  subject  of  negligence  to  control  ch: 
supersede  the  decision  of  the  jury,  on  a 
matter  which  it  is  exclusively  the  prov- 
ince of  a  jury  to  determine  as  a  ques- 
tion of  fact."  Per  Cockburn,  C.  J.,  in 
Jackson  v.  The  Railway  Co,  L.  R.  2 
Com.  P.  Div.  125. 

'  Filer  if.  The  Railroad,  49  N.  Y.  47; 
Morrison  v.  The  Railway,  56  id.  302 ; 
Barden  v.  The  Railroad,  121  l^Iass.  426; 
Johnson  v.  The  Railroad,  70  Penn.  St. 
357;  Kay  ti.  The  Railroad,  65  id.  273; 
Penn.  Canal  Co.  v.  Bentley,  66  id.  30; 
Robson  V.  The  Railway,  L.  R.  10  Q. 
B.  271;  S.  C.  L.  R.  2  Q.  R  Div.  85; 
Zemp  V.  The  Railroad,  9  Rich,  (Law) 
84;  Spencer  v.  The  Railroad,  17  Wis. 
487 ;  Thurber  v.  The  Railroad,  60  N. 
Y.  326;  Maher  v.  The  Railroad,  67 
id.  52. 

»  Trow  V.  The  Railroad,  24  Vt.  487; 
Haring  -v.  The  Railroad,  13  Barb.  9; 
Gahagan  v.  The  Railroad,  i  Allen,  187; 
Gavett  v.  The  Railroad,  16  Gray,  joi ; 
Railroad  v.  Shipley,  31  Md.  368;  Pitts- 
burg etc.  R.  'R.  V.  Andrews,  39  id. 
329;  Pittsburg  etc.  R.  R.  ■».  McClurg, 
56  Penn.  St.  294. 
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and  better  considered  cases  treat  it  as  one  exclusively  for  the 
consideration  of  a  jury.* 

§  640.  Certain  rules  upon  the  subject  have,  however,  become 
established  as  to  particular  kinds  or  acts  of  negligence  on  the 
part  of  the  passenger,  from  their  frequent  recurrence  before  the 
courts,  upon  which  many,  perhaps  piost  of  the  questions  which 
may  arise,  must  be  disposed  of.  Such  questions  are  consequently 
frequently  said  to  be  mixed  questions  of  law  and  fact.  These 
rules  are  therefore  of  the  highest  importance  to  the  carrier  as 
well  as  to  the  passenger  who  seeks  redress  for  the  injury  which 
he  has  sustained  at  his  hands. 

§  641.  Getting  on  train  while  in  motion.  Thus  noth- 
ing is  more  universally  agreed  upon,  perhaps,  than  that  the  at- 
tempt to  get  upon  a  railway  train  whilst  in  motion,  without  a 
necessity  for  doing  so  induced  by  the  conduct  of  the  employees 
of  the  railway  company,  and  without  an  invitation  to  do  so  from 
its  agent  acting  in  the  line  of  his  duty,  precludes  the  passenger 
from  the  right  to  recover  for  the  injury  which  may  be  thereby 
occasioned.  Many  cases  have  occurred  in  which  passengers 
have  received  injuries  in  such  reckless  attempts,  and  it  has  been 
invariably  held  that,  in  the  absence  of  circumstances  to  excuse 
such  reckless  conduct,  the  injured  party  is  remediless.  Nor  will 
the  refusal  to  stop  the  train,  nor  the  custom  of  those  in  charge 
of  the  train  to  slacken  its  speed  at  the  particular  station,  in  order 
to  take  on  passengers  without  coming  to  a  stop,  excuse  the  neg- 
ligence of  the  party.  If  the  train  would  not  halt  to  receive  the 
passenger,  when  by  law  or  its  published  schedules  it  was  obli- 
gatory upon  the  company  to  do  so,  the  party  would  have  his  rem- 

'  In  Illinois  it  is  allowed  to  juries  to  slight  and  that  of  defendant  gross,  in 
apportion  the  negligence  of  the  plaint-  comparison.  This  includes  cases  where 
iff  and  defendant  as  is  done  in  cases  of  the  negligence  of  the  plaintiff  has  con- 
marine  torts.  If  both  parties  are  equally  tributed  in  some  degree  to  the  injury, 
in  fault,  or  nearly  so,  the  plaintiff  can-  on  the  ground  that  the  fact  of  the 
not  recover;  and  in  order  to  establish  plaintiff 's  negligence  does  not  author- 
the  liability  of  the  defendant,  there  must  ize  the  defendant  recklessly,  and  wan- 
be  negligence  on  his  part,  and  no  want  tonly  to  destroy  his  property  or  injure 
of  ordinary  care  on  the  part  of  the  his  person.  Chicago  etc.  R.  R.  v.  Van 
plaintiff;  and  where  there  has  been  neg-  Patten,  64  111.  510;  111.  Cen.  R.  R.  v. 
ligence  in  both  parties,  still  the  plaintiff  Green,  81  111.  19;  Litchfield  Coal  Co. 
may  recover  where  his  negligence  is  v,  Taylor,  id.  590. 
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edy  by  an  action  for  the  damage  or  loss  sustained;  and  if  it  had 
adopted  a  practice  of  receiving  its  passengers  while  in  motion, 
it  would  be  reckless  conduct  on  the  part  of  the  company,  or  of 
those  in  charge  of  its  trains,  which  would  not  justify  or  excuse 
the  equally  reckless  imprudence  of  the  injured  party .* 

§  642.  But  if  the  employees  of  the  carrier  have,  without  giving 
due  notice  to  the  passenger,  put  the  train  upon  which  he  is  being 
carried  in  motion,  or  if  they  fail  to  wait  for  him  when  it  is  their 
duty  to  do  So,  and  thereby  place  him  in  the  dilemma  of  being  left 
behind,  or  of  getting  on  while  the  train  is  in  motion,  he  will  be  so 
far  justified  in  making  the  attempt,  if  it  can  be  done  without  ap- 
parent danger,  that  he  will  not  be  precluded  from  a  recovery  in 
case  he  should  be  unfortunately  injured  in  doing  so.  Where  the 
passenger  had  tickets  entitling  him  to  passage  over  two  lines  of 
road  which  were  running  in  'connection  with  each  other,  and 
upon  his  arrival  at  the  terminus  of  the  first  road,  the  train  of  the 
second,  upon  which  he  was  to  pursue  his  journey,  moved  off  with- 
out giving  him  time  to  cross  the  platform  in  order  to  reach  it,  it 
was  held  that  it  was  not  contributory  negligence  in  him  to  make 
the  effort  to  get  aboard  while  the  train  was  moving  slowly  off, 
and  that,  having  fallen  in  the  attempt  and  received  an  injury,  the 
company  was  liable  because  it  had  not  given  him  a  sufficient 
time  to  reach  its  train  after  his  arrival,  as  it  was  its  duty  to  do.' 

§  643.  Alighting  from  train  while  in  motion.  So  it 
is  equally  negligent  to  attempt  to  alight  from  a  moving  vehicle, 
unless,  in  consequence  of  the  refusal  of  the  carrier  to  stop,  the 
passenger  will  be  taken  beyond  his  destination,  or  unless  he  is 
invited  to  alight  by  some  employee  of  the  carrier  whose  duty  it 
is  to  826  to  the  safe  egress  of  the  passenger  from  the  convey- 
ance. But  e  /en  when  the  carrier  refuses  to  stop,  and  the  pas- 
senger will  be  taken  beyond  his  destination  unless  he  leave  the 

1  Phillips  V.  The  Railroad,  49  N.  Y.  Knight  v.  The  Railroad,  23  La.  Ann. 

177 ;  Harvey  v.  The  Railroad,  116  Mass.  462 ;  Hubener  v.  The  Railroad,  id.  492 ; 

269;  Owen  w.The  Railroad,  2  Bosw.  374;  Lewis  v.  The  Railroad,  3S  Md.  588; 

Ginnon  t».  The  Railroad,  3  Rob.  (N.Y.)  Texas  etc.  R'y  ti.  Murphy,  46  Texas, 

25;  Mettlestadt  v.  Railroad,  4  id.  377;  356;  Mich.  Cen.  R.  R.  v.  Coleman,  28 

Ohio  etc.  R'y  v.  Stratton,  78  111.  88;  111.  Mich.  441 ;  Timmons  v.  The  Railroad, 

Cen.  R.  R.  T/.  Chambers,  71  id.  519;  111.  6  Ohio  St.  105. 

Can.  R.  R.  v.  Slatton,  54  id.  133;  John-  'Johnson  v.  The  Railroad,  70  Penn. 

son  V.  The  Railroad,  70  Penn.  St.  357;  St.  357. 
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vehicle  while  in  motion,  he  will  not  be  justified  in  the  attempt  to 
do  so  if  its  speed  is  so  great  that  the  danger  in  alighting  is  great 
and  apparent.  In  such  case,  prudence  would  require  him  to 
submit  to  the  wrong,  and  to  seek  his  redress  for  it  in  an  action 
against  the  carrier,  if  he  should  be  blamable.  A  passenger 
would  only  be  justified  in  the  attempt  to  avoid  such  an  inconven- 
ience by  leaving  the  vehicle  while  in  motion,  when  the  circum- 
stances were  such  as  to  induce  a  person  of  ordinafy  prudence 
and  caution  to*  believe  that  no  danger  was  to  be  apprehended 
from  such  a  course,  or  when  he  had  reasonable  ground  for  be- 
lieving that  he  was  in  peril,  and  that  it  was  necessary  for  his 
safety.' 

§  644.  There  may  be  cases,  however,  in  which,  notwithstand- 
ing the  imprudence  of  the  passenger  in  leaving  the  train  or  ve- 
hicle while  in  motion,  he  would  not  be  deprived  of  the  right  to 
recover  from  the  carrier  for  any  injury  he  might  sustain  in  the 
act.  But  such  cases  are  exceptional,  and  depend  upon  peculiar 
circumstances.  A  recovery  has,  however,  been  allowed  in  sev- 
eral such  cases.  In  the  case  of  the  Penn.  R.  R.  v.  Kilgore,*  the 
plaintiff,  who  was  sick  and  feeble,  had  taken  passage  with  her 
three  children  to  Greensburg.  Upon  the  arrival  of  the  train  at 
her  destination,  two  of  the  children  alighted  from  the  car,  and 
the  plaintiff,  with  the  other  child,  were  preparing  to  alight,  when 
the  train  started.  She  sprang,  notwithstanding,  upon  the  plat- 
form, but  in  doing  so  fell  between  the  cars  and  the  platform,  and 
was  seriously  injured.  It  was  held  that /she  was  entitled  to  re- 
cover, and  Woodward,  J.,  in  giving  the  judgment  of  the  court, 
said:  "Whilst  there  is  no  doubt  about  the  doctrine  of  concur- 
rent negligence,  which  the  learned  counsel  invokes,  the  circum- 
stances of  this  case  scarcely  admit  of  its  application.  The  com- 
pany, as  public  transporters,  took  the  plaintiff  and  her  three 

'The  Evansville  etc.  R.  R.  v.  Dun-  Co.  v.  Henry,  50  id.  460;  Pennsylvania 

can,  28  Ind.  441 J  Morrison  t;.  The  Rail-  R.   R.  v.   Aspell,   23   Penn.   St.   147; 

\yay,  56  N.  Y.  302;    Burrows  -v.  The  Davis  v.  The  Railway,   18  Wis.   175; 

Railway,  63  id.  556;    Gavett  v.  The  Lambeth  v.  The  Railroad,  65  N.  C. 

Railroad,  16  Gray,  501;   Lucas  v.  The  494;  Daraont  v.  The  Railroad,  9  La. 

Railroad,  6  id.  64;  Penn.  R.  R.  v.  Zebe,  Ann.  441 ;  111.  Cen.  R.  R.  v.  Able,  59 

33  Penn.  St.  318;    Ohio  etc.  R.  R.  f.  111.131. 

Schiebe,  44  111.  460;   Keokuk  Packet  ''32  Penn.  St.  292. 
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children  aboard  of  their  cars  at  Pittsburgh,  under  a  contract  to 
set  them  down  safely  at  Greensburg.  That  it  was  their  duty  to 
stop  long  enough  to  let  these  passengers  off  at  the  point  of  des- 
tination is  not  denied,  and  that  they  failed  in  performing  this  duty 
is  established  by  the  verdict.  *  *  *  It  is  an  established  fact 
that  the  company  did  not  give  her,  in  the  actual  circumstances 
in  which  she  was  placed,  reasonable  time  to  leave  the  cars  in 
safety.  *  *  *  That  it  is  wrong  for  a  party  to  attempt  to  leave 
cars  whilst  they  are  in  motion  is  an  abstract  truth,  that  counsel 
complain  of  the  court  for  not  misapplying  here.  It  is  one  thing 
to  define  a  principle  of  law,  and  a  very  different  matter  to  apply  it 
well.  The  rights  and  duties  of  parties  grow  out  of  the  circum- 
stances in  which  they  are  placed.  It  was  as  natural  for  this 
woman  to  leave  the  cars  as  she  did,  in  her  circumstances,  as  it 
was  rash  for  Aspell  to  leap  from  them  in  his  circumstances.  It 
would  be  as  unreasonable  to  impute  negligence  to  her  as  it  would 
have  been  to  have  held  the  company  responsible  to  him."  * 

§  645.  So  in  Filer  v.  The  Railroad,"  the  plaintiff,  whilst  the 
cars  were  moving  slowly  by  the  station  which  was  her  destina- 
tion, being  assured  by  the  brakeman  that  they  would  not  stop, 
and  advised  by  him  to  get  off,  undertook  to  do  so  and  was  injured, 
it  was  held  that  she  was  entitled  to  recover.  "  It  is  true,"  say 
the  court,  "there  was  no  absolute  necessity  for  this  act;  but  she 
was  caUed  upon  to  decide  upon  the  instant,  and  under  peculiar 
circumstances,  and  ought  not  to  be  held  to  the  most  rigid  account 
for  the  exercise  of  the  highest  degree  of  caution  as  against  one 
confessedly  wrong."  But  the  case  was  made  to  turn  principally 
upon  the  fact  that  she  had  been  advised  to  the  course  she  pur- 
sued by  the  brakeman,  who  was  held,  in  what  he  did,  to  be  act- 
ing in  the  line  of  his  duty;  and  a  number  of  cases  were  cited  to 
sustain  this  position.' 

§  646.  Alighting  elsewhere  than  on  platform  where 
ONE  IS  PROVIDED.  So  if  a  railway  company  has  provided  a 
platform  for  the  convenience  and  safety  of  its  passengers  in 
alighting  from  its  cars,  it  will  be  such  negligence  on  the  part  of 

'  For  a  similar  case  see  Loyd  v.  The  '  Mclntyre  v.  The  Railroad,  37  N.  Y 

Railroad,  53  Mo.  509,  and  see  also  111.  2S7 ;  Foy  v.  The  Railway,  iS  Com.  B. 

Can.  R.  V.  Able,  59  111.  131.  (N.  S.)  225;  Siner  v.  The  Railway,  L. 

» 49  N.  Y.  47,  S9  id.  351,  68  id.  124.  R.  3  Exch.  150. 
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the  passenger  to  alight  on  the  opposite  side  of  its  train,  where 
no  such  provision  has  been  made,  that  he  will  not  be  allowed  to 
recover  from  the  company  for  any  injury  he  may  receive,  in  so 
alighting,  from  a  passing  engine  upon  that  side  of  the  track,  al- 
though it  may  have  been  incautious  upon  the  part  of  the  com- 
pany to  run  the  engine  by  the  train  at  such  a  time.  And  it  will 
not  avail  him  to  show,  nor  would  evidence  be  pertinent  or  admis- 
sible, that  passengers  had  been  accustomed  to  leave  the  train  on 
that  side.'  And  so  likewise,  if  the  passenger  attempt  to  get  upon 
the  train  without  availing  himself  of  the  facilities  thus  afforded, 
when  he  has  the  opportunity  to  do  so,  he  cannot  hold  the  com- 
pany responsible  for  any  injury  he  may  sustain  by  reason  of  so 
doing.' 

§  647.  But  where  the  agents  of  a  company  have  been  in  the 
habit  of  receiving  and  putting  off  passengers  at  a  place  other 
than  a  regular  station,  at  night  as  well  as  in  the  daytime,  as 
where,  on  the  arrival  of  its  trains  at  a  village,  it  has  become  cus- 
tomary for  passengers  to  leave  and  to  get  on  board  at  the  place 
where  the  train  stopped  for  wood  and  water,  with  the  knowledge 
and  acquiescence  of  the  conductor  and  other  employees  of  the 
road,  it  will  be  negligence  in  the  company  to  leave  the  ground 
adjacent  to  such  customary  place  of  landing  and  receiving  pas- 
sengers, and  over  which  they  must  necessarily  pass,  in  a  danger- 
ous condition;  and  if  a  passenger,  or  one  who  intends  to  become 
such,  assuming,  as  he  would  have  the  right  to  do,  that  such 
grounds  are  in  a  safe  condition,  should,  in  the  night  time,  receive 
injury  from  falling  into  a  pit  immediately  adjacent  to  such  cus- 
tomary landing  place,  he  could  not  be  charged  with  contributory 
negligence  in  attempting  to  get  upon  the  train  there  instead  of 
at  the  place  appointed  for  that  purpose  by  the  company,  and  the 
company  would  be  liable  to  him  for  the  injury  sustained.*  And 
where  passengers  residing  in  a  certain  part  of  a  village  were  in 
the  habit  of  leaving  the  train  on  the  side  opposite  to  the  platform, 
with  the  knowledge  of  the  conductor,  and  without  objection  on 
his  part,  it  was  held  that  such  a  passenger,  in  attempting  to  get 

'  Pennsylvania   R.   R.  v.  Zebe,   33    28  Mich.  440. 
Penn.  St.  318;  S.  C.  37  id.  420.  »  Hulbert  v.  The  Railroad,  40  N.  Y. 

'  Michigan  Cent.  R.  R.  v.  Coleman,     145. 
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off  on  that  side,  was  not  guilty  of  such  contributory  negligence 
as  to  prevent  her  from  recovering  from  the  company  for  an  in- 
jury which  she  had  sustained  by  the  sudden  starting  of  the  train 
while  she  was  descending  from  the  cars,  without  any  signal  or 
notice,  and  without  any  examination  by  those  in  charge  of  the 
train,  to  ascertain  whether  any  one  was  getting  off  on  that  side.* 
§  648.    Alighting  at  an  unusual  place,  when  train 

HAS    stopped     short   OF   OR   HAS    OVERSHOT    PLATFORM.      If   a 

railway  train  has  stopped  short  of  or  has  overshot  the  plat- 
form designed  for  the  alighting  of  passengers,  and  the  passenger 
undertakes  to  descend  from  the  carriage  in  which  he  is  being 
carried,  at  an  unusual  and  inconvenient  place,  and  in  so  doing  re- 
ceives an  injury,  it  will  be  contributory  negligence  on  his  part,  if 
the  train  is  intended  to  be  brought  up  to  the  platform,  and  he  will 
not  wait  until  this  is  done,  unless  there  are  circumstances,  as  there 
may  be,  which  will  excuse  his  alighting  where  he  is.  It  has 
been  held,  however,  that  if  the  name  of  the  station  has  been 
called,  and  the  passenger  has  good  reason  to  believe  that  that  is 
the  place  at  which  the  company  or  its  employees  intend  to  have 
him  leave  the  train,  or  if  he  is  advised  or  encouraged  to  alight 
there  by  a  brakeman,  or  anjr  other  officer  of  the  train,  in  the  line 
of  his  duty  in  seeing  to  the  alighting  of  passengers,  it  will 
amount  to  an  invitation  to  alight;  and  if  he  do  so,  using  due  care, 
and  is  injured,  it  will  not  be  such  contributory  negligence  as  will 
excuse  the  company.'*  But  where  there  was  no  invitation  to 
alight,  and  no  reasonable  ground  for  belie\dng  that  the  train 
would  not  return  to  the  customary  place  for  alighting,  it  was 
held  that  the  passenger  had  been  guilty  of  contributory  negli- 
gence in  descending  from  the  carriage  at  the  place  where  she 
was  stopped,  and  that  she  could  not,  therefore,  recover.'  But  in 
Rose  V.  The  Railway,^  where  the  train  had  overshot  the  plat- 
form, and  the  plaintiff,  a  passenger,  after  waiting  some  time  for 
the  train  to  be  backed,  which  was  not  done,  and  seeing  other 
passengers  getting  out,  undertook  to  do  so  herself,  and  was  in- 

'  Keating  v.  The  Railroad,  49  N.  Y.  Railroad,  supra;  Robson  v.  The  Rail- 

673'  way,  L.  R.  2  Q.  B.  Div.  85. 

SFoy  V.  The  Railway,  18  Com.  B.  »  Siner  t;.  The  Railway,  L.  R.  3  Exch. 

(N.  S.)  225;  The  Columbus  etc.  R'y  150. 

V.  Farrell,  31  Ind.  408;  Filer  v.  The  *  L.  R.  2  Exch.  Div.  24S. 


Ch.  XI.]    CONTRIBUTORY  NEGLIGENCE  OF  PASSENGERS.    511 

jured  by  a  fall  in  the  attempt,  Cockburn,  C.  J.,  although  he 
thought  there  was  evidence  on  which  the  case  ought  to  have 
been  submitted  to  a  jury,  was  evidently  of  opinion  that  the 
plaintiff  had  not  been  guilty  of  such  contributory  negligence  as 
should  preclude  her  from  a  recovery.  "  Under  these  circum- 
stances," said  he,  "what  were  the  passengers  to  do?  Can  it  be 
said  that  they  were  to  sit  still  and  be  carried  on  to  the  next  station, 
perhaps  forty  or  fifty  miles  off,  and  then  be  liable  to  be  called 
upon  to  pay  the  full  fare  for  the  whole  distance,  and  to  be  ex- 
posed to  various  inconveniences  —  can  that  be  seriously  con- 
tended? If  the  passenger  is  satisfied  that  the  train  is  going  on, 
and  there  is  apparently  no  alternative  but  to  get  out,  he  must  do 
as  best  he  can.  Of  course,  if  he  is  careless  in  getting  out,  and 
is  thereby  injured,  it  is  his  own  fault;  but  if  he  does  his  best, 
and  yet  sustains  injury,  the  company  will  not  have  done  what 
it  was  incumbent  on  them  to  do,  and  will  be  liable.  Here 
the  company's  men  did  nothing  to  obviate  inconvenience  and 
danger." 

§  649.  Passing  from  car  to  car  while  train  in  motion. 
So  passing  from 'car  to  car  when  a  train  is  in  rapid  motion,  vol- 
untarily and  without  necessity  or  the  direction  of  the  conductor 
or  other  officer  having  authority,  would  be  such  negligence  as 
to  debar  the  passenger  from  a  recovery  for  any  injury  which  he 
might  sustain,  which  would  not  have  happened  to  him  had  he 
remained  in  his  place.  But  if  the  passenger  be  directed  by  the 
conductor  to  pass  fi;om  one  car  to  another,  and  in  obeying  the 
direction  meet  with  an  accident  from  which  injury  ensues,  the 
company  will  be  liable.  In  Mclntyre  v.  The  Railroad,^  there 
being  no  seats  in  the  car  into  which  the  passenger  had  just  en- 
tered, she  was  directed  by  some  employee  of  the  road,  who  was 
probably  a  brakeman,  to  go  forward  into  another  car,  which 
direction  the  passenger  proceeded  to  obey,  but  in  doing  so,  it 
being  at  night  and  very  dark,  she  fell  between  the  cars  and  was 
killed.  It  was  said  that  the  act,  having  been  undertaken  at  the 
request  of  the  company,  was  to  be  regarded  as  its  act,  and  that 
to  hold  that  it  was  not  liable  under  such  circumstances  would  be 
licensing  the  grossest  wrongs. 

'  37  N.  Y.  287,  43  Barb.  532. 
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§  650.     But  as  said  by  the  supreme  court  of  Iowa  in  Mar- 
quette V.  The  Railroad,^  "in  judging  of  what  is  negligence  in  a 
particular  case,  regard  is  to  be  had  to  the  growth  of  science  and 
the  improvement  of  the  arts  which  take  place  from  time  to  time ; 
for  many  acts  or  omissions  which  are  now  evidence  of  gross  ne'g- 
ligence  were  but  a  few  years  ago  consistent  with  great  care  and 
skill.     And,  on  the  other  hand,  many  things  whiclj  a  few  years 
since  would  have  been  considered  negligence  are  now  consist- 
ent with  proper  care  and  skill.     And  especially  is  this  true  in 
respect  to  railroad  carriages,  which,  within  a  few  years,  have 
been  transformed  from  crude  and  clumsy  cars  into  magnificent 
traveling  palaces,  supplied,  in  many  cases,  with  the  comforts, 
conveniences  and  even  luxuries  of  elegant  dwellings,  in  which 
the  public  may  travel  at  a  speed  and  with  a  degree  of  safety 
which  thirty  years  ago  would  have  been,  in  the  highest  degree, 
perilous  to  life  and  limb.     And  within  a  very  short  period  there 
have  been  such  wonderful  improvements  in  the  platforms  and 
couplings  of  railway  passenger  coaches  as  that  passengers  may, 
with  comparative  safety,  pass  from  the  other  cars  of  a  train  to 
the  sleeping  and  dining  coaches  on  some  of  the  fastest  trains  of 
this  country,  while  in  motion.     *    *    It  cannot  be  true,  therefore, 
'  as  a  matter  of  fact,  that  to  pass  from  one  car  to  another,  while 
the  train  is  in  motion,  at  the  usual  rate  of  speed,  is  so  necessa- 
rily dangerous  that  it  may  not  be  justified  under  any  circum- 
stances." 

§651.  Occupying  exposed  positions.  The  passenger  may 
be  guilty  of  contributory  negligence  which  will  debar  him  from 
a  right  to  a  recovery,  by  voluntarily  occupying  exposed  positions 
upon  railroad  trains  or  other  vehicles  upon  which  he  may  be  car- 
ried; but  to  have  this  effect  the  position  must  have  been  selected 
without  the  direction  of  the  carrier  or  his  employees,  and  must 
have  been  the  cause  of  the  injury,  which  it  must  appear  would  not 
otherwise  have  happened  to  him;  for  if  the  accident  which  occa- 
sioned it  would  have  been  attended  with  the  same  results,  no 
matter  upon  what  part  of  the  train  or  vehicle  he  may  have  been, 
his  negligence  will  be  lacking  in  the  element  of  being  the  prox- 
imate cause  of  the  injury,  which  is  essential  to  make  it  an  excuse 

'  33  Iowa,  562. 
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to  the  carrier.  Where  a  passenger  persisted  in  riding  upon  the 
top  of  a  stage  coach  against  the  advice  of  the  agent  of  its  owner, 
who  told  him  that  if  he  kept  his  seat  on  the  outside  he  must  do 
it  at  his  own  risk,  and  while  so  riding  the  stage  was  upset  by  the 
negligence  of  the  driver,  and  the  passenger  was  injured,  it  was 
held  that  he  could  recover  for  the  injury.^  "  It  may  be  true,"  said 
Appleton,  J.,  "  that  the  plaintifFby  riding  outside  incurred  the  pe- 
culiar risks,  if  there  were  any,  arising  from  his  exposed  position. 
But  that  is  all.  He  did  not  assume  those  resulting  from  the  neg- 
ligence of  the  defendant  or  those  in  his  employ.  He  or  they 
would  not  be  exonerated  from  their  duties,  and  if  the  plaintiff  was 
injured  through  his  or  their  neglect,  he  being  in  the  exercise  of 
ordinary  and  common  care,  in  no  way  contributing  to  the  injury 
by  his  position,  he  might  well  maintain  this  suit." 

§652.  Standing  on  platform  while  train  in  motion. 
Whether  standing  upon  the  platform  of  a  railway  car  voluntarily, 
and  without  any  necessity  for  so  doing,  would  be  evidence  of  the 
want  of  such  due  and  reasonable  care  on  the  part  of  the  passen- 
ger as  would  exonerate  the  company  from  liability  in  case  of  an 
accident  resulting  in  his  injury,  would  of  course  depend  upon  all 
the  circumstances,  and  would  be  the  proper  subject  of  enquiry  by 
a  jury.  It  would,  perhaps,  depend  to  a  great  extent  upon  the 
speed  of  the  train  and  other  considerations  which  would  come 
peculiarly  within  the  province  of  the  jury ;  but'  it  would  be  essen- 
tial to  the  defense  of  the  carrier  that  it  should  appear  that  the 
imprudence,  if  it  were  found  to  be  such,  should  have  been  the 
proximate  cause  of  the  injury,  or,  in  other  words,  that  it  would 
not  have  happened  if  the  passenger  had  not  thus  exposed  him- 
self.^ But  in  Hickey  v.  The  Railroad,'  it  was  held  as  a  matter 
of  law,  that  when  the  passenger,  while  standing  on  the  outside 
of  the  car  upon  its  platform,  was  injured  by  a  collision  of  the  cars 
of  the  company,  caused  by  the  negligence  of  its  employees,  he 
was  wanting  in  that  due  care  and  caution  without  which  the 
company  could  not  be  held  liable;  and  it  was  said  that  if  passen- 
gers voluntarily  take  exposed  positions,  with  no  occasion  there- 
,  for  nor  inducement  thereto  caused  by  the  managers  of  the  road, 

'Keith  V.  Pinkham,  43  Maine,  501.       Huelsencamp  v.  The  R'y,  34  Mo.  45. 
» Marquette  w.The  R.  R.  33  Iowa,  562 ;        =  14  Allen,  429. 
33 
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they  take  the  special  risk  of  that  position  upon  themselves.  And 
it  made  no  difference,  it  was  said,  that  it  was  customary  with 
passengers  upon  the  road  under  the  same  circumstances  to  come 
out  of  the  car  and  stand  upon  its  platform,  preparatory  to  alight- 
ing from  it,  the  train  having  reached  its  destination,  nor  that  this 
fact  was  known  to  the  conductor,  and  that  he  did  not  remon- 
strate or  caution  the  passengers  against  doing  so,  either  in  the 
particular  instance  or  at  any  other  time. 

§  653.  •  If,  however,  the  passenger  cannot  obtain  a  seat  in  the 
car,  he  cannot  be  said  to  be  wanting  in  prudence  if  he  stand  upon 
the  platform  on  the  outside  of  the  car.  Nor  can  he  be  required 
to  encounter  the  danger  of  going  from  car  to  car  in  order  to  find 
a  seat,  when  the  train  is  in  rapid  motion.  The  position  on  the 
platform,  it  was  said,  whether  judiciously  or  injudiciously  selected, 
was,  therefore,  as  between  him  and  the  company,  lawful  under 
the  circumstances,  for  it  was  the  fault  of  the  company  that  he 
was  not  provided  with  a  seat.'  But  in  Quinn  v.  The  Railroad,' 
where,  by  an  accident,  the  passenger  was  thrown  from  the  plat- 
form upon  which  he  was  at  the  time  standing,  and  was  killed  by 
the  train,  it  was  held  that  the  company  could  not  be  held  liable, 
although  the  cars  were  crowded  and  the  passenger  could  not 
i  probably  have  found  a  seat  if  he  had  so  desired.  It  was  thought 
by  the  court  that  if  he  could  not  have  found  a  seat,  he  should 
have  stood  within  the  car  instead  of  upon  the  platform. 

§654.  Riding  in  baggage  car.  Riding  in  the  baggage 
car  of  a  train  certainly  exposes  the  passenger  to  greater  risk  than 
he  would  be  exposed  to  when  seated  in  a  car  intended  for  pas- 
sengers, and  if,  in  the  case  of  an  accident,  he  should,  while  in  that 
position,  sustain  an  injury  which  would  not  have  befallen  him 
had  he  been  in  his  appropriate  place,  there  is  no  doubt  that  the 
company  would  be  exonerated  from  all  liability  to  him.  But 
if  he  is  in  such  a  position  of  increased  peril  by  the  invitation  or 
permission,  expressed  or  implied,  of  the  conductor  of  the  train, 
he  would  be  entitled  to  a  recovery  against  the  company,  no  mat- 
ter how  directly  his  position  might  have  contributed  to  the  injury.' 

'  Willis  w.Tlie  Railroad,  34N.  Y.  670,        »  51  III.  ^.95. 
32  Barb.  398;   Colegrove  v.  The  Rail-        "Carroll  v.  The  Railroad,  t  Duer, 
road,  20  N.  Y.  492.  571. 
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And  even  when  the  riding  in  such  car  is  against  the  rules  of  the 
company^  of  which  the  passenger  is  informed,  if  he  is  in  it  with 
the  knowledge  of  the  conductor,  and  without  any  attempt  on  his 
part  to  enforce  the  rule  by  removing  the  passenger,  his  presence 
there  would  not  be  such  negligence  as  would  exonerate  the  com- 
pany from  the  consequence  of  its  negligence  or  want  of  care.' 
And  where  the  passenger  was  one  who,  in  performing  service  for 
the  company  as  a  mechanic,  made  frequent  trips  upon  the  road  in 
going  to  and  returning  from  his  work,  and  was  in  the  habit  of  vol- 
untarily selecting  the  baggage  car  as  the  most  appropriate  place 
for  him,  with  the  knowledge  of  and  without  any  objection  by  the 
conductor,  it  was  held  that  he  rode  in  it  by  the  permission  of  the 
company,  and  could  not  be  charged  with  contributory  negligence 
in  doing  so.' 

§  655.  Passenger  projecting  his  limbs  from  car  win- 
dow. So  if  a  passenger  incautiously  or  imprudently  project  his 
limbs  from  the  windows  of  the  car,  and  in  consequence  sustains 
an  injury,  he  cannot  make  the  company  liable  to  him  for  it.  In 
the  case  of  Laing  v.  Colder,'  the  arm  of  the  passenger  was 
broken  whilst  he  was  traveling  in  a  railroad  car.  The  accident 
occurred  while  the  car  was  passing  over  a  bridge  which  was  so 
narrow  that  the  plaintiiT's  hand,  lying  outside  of  the  car-window, 
was  caught  by  the  bridge,  and  his  arm  was  broken.  The  question 
for  the  jury,  as  said,  was,  whether  the  hurt  suffered  was  ascrib- 
able  to  the  negligence  of  the  defendant's  agents,  or  to  the  laches 
of  the  plaintiff  himself;  and  this  was  considered  as  depending 
upon  the  inquiry  whether  warning  had  been  given  to  plaintiff  of 
the  danger  by  the  agents  of  the  company.  It  was  thus  virtually 
conceded  that  merely  suffering  his  hand  to  protrude  from  the 
window  was  not  necessarily  negligence  on  the  part  of  the 
plaintiff.  But  in  the  subsequent  case  in  the  same  court,  of  the 
Pittsburg  etc.  R.  R.  v.  McClurg,*  where  an  injury  had  been 
sustained  by  a  passenger  from  a  similar  cause,  it  was  held  that 
the  thoughtless  or  imprudent  protrusion  of  the  elbow  from  the 

'Jacobus  V.  The  Railway,  20  Minn.  'i  O'Donnell  !>.  The  Railroad,  59  Penn. 

125;    Washburn    v.   The   Railroad,   3  St.  239. 

Head,  638;  Carroll  v.  The  Railroad,  i  «8  Penn.  St  479. 

Duer,  571 ;  Philadelphia  etc.  R.  R.  v.  ■»  56  Penn.  St.  294. 
Derby,  14  How.  468. 
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window  of  the  car  was  negligence  in  se,  which  would  exempt 
the  company  from  all  liability,  although  the  hurt  was  produced 
by  the  passenger's  arm  coming  in  contact  with  a  car  standing  on  a 
switch  on  defendant's  road.  "  A  passenger  on  entering  a  railroad 
car,"  said  Thompson,  C.  J., "  is  to  be  presumed  to  know  the  use  of 
a  seat  and  the  use  of  a  window ;  that  the  former  is  to  sit  in  and 
the  latter  is  to  admit  light  and  air.  Each  has  its  separate  use. 
The  seat  he  may  occupy  in  any  way  most  comfortable  to  him- 
self. The  window  he  has  a  right  to  enjoy,  but  not  to  occupy. 
Its  use  is  for  the  benefit  of  all,  not  for  the  comfort  alone  of  him 
who  has  by  accident  got  nearest  to  it.  If,  therefore,  he  sit  with 
his  elbow  in  it,  he  does  so  without  authority;  and  if  he  allow  it 
to  protrude  out,  and  is  injured,  is  this  due  care  on  his  part?  He 
was  not  put  there  by  the  carrier,  nor  invited  to  go  there,  nor 
misled  in  regard  to  the  fact  that  it  is  not  a  part  of  his  seat,  nor 
that  its  purposes  were  not  exclusively  to  admit  light  and  air  for  the 
benefit  of  aU.  His  position  is,  therefore,  without  authority.  His 
negligence  consists  in  putting  his  limbs  where  they  ought  not  to 
be,  and  liable  to  be  broken  without  his  ability  to  know  whether 
there  is  danger  or  not  approaching.  In  a  case,  therefore,  where 
the  injury  stands  confessed,  or  is  proved  to  have  resulted  from 
the  position  voluntarily  or  thoughtlessly  taken  in  a  window,  by 
contact  with  outside  obstacles  or  forces,  it  cannot  be  otherwise 
characterized  than  as  negligence,  and  so  to  be  pronounced  by 
the  court." 

§  656.  And  in  Todd  v.  The  Railroad,^  where  the  action  was 
against  a  railway  company  to  recover  damages  for  a  personal 
injury,  caused  by  the  swinging  of  an  unfastened  door  of  another 
car,  standing  upon  a  track  parallel  to  that  over  which  the  pas- 
senger was  passing,  against  the  elbow  of  the  passenger,  extended 
through  an  open  window,  it  was  held  that  there  was  no  liability 
upon  the  part  of  the  company.  "  Looking  at  the  mode  in  which 
railroads  are  constructed,"  said  the  court,  "  with  posts  and  bar- 
riers, which  are  placed  very  near  to  the  track  on  which  the  cars 
are  to  pass,  the  rapid  rate  at  which  trains  move,  the  manner  in 
which  cars  are  made,  with  seats  to  accommodate  passengers  so 
as  to  avoid  any  exposure  of  the  body  or  limbs  to  outward  objects 

'  3  Allen,  18,  7  id.  207. 
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in  passing,  we  can  see  no  ground  on  which  it  can  be  contended 
that  a  person  traveling  on  a  railroad  is  exercising  reasonable 
care  in  placing  his  arm  in  such  a  position  that  it  protrudes  from 
a  window,  and  may  come  in  contact  with  external  obstructions." 
It  was  therefore  held,  that  if  the  passenger's  elbov/  extended 
through  the  open  window  beyond  the  place  where  the  sash 
would  have  been  if  the  window  had  been  shut,  it  was  the  duty 
of  the  court  to  rule  that  it  was  such  carelessness  as  to  prevent  a 
recovery  of  damages  by  him.  And  the  rule  thus  laid  down  has 
been  followed  in  a  number  of  cases,  where  the  actions  were  by 
passengers  against  railroad  companies  for  damages  for  injuries 
sustained  in  this  manner.' 

§657.  According  to  this  view  of  the  subject,  the  protrusion 
of  the  limbs  of  the  passenger,  even  to  the  minutest  distance,  out 
of  the  windows  of  the  car,  will  be  regarded  as  necessarily  and 
under  all  circumstances,  such  contributory  negligence  on  the  part 
of  the  passenger  as  will  deprive  him  of  all  right  to  claim  com- 
pensation from  the  carrier  for  injuries  which  may  be  occasioned 
thereby,  however  incautious  the  latter  may  have  been  in  not  pro  ■ 
viding  against  the  occurrence  of  such  accidents.  A  different  opin- 
ion was,  however,  entertained  by  Gibson,  J.,  who,  in  the  case  of 
the  New  Jersey  Railroad  v.  Kennard,"  instructed  the  jury  at  the 
nisi  prius  trial  that  where  the  passenger  was  injured  by  having 
his  arm,  which  was  projecting  outside  of  the  window,  broken  by 
coming  in  contact  wdth  the  post  of  a  bridge,  the  company  was 
liable  for  the  injury.  It  was  proven  that  no  such  injury  had  ever 
occurred  from  the  same  cause  before,  though  the  cars  had  some- 
times struck  against  the  post;  and  the  material  question  was  con- 
sidered to  be  whether  the  defendants  were  obliged  so  to  con- 
struct their  cars  with  slats,  bars,  or  other  barricades  at  the  win- 
dows as  to  prevent  passengers  from  putting  out  their  arms,  and 
whether  the  defendants  were  not  liable  in  consequence  of  hav- 
ing failed  to  do  so.  "  A  carrier  of  passengers,"  said  the  court, 
"  is  bound  to  omit  no  precaution  that  may  conduce  to  their  safety. 
He  is  bound  to  guard  beforehand  against  every  apparent  danger 

'  Louisville  etc.  R.  R.  v.  Sickings,  5  etc.   R.  R.  v.  Andrews,   39   Md.   329. 

Bush,   I ;    Indianapolis   etc.   R.   R.  v.  And  see  Holbrook  v.  The  Railroad,  12 

Rutherford,   29  Ind.  82 ;  Pittsburg  etc.  N.  Y.  236. 

R.  R.  V.  McClurg,    supra;    Pittsburg  *2i  Penn.  St.  203. 
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that  may  beset  them.     The  dangers  incident  to  traveling  in  rail- 
way cars  are  few  in  comparison  with  those  incident  to  other 
modes  of  travel;  but  among  the  most  prqminent  of  them  is  the 
risk  of  injury  to  limbs  stuck  out  of  the  windows,  where  the  cars 
are  not  constructed  so  as  to  prevent  it.    Any  one  who  has  traveled 
by  railway  must  have  observed  that  even  the  most  careful  pas- 
sengers forget  the  risk  and  unconsciously  suffer  their  elbows  to 
slip  out  beyond  the  window  sill.     *    *    *    Nor  are  all  the  du- 
ties of  the  carrier  to  his  passenger  performed  when  the  conduc- 
tor puts  him  into  the  car  and  leaves  him  to  shift  for  himself.     He  is 
bound  to  guard  him  from  every  danger  which  extreme  vigilance 
can  prevent.     The  passenger  has  put  his  life  into  his  hands,  and 
the  carrier  is  bound  to  defend  it  as  his  own.     In  the  present  case, 
it  would  seem  that  every  precaution  was  neglected,  inasmuch  as 
there  was  neither  a  properly  constructed  car,  nor  a  verbal  warn- 
ing of  danger,  nor  even  the  miserable  and  insufBcient  substitute, 
a  written  caution."    And  upon  appeal  this  charge  was  approved; 
but  it  was  said  that  the  language  of  the  learned  judge  who  pre- 
sided at  the  trial  seemed  too  broad  as  a  general  principle,  when 
he  said  that  no  car  is  good  if  the  windows  are  not  so  constructed 
as  to  prevent  passengers  from  putting  their  limbs  through  them, 
but  that  in  its  application  to  a  road,  which  in  some  places  is  so 
narrow  as  to    endanger  projecting  limbs,  the  instruction  was 
proper. 

§658.  This  case  was  expressly  disapproved  by  the  same 
court  in  the  case  previously  cited,  and  is  opposed  by  the  other  cases 
referred  to  previously  as  holding  that  such  imprudence  is  per 
se  necessarily  such  as  to  preclude  a  recovery  for  an  injury  caused 
in  this  manner  to  the  passenger.  But  the  same  course  of  reason- 
ing led  the  court,  in  the  case  of  Spencer  v.  The  Railroad,^  to  the 
same  conclusion  to  which  the  Pennsylvania  judges  had  come  in 
Kennard's  case,  and  the  decision  in  Todd  v.  The  Railroad  ^  was 
said  to  be  contrary  to  the  weight  of  authority,  and  unsound  in 
principle.  "  For,  as  already  observed,"  said  Cole,  J.,  "  it  seems 
to  us  almost  absurd  to  say,  in  every  case,  that  a  party  who  ex- 
poses his  arm  in  the  least  degree  outside  of  the  car  window  is 
wanting  in  proper  care  and  attention,  and  that  this  is  a  pre- 

'17  Wis.  487.  'Supra. 
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sumption  of  law  which  is  to  control  the  judgment  of  the  court 
and  jury,  regardless  of  other  facts  and  circumstances;"  and  this 
is  held  to  be  the  sounder  view,  and  more  in  harmony  with  the 
analogies  of  the  law,  and  the  case  of  Kennard  to  be  the  better 
considered,  and  entitled  to  more  weight,  by  the  supreme  court 
of  Illinois.* 

§  659.  The  cases  which  adopt  the  rule  that  an  injury  sustained 
by  the  passenger  by  using  the  window  of  a  car  in  which  he  was 
riding,  as  a  resting  place  for  his  arm,  and  suffering  it  to  project 
beyond  the  plane  of  the  side  of  the  car,  is  not  the  fault  of  the  carrier, 
seem  to  lose  sight  of  that  rule  of  extraordinary  diligence  required 
of  him  to  secure  his  passenger  against  harm.  Unquestionably,  so 
far  as  others  are  concerned,  the  railway  company 'may  construct 
and  manage  its  road  and  its  trains  as  it  pleases,  except  upon  pub- 
lic thoroughfares 'and  at  the  crossings  of  public  highways,  and 
no  one  who  is  a  mere  stranger  can  complain  that  he  has  sus- 
tained injury  by  its  neglect  to  provide  safeguards  against  prob- 
able danger.  But  its  duty  to  the  passenger  is  a  wholly  different 
thing.  It  is  bound  to  make  reasonable  provision  for  his  com- 
fort, and  at  the  same  time  exercise  the  greatest  diligence  for  his 
safety.  The  carrier  must  not  only  shield  him  from  danger  when  it 
is  upon  him,  as  far  as  it  can  be  done,  but  it  must  anticipate  it,  if  pos- 
sible, and  warn  him  of  its  approach.  It  is  true  that  it  has  pro- 
vided the  seat  to  sit  in,  and  the  window  to  give  air  and  light,  but 
it  has  at  the  same  time  so  placed  them  in  reference  to  each  other, 
that  it  is  almost  as  natural  for  the  passenger  to  rest  his  arm  upon 
the  latter  as  it  is  to  breathe  the  air  which  it  lets  in;  and  to  say 
that  the  carrier  must  have  no  consideration  for  the  accidental  or 
thoughtless  exposure  which  may  result,  and  without  regard  to 
such  probable  accidents,  can  be  required  to  leave  only  the  small- 
est possible  space  between  passing  trains,  or  between  its  ears  and 
the  posts  of  a  bridge  over  which  they  must  pass,  would  seem 
inconsistent  with  that  rule  of  extreme  caution  which  it  is  re- 
quired to  use  in  providing  in  other  respects  for  the  safety  of  the 
passenger. 

§  660.  Whether  standing  in  car  be  contributory  neg- 
ligence.    The  question  has  been  made  in  several  cases,  -whether 

'  Chicago  etc.  R.  R,  v.  Pondrora,  51  HI.  333. 
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the  fact  that  the  passenger  upon  a  railroad  car  was  not  in  his 
seat,  but  was  standing  at  the  time  when  a  collision  occurs,  and 
thereby  sustains  an  injury  which  he  would  have  escaped  had  he 
been  in  his  seat,  can  be  imputed  to  him  as  such  contributory 
negligence  as  to  deprive  him  of  the  right  to  recover  from  the 
company  for  the  injury.  In  one  case,*  the  passenger  arose  from 
his  seat  to  button  his  coat,  preparatory  to  leaving  the  car,  the 
train  having  reached  its  destination,  though  still  in  motion.  The 
locomotive  being  detached,  the  cars  were  permitted  to  move  on 
through  the  depot,  and  struck,  with  great  force,  a  "  bumper,"  the 
shock  thus  occasioned  throwing  the  plaintiff  down  and  injuring 
him.  "  There  is  no  ground,"  said  the  court,  "  for  imputing  negli- 
gence to  the  plaintiff.  It  is  probable  that  if  he  had  retained  his 
seat  the  injury  would  not  have  happened.  He  had  no  notice  of 
danger,  and  h^d  a  right  to  assume  that  the  train  would  be  stopped 
in  the  usual  manner.  The  train  had  reached  its  destination,  and 
the  plaintiff  left  his  seat  with  a  view  of  leaving  the  car  as  soon 
as  the  train  stopped.  He  did  as  passengers  usually  do,  and  what 
the  company  must  have  known  they  were  accustomed  to  do,  and 
the  plaintiff  could  not  have  supposed  that  the  act  was  inconsist- 
ent with  safety."  It  was  therefore  held,  as  a  matter  of  law,  that 
the  position  in  which  he  had  placed  himself  at  the  time  of  the 
accident  was  not  negligence  in  him.^  In  another  case,*  in  which 
the  facts  were  almost  the  same,  the  train  on  which  the  plaintiff 
was  traveling  having  arrived  at  his  destination,  and  he  having 
risen  from  his  seat  to  prepare  to  leave  the  car,  when  the  collision 
occurred,  it  was  held  that,  whether  he  was  wanting  in  care  in 
leaving  his  seat  and  standing  in  the  passage  way  after  the  name 
of  the  station  had  been  announced,  for  the  purpose  of  hastening 
his  departure  from  the  car,  was  a  question  of  fact  for  the  jury. 
And  in  a  recent  case,*  in  which  a  similar  contention  was  made 
by  the  railway  company,  both  the  Queen's  Bench  and  the  Ex- 
chequer Chamber  of  England  held  that  there  was  nothing  im- 
proper or  negligent  in  the  act  of  the  passenger  in  standing  up  to 
look  through  the  window  of  the  car.  "  Assuming  that  the  com- 
pany had  done  their  duty,"  said  Cockburn,  C.  J.,  "the  passenger 

>Wyldet).TheRailroad,  53N.Y.  156.        sgarden  d.  The  R.  R.  121  Mass. 426. 
'And   see   Willis  v.  The   Railroad,        <  Gee  v.  The  Railway,  L.  R.  8  Q.  B. 
34  N  Y.  67a  i6i. 
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did  nothing  more  than  that  which  came  within  the  scope  of  his 
enjoyment  while  traveling,  without  committing  any  impru- 
dence. In  passing  through  a  beautiful  country,  he  certainly  is  it 
■  liberty  to  stand  up  and  look,  at  the  view,  not  in  a  negligent,  but 
in  the  ordinary  manner  of  people  traveling  for  pleasure.  Here 
the  defendant  was  simply  looking  at  the  signal  lights,  and  there 
was  nothing  in  his  conduct  which  can  be  imputed  to  him  as 
negligence  or  imprudence."  The  judgment  for  the  plaintiff  was 
therefore  affirmed,  a  majority  of  the  judges  expressing  the  opin- 
ion that  there  was  no  proof  of  impropriety  in  the  conduct  of  the 
plaintiff  to  justify  the  submission  of  the  case  to  the  jury  upon  the 
question  of  contributory  negligence. 

§  66i.  Riding  upon  the  engine.  One  who  rides  upon  the 
engine  of  a  railway  company,  unless  by  the  authority  of  the 
company,  cannot  recover  from  the  company  for  any  injury  which 
he  may  sustain  while  so  riding.  Where  the  plaintiff  got  upon 
the  engine  by  the  permission  of  the  engineer,  and,  while  there, 
was  injured  by  an  accident  caused  by  the  negligence  of  the  em- 
ployees of  the  company,  it  was  held  that  he  was  a  wrongdoer 
from  the  time  he  stepped  his  foot  upon  the  engine,  and  so  con- 
tinued until  he  was  injured,  and  that  he  could  not  recover  for  the 
injury.  The  consent  of  the  engineer,  it  was  said,  was  wholly 
unauthorized,  and  conferred  no  legal  right  upon  the  plaintiff  to 
ride  upon  the  engine.^  But  where  a  passenger,  in  the  caboose 
of  a  freight  train,  was  ordered  by  the  conductor  to  go  upon  the 
top  of  the  train,  in  order  that  the  caboose  might  be  detached, 
and  whilst  so  upon  the  top  of  a  car  of  the  train,  he  was  thrown 
between  the  cars  by  a  sudden  shock  produced  by  a  concussion 
of  the  train  with  other  cars,  and  was  injured,  it  was  held  that  there 
had  been  no  such  contributory  negligence  on  his  part  as  to  de- 
prive him  of  his  remedy  against  the  company  for  the  damages 
sustained  by  him.^ 
§  662.    Where  the  passenger  is  attempting  to  escape 

PERIL  TO  WHICH  THE  CARRIER  HAS  EXPOSED'  HIM.  But  what- 
ever may  have  been  the  conduct  of  the  passenger,  if  it  has  been 
induced  by  the  peril  in  which  he  has  been  placed  by  the  miscon- 

'  Robertson    v.    The    Railroad,    22        ^  Indianapolis  etc.  R.  R.  v.  Horst,  93 
Barb.  91.  U.  S.  291. 
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duct  or  negligence  of  the  carrier,  or  by  a  reasonable  apprehen- 
sion of  danger  caused  unnecessarily  and  improperly  by  him,  it 
will  net  be  considered  as  negligence  so  contributory  to  the  injury 
as  to  deprive  him  of  his  remedy  against  the  carrier;  as  where 
the  passenger  upon  a  railway  train  saw  another  train  approach- 
ing in  an  opposite  direction  with  such  speed  as  to  make  a  col- 
lision inevitable,  it  was  held  that  his  jumping  from  the  train, 
whereby  he  received  an  injury,  was  not  such  negligence  under 
the  circumstances  as  deprived  him  of  a  right  to  compensation 
from  the  company,  although  if  he  had  kept  his  seat  he  would 
not  have  been  injured.     "  Seeing  the  danger-  in  which  he  was 
placed,"  said  the  court,  "  the  plaintiff  was  justifiable  in  seeking 
to  escape  injury  by  leaving  the  car.     His  act  was  not  the  result 
of  a  rash  apprehension  of  danger  that  did  not  exist.     By  the 
merest  chance,  the  passengers  in  the  same  car  with  him,  and 
who  did  not,  like  him,  see  the  approaching  collision,  and  who 
retained  their  seats,  escaped  uninjured.     Although,  doubtless, 
much  excited,  I  do  not  think  even  that  there  was  an  error  of  judg- 
ment as  to  the  course  pursued  to  secure  safety.  *  *  *  Seeing  the 
approaching  train,  and  that  a  collision,  with  its  consequences, 
was  inevitable,  it  was  not  the  dictate  of  prudence  to  have  delib- 
erately kept  his  seat  without  an  effort  at  self-preservation.    There 
is  no  man,  under  the  circumstances,  retaining  his  senses  and  act- 
ing with  ordinary  prudence,  that  would  not  have  exerted  him- 
self in  some  way  to  escape  the  great  peril.     It  was  not  to  invite, 
but  to  escape  injury,  that  he  left  his  seat  and  rushed  to  the  door 
of  the  car."  ^     And  no  principle  in  the  law  is  better  setded  than 
that,  if  the  party  who  owes  a  duty  to  another  to  provide  for  his 
safety  expose  him  to  peril  by  a  negligent  breach  of  that  duty, 
the  act  of  the  latter  in  endeavoring  to  escape  from  the  peril, 
although  it  may  be  the  immediate  cause  of  the  injury,  is  not  the 
less  to  be  regarded  as  the  wrongful  act  of  the  former.' 

§  663.  Avoiding  an  inconvenience  to  which  the  negli- 
gence OF  THE  carrier  HAS  EXPOSED  HIM.  How  far  the  pas- 
senger will  be  justified  in  exposing  himself  to  danger  in  order  to 

'  Buel  V.  The  Railroad,  31  N.  Y.  314.  R.  R.  v.  Paulk,  24  Ga.  356;  Coulter  z\ 

'Jones  V.  Boyce,  i  Stark.  493;  El-  Express  Co.  56  N.  Y.  5S5;  Bridge  -■. 

dridge  v.  The  Railroad,  1  Sandf.  89;  The  Railway,  3  M.  &  W.  244;  Caswell 

Ingalls  V.  Bills,  9  Met.  i ;  Southwest,  v.  The  Railroad,  98  Mass.  194. 


Cii.  XI.]    CONTRIBUTORY  NEGLIGENCE  OF  PASSENGERS.   523 

rid  himself  of  an  inconvenience  to  which  the  negligence  of  the 
carrier  has  exposed  him,  while  upon  his  journeys  has  also  been 
the  subject  of  consideration  by  the  courts.  The  door  of  the  rail- 
way carriage  in  which  the  plaintiff  was  a  passenger  flew  open 
several  times  by  reason  of  insecure  fastening,  caused  by  the  nag- 
ligence  of  the  company,  and  the  plaintiff,  in  the  attempt  to  fasten 
it,  fell  out  and  was  injured.  The  inconvenience  to  which  he 
was  subjected  by  the  door  standing  open  was,  however, 
thought  by  the  judges  not  to  justify  the  exposure  of  him- 
self to  danger  by  the  passenger  in  his  attempt  to  shut  it,  and  he 
was  consequently  nonsuited.  But  Brett,  J.,  said:  "It  has  been 
argued  that  no  amount  of  inconvenience,  if  there  be  no  actual ^eril, 
will  justify  a  person  incurring  danger  in  an  attempt  to  get  rid  of  it. 
I  confess  I  am  not  prepared  to  go  that  length.  I  think  if  the  incon- 
venience is  so  great  that  it  is  reasonable  to  get  rid  of  it  by  an  act 
not  obviously  dangerous,  and  executed  without  carelessness,  the 
person  causing  the  inconvenience  by  his  negligence  would  be  liable 
for  any  injury  that  might  result  from  an  attempt  to  avoid  such  in- 
convenience.' I  think  here,  the  jury  might  well  find  that  there 
>  was  no  obvious  danger,  and  that  the  act  was  not  carelessly  done; 
but  I  think  the  inconvenience  was  not  so  great  as  to  make  it 
reasonable  for  the  plaintiff  to  get  rid  of  it  in  this  way.  It  was  a 
July  afternoon.  There  was  no  evidence  of  the  weather  being 
bad,  and  in  three  minutes  the  train  would  have  arrived  at  the 

'  Accordingly  where  a  female  pas-  ing  there,  while  this  will  not  justify 

senger  was    greatly   incommoded    by  him  in  violating  reasonable  rules  and 

tobacco  smoke  in  the  room  at  a  station  regulations  of  the  company,  which  are 

provided  for   passengers  awaiting  the  known  to  him,  respecting   the  place, 

arrival  of  trains,  and  consequently  went  mode  and  time  of  entering  the  cars,  it 

to  the  end  of  the  platform  and  attempted  will  justify  his  endeavor  to  enter  the 

there  to  descend,  in  order  to  get  upon  cars  at  as  early  a  period  as  possible, 

the  train  before  it  was  drawn  up  to  the  especially  if  it  is  dark  and  cold  without, 

platform,  and  while  so  descending,  one  if  in  so  doing  he  uses  proper  care  and 

of  the  steps  gave  way,  and  she  was  violates  no  rule  or  regulation  of  the 

precipitated  upon  the  track  and  injured,  company  of  which  he  has  actual  knowl- 

it  was  held  that  she  was  entitled  to  re-  edge,  or  which,  as  a  reasonable  man,  he 

cover  from  the  company  for  the  injury,  would  be  bound  to  presume  existed." 

"If  the' station  room,"  it  was  said,  "is  McDonald  f .  The  Railroad,  26  Iowa, 

full,  or  if  it  is  intolerably  offensive  by  124;   ante,  §  516.      And  to  this  head 

reason  of  tobacco  smoke,  so  that  a  pas-  may  also  be  referred  the  cases  hereto- 

senger  has  good  reason  for  not  remain-  fore  stated  in  g§  644,  645. 
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next  station.  I  think,  therefore,  there  was  no  great  inconven- 
ience; and  though  the  danger  was  not  obvious,  I  think  it  could 
not  be  said  that  the  act  was  not  dangerous  in  itself;  and  under 
these  circumstances,  I  think  the  putting  himself  into  peril  was 
contributory  negligence,  and  that  the  case  therefore  ought  not  to 
have  been  left  to  the  jury.''^  And  this  language  was  subse- 
quently approved  by  all  the  judges  in  the  exchequer  chamber.''' 

§  664.  But  it  is  to  be  observed  that  negligence  is  to  some  ex- 
tent a  relative  term,'  and  that  that  which  will  constitute  con- 
tributory negligence  of  a  passenger  upon  one  kind  of  conveyance, 
will  not  necessarily  do  so  upon  another.  It  behooves  the  pas- 
senger to  be  more  cautious  and  circumspect  upon  a  train  of  cars 
moved  by  the  powerful  and  dangerous  agency  of  steam,  than 
upon  one  moved  by  animal  power.  These  move  with  less  speed, 
and  are  not  exposed  to  danger  from  collisions  and  the  numerous 
accidents  to  which  the  former  are  continually  liable.  It  has  ac- 
cordingly been  held  that  it  is  not  such  contributory  negligence  to 
ride  upon  the  platforms  of  such  cars,  as  to  preclude  the  pas- 
senger from  recovering  for  an  injury  sustained  .by  the  negligence 
of  the  employees  of  the  company.* 

§665.  Degree  of  care  required  m  the  carriage  of 
CHILDREN.  When  the  carrier  accepts  as  a  passenger  a  child 
of  tender  years,  the  test  of  negligence  on  the  part  of  the  car- 
rier in  his  treatment  of  such  a  passenger  will  not  be  in  all  re- 
spects the  same  as  when  the  passenger  is  one  of  mature  years 
and  understanding.  Grown  persons  must-  be  permitted  to  exer- 
cise their  discretion,  in  a  great  measure,  as  to  the  positions  they 
will  occupy  upon  the  carrier's  conveyance,  and  to  take  upon 
themselves  the  risk  of  many  dangers  by  their  negligent  conduct, 
if  they  choose  so  to  do,  with  full  knowledge  of  the  probable  con- 
sequences, and  no  obligation  rests  upon  the  carrier  to  remonstrate 
or  to  forbid  it.  But  in  the  case  of  a  child  who  is  being  carried 
as  a  passenger,  it  would  be  incumbent  upon  the  carrier,  when 

'  Adams  f.  The  Railway  Co.  L.  R.  ton  v.  The  Railroad,  107  Mass.  108; 

4  C.  P.  739.  Meesel  v.  The  Railroad,  8  Allen,  234; 

«  Gee  V.  The  Railway  Co.  L.  R.  8  Q.  Augusta  R.  R.  v.  Renz,  55  Ga.  126; 

B.  161.  Ginna  v.  The  Railroad,  67  N.  Y.  596; 

'  Seigel  V.  Eisen,  41  Cal.  109;  Burns  Clark  v.  The  Railroad,  32  Barb.  657. 
V.  The  Railway  Co.  50  Mo.  139;  Wil- 
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the  circumstances  required  it,  to  warn  him  against  conduct 
upon  his  conveyance  which  exposed  him  to  danger,  and  if  he 
knowingly  permitted  him  to  occupy  positions  of  danger  upon  it, 
he  would  be  justly  chargeable  with  negligence.  And  the  same 
circumstances  of  negligence  in  taking  on  or  putting  off  such  a 
passenger,  which  might  be  scarcely  blamable  in  the  case  of  a 
grown  person,  might  be  reckless  conduct  if  he  were  dealing 
with  a  child.* 

§  666.  Passengers  of  any  age  or  of  any  degree  of  discretion 
may,  however,  commit  acts  of  negligence  from  which  they  may 
receive  injury  for  which  the  carrier  could  not  be  held  responsi- 
ble, although  he  himself  might  not  be  entirely  free  from  fault; 
and  there  are  authorities  entitled  to  high  consideration,  which 
make  no  distinction,  so  far  as  the  liability  of  the  carrier  is  con- 
cerned, between  the  effect  of  contributory  acts  of  negligence  when 
done  by  those  who  have  not  come  to  years  of  discretion,  and 
when  done  by  those  who  have.''  But  the  great  weight  of  author- 
ity in  this  country,  at  least,  is  opposed  to  the  rule  which  would 
put  the  child  and  grown  person  upon  the  same  footing  as  to  the 
consequences  of  contributory  negligence,  when  the  liability  of  an- 
other whose  negligence  has  also  concurred  in  causing  a  personal 
injury  is  in  question;  and  it  may  be  stated  as  the  almost  univers- 
ally prevailing  law,  that  the  same  acts  which  will  be  considered 
such  concurring  or  contributory  negligence  as  will  excuse  the 
carrier  from  liability  for  an  injury  in  the  case  of  one  who  has  so 
far  come  to  years  of  discretion,  as  to  be  fully  responsible  for  his 
conduct,  will  not  always  be  so  considered  when  done  by  one  from 
whom,  on  account  of  his  lack  of  years,  the  same  care  and  caution 
cannot  be  expected,  and  that  greater  diligence  and  circumspec- 
tion will  be  required  of  the  carrier  in  avoiding  injury  to  the  latter 
than  to  the  former,  whenever  the  danger  can  be  foreseen.  And 
it  has  been  said,  that  the  law  has  made  contributory  negligence 

'  Crissey  v.  The  Railway,  75  Penn.  Keyes   (N.  Y.),   570;    Burke  v.  The 

St.  83;   Philadelphia  etc.  R'y  v.  Has-  Railroad,  49  Barb.  529;  Pittsburgh  etc. 

sard,   id.   367;    East   Saginaw   R'y   v.  R'y  Co.  z".  Vining,  27  Ind.  513;  Brown 

Bohn,  27  Mich.  503;   Wilton  v.  The  w.  The  Railway,  58  Me.  384;  Hughes 

Railroad,  107  Mass.  108;  Maher  v.  The  v.  Macfie,  2  Hurl.  &  C.  744;  Lygo  v. 

Railroad,  67  N.  Y.  52.  Newbold,  9  Exch.  302. 

'  Honegsberger  v.  The  Railroad,  i 
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an  excuse  for  the  carrier,  not  out  of  any  tenderness  for  the  neg- 
h'gent  infliction  of  an  injury,  but  to  discourage  carelessness;  and 
that  in  determining  whether  the  fault  exists,  the  condition  of  the 
person  whose  acts  are  in  question  should  be  considered;  and  that 
the  old,  the  lame,  the  infirm  and  the  young  are  entitled  to  have 
their  condition  and  ability,  mental  and  physical,  considered  in 
diminution  of  the  care  exacted  of  them,  and  that  no  greater  de- 
gree of  care  will  be  required  than  the  capacity  of  the  person  will 
allow  him  to  exert.' 
§  667.    Imputability  of  the  negligence  of  those  who 

HAVE    INFANTS    AND    IMBECILES    IN    CHARGE.       The    quCStion   of 

contributory  negligence  in  such  cases  may  be  also  .complicated 
by  the  further  question,  whether  the  negligence  of  the  parent  or 
other  person  having  the  care  and  control  of  a  child,  or  of  one 
who  is  not  able,  from  his  mental  or  physical  condition,  to  take 
care  of  himself,  shall  be  imputed  to  the  latter  as  his  own  negli- 
gence. Upon  this  question  there  is  also  diversity  of  opinion, 
many  of  the  courts  holding  that  the  party  through  whose  agency 
the  injury  has  been  inflicted,  and  who  attempts  to  exonerate 
himself  from  responsibiUty  for  it  upon  the  ground  of  the  contrib- 
utory negligence  of  the  injured  child  or  imbecile,  may  have  the 
benefit  of  such  imputability.'  And  this  is  the  rule  which  has 
been  adopted  by  the  English  courts.^  But  the  question  has  been 
ruled  in  a  contrary  way  by  other  cases,  and  the  right  of  a  de- 
fendant to  rely  upon  the  negligence  of  another  than  the  child 
who  has  been  injured,  has  been  denied.* 

•Mowrey  v.  The  Railway,  51  N.  Y.  «  Leslie  v.  Lewiston,  62  Me.  468; 
666;  Thurber  v.  The  Railroad,  60  id.  Holly  i-.  Gas  Co.  S  Gray,  123 ;  Callahan 
326;  Lynch  v.  Smith,  104  Mass.  52;  v.  Bean,  9  Allen,  401;  Hartfield  v. 
Railroad  Co.  v.  Gladmon,  15  Wall.  Roper,  21  Wend.  615;  Morrison  a  The 
401;  Gray  v.  Scott,  66  Penn.  St.  345;  Railway,  56  N.  Y.  302;  Ross  v.  Innis, 
Daniels  v.  Clegg,  28  Mich.  32;  Daley  26X11.259;  Chicago -j.  Starr,  42  111.  174; 
V.  The  Railroad,  26  Conn.  591 ;  Robin-  Jeffersonville  R.  R.  v.  Bowen,  40  Ind. 
son  V.  Cone,  22  Vt.  213;  Schmidt  v.  545;  Hathaway  i'.  The  Railway,  46  id. 
The  Railway,  23  Wis.  1S6;  Chicago  25;  Louisville  Canal  Co.  z>.  Murphy,  9 
etc.  R.  R.  V.  Murray,  71  111.  601 ;  Hund    Bush,  522. 

V.  Geier,  72  111.  393 ;  Paducah  etc.  R.  R.  »  Singleton  v.  The  Railway,  7  C.  B. 
V.  Hoehl,  12  Bush,  41 ;  B.  &  I.  R.  R.  v.  (N.  S.)  2S7 ;  Waite  v.  The  Railway,  El., 
Snyder,  18  Ohio  St.  399;  Whirley  v.  Bl.  &  El.  719;  Mangan  v.  Atterton,  L. 
Whiteman,  i  Head,  610;  Karru  Parks,     R.  i  Exch.  239. 

40  Cal.  188;  Boland  v.  The  Railroad,  <  Bronson  v.  Southbury,  37  Conn. 
36  Mo.  484.  igp.  Daley  ^  ^^e  Railroad,  26  id.  591 ; 
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§668.  Contributory  negligence,  as  affected  by  the 
INTOXICATION  OF  THE  PASSENGER.  The  mere  fact  that  the 
passenger  is  intoxicated  will  not,  as  we  have  seen,  justify  the  car- 
rier in  excluding  him  from  his  conveyance,  so  long  as  he  conducts 
himself  in  a  quiet  and  peaceable  manner.*  Nor  will  intoxication 
excuse  the  carrier  from  liability  for  injury  to  the  passenger  by 
negligence.  ■  Intoxication  is  not  of  itself  contributory  negligence, 
though  it  may  have  an  important  bearing  upon  the  question 
whether  the  passenger  has  by  his  conduct  brought  the  injury 
upon  himself.  If  the  negligence  of  the  carrier  has  been  such  as 
would  not  in  all  probability  have  occasioned  the  injury  to  a  sober 
man,  or  such  that  a  sober  man  could  have  easily  escaped  its  con- 
sequences, the  presumption  would  be  that  the  passenger  had  met 
with  it  as  the  consequence  of  his  condition,  in  which  event  he 
would  of  course  be  without  remedy  against  the  carrier.  But  if 
it  could  be  shown  that  the  accident  would  have  occurred  with 
the  same  consequences  if  .the  passenger  had  been  sober,  or  that 
his  inebriety  was  not  the  proximate  cause,  and  was  not  the  rea- 
son why  he  did  not  escape  from  the  danger  into  which  the  neg- 
ligence of  the  carrier  had  brought  him,  the  mere  fact  that  he  was 
at  the  time  intoxicated  would  not  deprive  him  of  his  right  to  re- 
cover.' And  whether  or  not  the  injury  was  attributable  to  the 
intoxication  of  the  passenger  or  to  the  negligence  of  the  carrier, 
as  the  proximate  cause,  would  be  a  question  within  the  province 
of  a  jury  to  determine. 

§  669.  Blind  and  deaf  passengers.  As  to  the  blind  and 
the  deaf,  if  their  condition  is  known  to  the  carrier,  the  same  rea- 

City  V.  Kuby,  8  Minn.  154;  Boland  v.  « Milliman  -v.  The  Railroad,  66  N.  Y. 

The  Railroad,  36  Mo.  484;  Robinson  642;  Whalen  f .  The  Railway,  60  Mo. 

■u.  Cone,  22  Vt.  213;   Crissej'   v.  The  323;   Schierbold   v.  The   Railroad,  40 

Railway,  75  Penn.  St.  83;  Pennsylvania  Cal.  447;  Telfer  v.  The  Railroad,  30 

R.  R.  t".  Kelley,  3iid.  372;  Philadelphia  N.J.  Law,  18S;  Mgyerw.The  Railroad, 

R.  R.  V.  Spedren,  47  id.  300;  Bellefon-  40  Mo.  151 ;  Stuart  v.  Machias  Port,  48 

taine  etc.  R.  R.  v.  Snyder,  18  Ohio  St.  Me.  477;  Toledo  etc.  R.  R.  v.  Riley,  47 

399,  24  id.  670;  Norfolk  etc.  R.  R.  v.  111.  514;  Cassedy  y.  Stockbridge,  21  Vt. 

Ormsby,  27  Gratt.  455;  Walters  w.  The  391;    Alger  v.  Lowell,   3  Allen,  402; 

Railroad,  41  Iowa,  71;  Baltimore  City  Chicago  etc.  R.  R.  v.  Gregory,  58  111. 

R'y  V.  McDonnell,.  43  Md.  534;  Isa-  226;    Thorp   v.   Brookfield,   36   Conn, 

bel  V.  The  Railroad,  60  Mo.  475.  320;  Chicago  etc.  R.  R.  v.  Bell,  70  111. 

1  Putnam  «.  The  Railroad,  55  N.  Y.  102;    Maguire    v.  The  Railroad,   115 

io8.  Mass.  239. 
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sons  which  require  more  particularity  in  avoiding,  as  far  as  pos- 
sible, the  exposure  of  infants  and  imbeciles  to  danger  from  which 
it  is  not  to  be  supposed  they  would  have  the  discretion  or  the 
ability  to  escape,  would  apply.     They,  however,  may  also  be  so 
far  guilty  of  contributory  negligence  as  to  be  entirely  debarred 
from  recourse  to  the  carrier  for  the  injuries  which  they  may  sus- 
tain.'   And  if  their  unfortunate  condition  be  unknown  to  the 
carrier  he  will  not  be  held  responsible  for  the  injuries  of  which 
it  may  be  the  cause,  if  the  situation  in  which  his  negligence  has 
placed  them  is  such  as  could  be  attended  with  danger  only  to 
those  afflicted  by  such  infirmities.     If  in  such  situations  they 
adopt  a  course  of  conduct  which  prudent  persons  with  perfect 
senses  would  have  seen  or  known  the  danger  of,  and  are  there- 
by injured,  the  carrier  will  not  be  responsible.     In  Bridges  v. 
The  Railway,^  the  train  of  the  railway  company  in  which  the 
passenger  was  traveling  overshot  the  platform,  and,  being  near- 
sighted, he  supposed  that  his  carriage  was  at  the  proper  place 
for  passengers  to  alight,  and  attempted  to  do  so.    .  But  the  place 
was  one  wholly  unsuited  for  that  purpose,  and  in  the  attempt  to 
alight  the  passenger  fell  and  was  killed.     The  fact  of  his  near- 
sightedness was  relied  upon  as  an  excuse  for  his  conduct,  and  it 
was  contended  that  the  accident  had  been  caused  and  was  to  be 
attributed  solely  to  the  negligence  of  the  road.      But  all  the 
judges  were  of  opinion  that  the  defect  of  vision  could  not  affect 
the  question  of  the  liability  of  the  company,  and  that  the  pas- 
senger, having  done  an  imprudent  thing,  which  had  brought 
upon  him  the  misfortune,  and  one  which  no  prudent  man,  seeing 
the  situation,  would  have  done,  the  company  should  not  be  held 
liable.     And  so  the  deafness  of  the  passenger,  unknown  to  the 
carrier,  could  not  be  urged  as  any  reason  why  his  vigilance  as  to 
such  passenger  should  be  increased.' 

'§  670.  Sick  and  aged  passengers.  Sick  and  aged  persons, 
delicate  women,  and  the  lame,  if  their  condition  be  known  to  the 
.carrier,  are  said  to  be  entitled  to  more  attention  and  care  from 
the  carrier  than  those  in  good  health  and  under  no  such  dis- 

'  Illinois  Cenl.  R.  R.  v.  Buckner,  28  (Law),  340. 

111.  299;  Chicago  etc.  R.  R.  v.  McKean,  »  L.  R.  6  Q.  B.  377. 

40  111.  218;  Sleeper  v.  Sandown,  52  N.  =  Cleveland  etc.  R.  R.  v.  Terry,  8 

H.  244;  Poole  V.  The  Railroad,  8  Jones  Ohio  St.  570. 
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ability,  at  least  in  the  time  allowed  and  in  the  assistance  rendered 
them  in  getting  on  and  off  the  carrier's  conveyance.*  And 
where  a  passenger  who  had  gotten  into  the  caboose  of  a  freight 
train,  supposing  he  had  a  right  to  ride  there,  was  put  off  be- 
tween two  stations  because  it  was  contrary  to  a  regulation  of 
the  company  to  carry  passengers  upon  such  trains,  when  he  was 
sick  and  after  he  had  so  informed  the  conductor  and  offered  to 
pay  his  fare,  the  act  was  said  by  the  court  to  have  been  done 
under  aggravated  circumstances,  and  the  verdict  for  the  plaintiff, 
although  for  a  large  amount,  was  permitted  to  stand.^  But,  as 
reasonable  as  this  seems,  it  has  been  disputed,  and  the  position 
has  been  taken  that  all  the  accommodation  or  assistance  extended 
to  a  sick  passenger  is  purely  a  matter  of  courtesy  on  the  part  of 
the  carrier,  and  not  at  all  incumbent  upon  him  in  the  line  of  his 
public  duty.' 

§671.  Traveling  on  Sunday.  The  fact  that  the  passen- 
ger was  traveling  on  Sunday,  although  it  may  have  been  in  vio- 
lation of  a  statute  which  expressly  prohibited  it,  except  in  cases 
of  necessity  or  charity,  will  be  no  defense  to  an  action  by  him 
caused  by  the  negligence  of  the  carrier.  In  Carroll  v.  The  Rail- 
road,* the  plaintiff  was  injured  by  the  explosion  of  a  boiler  upon 
a  ferry  boat,  while  traveling  thereon  in  violation  of  such  a  law, 
and  one  ground  of  the  defense  was  that,  as  he  was  traveling  in 
violation  of  law,  he  could  not  recover  for  the  injury  sustained 
while  doing  so.  But  it  was  said  that  the  law  did  not  prohibit 
the  carrier  from  carrying  passengers  on  Sunday,  and  that  as 
to  him,  therefore,  the  contract  was  not  void,  and  he  was  entitled 
,  to  demand  compensation  for  the  carriage.  "  Can  the  defend- 
ant," it  was  then  asked,  "  under  such  circumstances,  having  en- 
tered into  a  contract  which  he  might  lawfully  make,  escape  from 
liability  for  a  negligent  performance,  on  the  ground  that  the  mo- 
tive and  purpose  of  the  other  party  in  making  it  were  unlawful? 
May  he  take  the  benefit  of  the  contract  and  be  exempted  from 
its  responsibilities?  Does  this  case  constitute  an  exception  to  the 
rule  that  the  obligation  of  a  contract  must  be  mutual;  and  may 

'  Sheridan  v.  The   Railroad,  36  N.        '  New  Orleans  etc.  R.  R.  v.  Statham, 
Y.  39.  42  Miss.  607. 

'Illinois  Cent.  R.  R.  ii.  Sutton,  53        <s8N.Y.  126. 
111.397- 
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one  party  resist  performance  and  at  the  same  time  exact  it  from 
the  other?" 

§  672.  But  it  was  said  that  the  gravamen  of  the  action  was 
the  breach  of  duty  imposed  by  the  law  upon  the  carrier  of  pas- 
sengers, to  carr}'-  safely,  so  far  as  human  skill  and  foresight  could 
go,  the  persons  he  undertakes  to  carry.  There  was  therefore 
no  necessity  for  supposing  any  contract  whatever  between  the 
parties.  This  duty  the  law  raises  out  of  regard  for  human  life, 
and  for  the  purpose  of  securing  the  utmost  vigilance  by  carriers 
in  protecting  those  who  have  committed  themselves  to  their 
hands,  and  is  as  obligatory  upon  the  carrier  as  to  the  passengers 
whom  he  undertakes  to  carry  on  Sunday,  as  upon  any  other  day. 
It  was  therefore  held  that  the  fact  that  the  injury  occurred  to  the 
plaintiff  while  traveling  on  Sunday  interposed  no  obstacle  to  his 
recovery.  And  this  is  the  law  generally  adopted  by  the  courts 
in  this  country,^  including  the  supreme  court  of  the  United  States,^ 
in  which  it  was  said  by  Grier,  J.,  that  "  the  law  relating  to  the 
observance  of  Sunday  defines  a  duty  of  a  citizen  to  the  state  and 
to  the  state  only.  For  a  breach  of  this  duty  he  is  liable  to  the' 
fine  or  penalty  imposed  by  the  statute,  and  nothing  more."  And 
such  is  the  law  in  England;'  But  the  supreme  court  of  Massa- 
chusetts has  held  that  one  who  travels  upon  the  Sabbath,  unless 
it  be  done  from  necessity,  or  for  purposes  of  charity,  can  recover 
nothing  from  the  carrier  for  any  injury  which  he  may  sustain 
by  the  latter's  negligence;^  such  also  woxild  seem  to  be  the  law  of 
Maine.' 

§673.     Whether  the  negligence   of  the  passenger's 

CARRIER  IS  to  BE  IMPUTED  TO  HIM  WHEN  INJURED  BY  THE  CON- 
CURRENT NEGLIGENCE  OF  ANOTHER.  It  sccms  to  be  the  law  of 
England  that  if  both  of  two  carriers  are  guilty  of  negligence 

•  Mohney  v.  Cook,  26  Penn.  St.  342 ;  expressly  provides  for  the  running  of 

Augusta  R.  R.  v.  Renz,  55  Ga.  126;  trains  on  Sunday  for  the  conveyance 

Norris   v.    Litchfield,    35    N.    H.   271;  of  passengers.      Sandiman  v.  Breach, 

Corey  v.  Bath,  id.  530;  Kerwhacker  v.  7  Barn.  &  C.  96. 

The  Railroad,  3  Ohio  St.  172;  Sutton  *  Bosworth  v.  Swansey,  10  Met.  363; 

V.  Wauwatosa,  159  Wis.  21;   Frost  v.  Stanton  t'.  The  Railroad,  14  Allen,  485; 

Plumb,  40  Conn,  in ;  Merritt  v.  Earle,  Connolly  v.  Boston,  1 17  Mass.  64;  Mc- 

31  Barb.  38;  S.  C.  29  N.  Y.  115.  Donnell  v.  The  Railroad  Corporation, 

^  R.  R.  V.  Towboat  Co.  23  How.  209.  115  Mass.  564. 

» The  English  statute  of  7  &  8  Vic.  »  Bryant  v.  Biddeford,  39  Me.  193. 
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which  causes  an  accident,  the  passenger  of  one  of  them  who  suf- 
fers an  injury  thereby  is  so  far  identified  with  him  that  he  can- 
not maintain  an  action  against  the  other.  This  was  first  de- 
cided in  the  case  of  Thorogood  v.  Bryan,  by  the  court  of  com- 
mon pleas,'  which  was  the  case  of  a  passenger  in  an  omnibus  in- 
jured by  another  omnibus,  the  drivers  of  both  having  contrib- 
uted to  the  accident  by  their  negligence.  He  brought  his  ac- 
tion for  damages  against  the  proprietor  of  the  one  in  which  he 
was  not  a  passenger,  but  it  was  held  that  he  could  not  recover. 
"  In  the  present  case,"  said  Coltman,  J.,  "the  negligence  that  is 
relied  on  as  an  excuse  is  not  the  personal  negligence  of  the  party 
injured,  but  the  negligence  of  the  driver  of  the  omnibus  in  which 
he  was  a  passenger.  But  it  appears  to  me  that  having  trusted 
the  party  by  selecting  the  particular  conveyance,  the  plaintiff 
has  so  far  identified  himself  with  the  owner  and  her  servants 
that,  if  any  injury  results  from  their  negligence,  he  must  be  con- 
sidered a  party  to  it.  In  other  words,  the  passenger  is  so  far 
identified  with  the  carriage  in  which  he  is  traveling,  that  want  of 
care  on  the  part  of  the  driver  will  be  a  defense  of  the  driver  of 
the  carriage  which  directly  caused  the  injury."  But  the  law,  as 
thus  stated,  has  not  been  received  with  universal  approbation, 
and  is  said  not  to  bear  the  test  of  reason.  The  only  ground  up- 
on which  it  can  be  claimed  to  rest  is,  that  the  passenger  in  mak- 
ing his  selection  of  his  conveyance  makes  the  carrier  his  agent, 
and  in  the  character  of  principal  becomes  responsible  for  his  acts, 
a  position  which  is  wholly  untenable.  The  carrier,  neither  of 
goods  nor  of  passengers,  is  the  agent  of  those  who  employ  him. 
He  is  in  no  wise  under  the  control  of  his  employer,  nor  is  the 
latter  responsible  for  his  acts.  If  he  were,  he  might  be  held  lia- 
ble for  the  consequences  of  his  negligence  to  others,  which  has 
never  been  claimed;  and  identifying  the  employer  with  his  carrier 
in  a  case  where  there  is  mutual  fault  in  causing  an  accident, 
amounts  in  eflfect  to  subjecting  him  to  such  liability.^ 

§  674.  The  law  of  this  case  is  also  very  decidedly  disapproved 
by  the  court  of  appeals  of  New  York,  in  several  cases  which 
have  come  before  it,  directly  involving  the  question  whether, 
when  a  passenger  upon  the  train  of  a  railway  company  was  in- 

'  8  Com.  B.  115.  '^  Bennett  v.  The  Railroad,  36  N.  J.  225. 
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jured  by  a  collision  with  the  train  of  another  road,  the  employees 
of  both  companies  being  in  fault,  the  passenger  was  so  far  iden- 
tified with  the  company  by  which  he  was  being  carried  that  he 
could  not  maintain  an  action  against  the  other.'  In  one  of  these 
cases  ^  it  was  said  by  the  court  to  be  "  entirely  plain  that  the 
plaintiff  had  no  control,  no  management,  even  no  advisory  power, 
over  the  train  on  which  he  was  riding.  Even  as  to  selection,  he 
had  only  the  choice  of  going  by  that  railroad  or  by  none.  To 
attribute  to  him,  therefore,  the  negligence  of  the  agents  of  the 
company,  and  thus  bar  him  of  a  right  of  recovery,  is  not  apply- 
ing any  existing  exception  to  the  general  rule  of  law,  but  is  fram- 
ing a  new  exception,  which  does  not  in  fact  rest  upon  the  reason 
of  the  original  exception,  and  is  based  on  fiction,  and  inconsistent 
with  justice."  The  supreme  court  of  Kentucky  has  likewise  re- 
fused to  identify  the  passenger  with  his  carrier  so  far  as  to  make 
him  a  sharer  in  that  carrier's  negligence,  and,  in  several  cases,  has 
allowed  actions  to  be  maintained  without  regard  to  the  fact  that 
his  own  carrier  contributed  by  his  negligence  to  cause  him  the 
injury.' 

§  675.  Other  unfavorable  criticisms  have  been  made  upon  the 
rule  of  the  identification  of  the  passenger  with  the  carrier  in  such 
cases,  and  it  has  been  very  pertinently  said  that  "  if  two  drunken 
stage-coachmen  were  to  drive  their  respective  carriages  against 
each  other  and  injure  the  passengers,  each  would  have  to  bear 
the  injury  to  his  own  carriage,  no  doubt;  but  it  seems  highly  un- 
reasonable that  each  set  of  passengers  should,  by  a  fiction,  be 
identified  with  the  coachman  who  drove  them,  so  as  to  be  re- 
stricted for  remedy  to  actions  against  their  own  driver  or  his 
employer.  This,  nevertheless,  seems  to  be  the  result  of  the  de- 
cision in  Thorogood  v.  Bryan.  *  *  *  Why,  in  this  particular 
case,  both  the  wrongdoers  should  not  be  considered  liable  to  a 
person  free  from  all  blame,  not  answerable  for  the  acts  of  either 
of  them,  and  whom  they  have  both  injured,  is  a  question  which 


'  Chapman  v.  The  Railroad,   19  N.  road,  65  Barb.  146. 
Y.  341;  Colegrove  v.  The  Raih-oad,  20        «  Chapman  v.  The  Railroad,  supra, 
id.  492 ;   Webster  v.  The  Railroad,  38        «  Danville  etc.  Turnpike  Co.  v.  Stew- 
id.  260;  Barrett  v.  The  Railroad,  45  id.  art,  2  Met.  (Ky.)  119;  Louisville  etc.  R. 
628.     And  see  Robinson  v.  The  Rail-  R.  v.  Case,  9  Bush,  728. 
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seems  to  deserve  more  consideration  than  it  received  in  Thoro- 
good  V.  Bryan." ' 

§  676.  But  as  unreasonable  as  the  doctrine  appears,  it  has 
been  approved  and  reaffirmed  in  England  by  the  court  of  ex- 
chequer chamber,  in  a  recent  case ;  ^  and,  after  a  careful  exam- 
ination of  the  law,  the  case  of  Thorogood  v.  Bryan  has  been 
followed  by  the  supreme  court  of  Pennsylvania.*  So  that,  so 
far  at  least  as  authority  goes,  it  is  well  sustained. 

'  I  Smith's  Ld.  Cases,  366,   note  to    10  Exch.  47. 
Ashby  V.  White.  '  Lockhart  v.  Lichtenthaler,  46  Penn. 

''  Armstrong  v.  The  Railway,  L.  R,    St.  151. 
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CHAPTER  XII. 

PASSENGERS'  BAGGAGE. 

§  677.  Some  reference  has  already  been  made  to  the  subject 
of  the  passenger's  baggage,  and  it  has  been  shown,  that  in  its 
custody  and  carriage,  the  public  carrier  incurs  the  same  liability 
as  in  the  transportation  of  goods  as  freight.  There  are  certain 
questions,  however,  in  regard  to  it,  which  could  not  be  appro- 
priately discussed  when  treating  upon  the  subject  of  common 
carriers,  such  as  what  will  be  included  or  embraced  in  the  term 
"  passengers'  baggage,"  for  which  the  carrier  will  incur  this  ex- 
traordinary responsibility;  to  what  extent  the  passenger  may 
retain  the  custody  of  his  baggage,  and  yet  throw  the  responsi- 
bility for  its  safety  upon  the  carrier;  and  what  are  the  duties  of 
the  carrier  in  respect  to  its  delivery,  as  to  which  the  rule  is,  in 
some  particulars,  somewhat  different  from  that  which  appertains 
to  the  delivery  of  ordinary  freight;  and  as  these  questions  have 
an  intimate  connection  with  the  subject  of  the  carriage  of  the 
passenger  himself,  their  consideration  has  been  reserved  for  this 
chapter. 

§  678.  It  was  formerly  held,  as  we  have  seen,  that  the  pro- 
prietors of  public  conveyances  which  carried  passengers  were  not 
responsible,  as  common  carriers,  for  the  baggage  of  passengers, 
unless  a  distinct  price  was  paid  for  its  carriage.''  But  the  law  is 
now  settled  otherwise ;  and  when  the  carrier  contracts  for  the 
carriage  of  the  passenger,  either  expressly  or  by  receiving  him 
upon  his  conveyance,  the  carriage  of  his  reasonable  and  ordinary 
baggage  is  regarded  as  being  also  undertaken,  as  incidental  to 
the  principal  contract,  and  as  equally  obligatory  upon  the  carrier. 
Being,  however,  merely  incidental  to  the  carriage  of  the  passen- 
ger, it  would  be  natural  to  suppose  that  the  obligation  and  re- 
sponsibility of  the  carrier  in  respect  to  his  baggage  would  be 
only  coextensive  with  the  responsibility  which  he  incurred  for 

'  Middleton  t».  Fowler,  i  Salk.  282;  Upshare  v.  Aidee,  i  Comyns,  25;  Wolff. 
Summers,  2  Camp.  631. 
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the  safety  of  the  passenger,  and  that  his  liabUity,  in  case  of  its 
loss,  would  depend  upon  the  question  of  negligence,  as  does  his 
liability  in  case  of  injury  to  the  passenger  himself.  But  it  is  now 
too  well  established  to  be  controverted,  that  in  the  carriage  of  the 
passenger's  baggage  the  carrier  incurs  the  full  responsibility  of 
the  common  carrier  of  goods,  and  becomes  an  insurer  of  its 
safety  against  every  accident  which  is  not  the  act  of  God  or  of 
the  public  enemy,  or  the  fault  of  the  carrier  himself.* 

§  679.  What  is  baggage.  It  is  impossible  to  define  with 
accuracy  what  will  be  considered  baggage  within  the  rule  of  the 
carrier's  liability.  It  may  be  said,  generally,  that  by  baggage 
we  are  to  understand  such  articles  of  personal  convenience  or 
necessity  as  are  usually  carried  by  passengers  for  their  personal 
use,  and  not  merchandise  or  other  valuables,  although  carried 
in  the  trunks  of  passengers,  which  are  not,  however,  designed 
for  any  such  use,  but  for  other  purposes,  such  as  a  sale  and  the 
like.*  But  it  is  evident  that  that  which  may  be  convenient  or 
necessary  for  one  person  might  not  be  so  for  another,  or  that 
that  which  might  appropriately  and  properly  be  classed  as  bag- 
gage upon  one  journey,  and  for  one  purpose,  might  not  be  so 
for  another  journey  and  for  another  purpose.  That  which  might 
hs  necessary  for  the  convenience  of  a  female  passenger  might 
not  be  so  for  one  of  the  other  sex.    That  which  might  be  a  con- 

'  Story  on  Bail.  §  499,  and  authori-  Marshall  v.  Railway  Co.  11  Com.  B. 

ties  there  cited.      This  rule  of  liabil-  655;  Butcher  v.  The  R'y  Co,  16  Com. 

ity   for  the   passenger's  baggage  has  B.  13. 

been  for   many  years   the   universally        The  general  adoption  of  the  rule  is 

accepted  law  of  this  country.     But  as  no  doubt  attributable  to  the  evident  ne- 

late  as  1864,  in  the  case  of  Stewart  v.  cessity  which  those  who  travel  are  un- 

The  Railway  Co.  3  Hurl  &  C.  13S,  the  der  to  carry  baggage,  and  to  the   fact 

proposition  that  the  carrier  of  the  pas-  that  the  contract  to  carry  baggage  was 

senger  incurred  the  liability  of  the  com-  necessary  to  make  the  contract  to  carry 

mon  carrier  as  to  his  baggage,  was  dis-  the  passenger  at  all  advantageous.  Nor 

puted  by  Pollock,  C.  B.,  and  it  was  said  can  there  be  any  hardship  or  inj  ustice 

by  him  that  no  English  case  had  ever  in  such  a  rule,  as  it  is  in  the  power  of 

definitely  so  settled  it.    But  since  that  the  carrier  to  charge  such  a  rate  for 

time  the  law  has  been  well  established  passage  as  will  compensate  him  for  the 

in  accordance  with  the  American  rule,  responsibility  he  assumes  for  the  safety 

by  the  cases  of  Macrow  v.  The  Rail-  of  the  passenger's  baggage, 
way  Co.  L.  R.  6  Q.  B.  612 ;  Great  Wes.        » Story  on  Bail.  §  499. 
R'y  Co.  V.  Goodman,  12  Cora.  B.  313; 
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venience  and  almost  a  necessity  for  a  traveler  in  one  condition  of 
life,  might  be  superfluous  and  whollj'-  useless  in  the  case  of  an- 
other whose  habits  and  condition  in  life  were  wholly  different. 

§  680.  In  the  case  of  Hawkins  v.  Hoffman,^  in  which  it  was 
decided  that  samples  of  silks,  taken  with  him  in  his  trunk  by  a 
merchant's  clerk,  were  not  embraced  within  the  meaning  of  the 
term  baggage,  the  following  language  was  used  by  Bronson, 
J.:  "I  do  not  intend  to  say  that  the  articles  must  be  such  as 
every  man  deems  essential  to  his  comfort;  for  some  men  carry 
nothing  or  very  little  with  them  when  they  travel,  while  others 
consult  their  convenience  by  carrying  many  things.  Nor  do  I 
intend  to  say  that  the  rule  is  confined  to  wearing  apparel,  brushes, 
razors,  writing  apparatus  and  the  like,  which  most  persons  deem 
indispensable.  If  one  has  books  for  his  instruction  or  amusement 
by  the  way,  or  carries  his  gun  or  fishing  tackle,  they  would  un- 
doubtedly fall  within  the  term  baggage,  because  they  are  usually 
carried  as  such.  This  is,  I  think,  a  good  test  for  determining 
what  things  fall  within  the  rule."  And  this  test,  whether  the 
articles  claimed  as  baggage  are  such  as  are  usually  carried  as 
baggage  by  persons  traveling  for  certain  purposes  or  upon  cer- 
tain kinds  of  journeys,  is  one  which  has  been  often  applied. 

§  681.  This  question,  as  to  what  was  properly  included  by 
the  term  baggage,  came  before  the  court  of  Queen's  Bench  in 
the  recent  case  of  Macrow  v.  The  Railway  Company,^  in  which 
it  became  necessary  to  decide  whether  bedding,  in  a  trunk  with 
which  the  passenger  was  traveling,  came  within  its  meaning,  and 
the  true  rule  was  said  by  Cockburn,  C.  J.,  to  be,  "that  whatever 
the  passenger  takes  with  him  for  his  personal  use  or  conveni- 
ence, according  to  the  habits  or  wants  of  the  particular  dass  to 
which  he  belongs,  either  with  reference  to  the  immediate  neces- 
sities or  to  the  ultimate  purpose  of  the  journey,  must  be  consid- 
ered as  personal  luggage.  This  would  include,  not  only  all  arti- 
cles of  apparel,  whether  for  use  or  ornament,  but  also  the  gun- 
case  or  the  fishing  apparatus  of  the  sportsman,  the  easel  of  the 
artist  on  a  sketching  tour,  or  the  books  of  the  student,  and  other 
articles  of  an  analagous  character,  the  use  of  which  is  personal 
to  the  traveler,  and  the  taking  of  which  has  arisen  from  the  fact 

>  6  Hill,  586.  >  L.  R.  6  Q.  B.  612. 
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of  his  journeying.  On  the  other  hand,  the  term  '  ordinary  lug- 
gage,' being  thus  confined  to  that  which  is  personal  to  the  pas- 
senger, and  carried  for  his  use  or  convenience,  it  follows  that 
what  is  carried  for  the  purposes  of  business,  such  as  merchandise 
or  the  like,  or  for  larger  or  ulterior  purposes,  such  as  articles  of 
furniture  or  household  goods,  would  not  come  within  the  descrip- 
tion of  ordinary  luggage  unless  accepted  as  such  by  the  carrier." 
«  *  *  «  Now  though  we  are  far  from  saying,"  continued  he, 
"  that  a  pair  of  sheets  or  the  like,  taken  by  a  passenger  for  his 
own  use  on  a  journey,  might  not  fairly  be  considered  as  personal 
luggage,  it  appears  to  us  that  a  quantity  of  articles  of  this  descrip- 
tion, intended,  not  for  the  use  of  the  traveler  on  the  journey,  but 
for  the  use  of  his  household  when  permanently  settled,  cannot 
be  held  to  be  so." ' 


'  Other  portions  of  the  opinion  in  this 
case  are  of  sufficient  importance  to 
claim  attention.  ''  The  conveyance  of 
the  personal  luggage  of  the  passenger," 
said  the  learned  judge,  "  being  obvi- 
ously for  his  convenience,  and  therefore 
accessory,  as  it  were,  to  his  conveyance, 
it  may  be  thought  that  the  liability  of 
the  carrier,  in  respect  of  the  safe  con- 
veyance of  passenger's  luggage,  should 
haye  been  coextensive  only  vrith  the 
liability  in  respect  of  the  safety  of  the 
passenger.  The  law,  however,  is  now 
too  firmly  settled  to  admit  of  being 
shaken,  that  the  liability  of  common 
carriers,  in  respect  of  articles  carried  as 
passengers'  luggage,  is  that  of  carriers 
of  goods  as  distinguished  from  that  of 
carriers  of  passengers;  unless,  indeed, 
where  the  passenger  himself  takes  per- 
sonal charge  of  them,  as  in  Talley  v. 
Great  Western  R'y  Co.  L.  R.  6  C.  P. 
44,  in  which  case  other  considerations 
arise.  Qn  the  other  hand,  the  obliga- 
tion of  a  railway  company  or  other  car- 
rier of  passengers  to  carry  the  luggage 
of  a  passenger  being  limited  to  personal 
luggage,  it  follows  that  it  is  only  in 
respect  of  what  properly  falls  under  the 
denomination  of  '  personal  luggage,'  or 


has  been  accepted  by  the  carrier  as 
such,  that  the  liability  to  carry  safely, 
irrespectively  of  negligence,  attaches. 
It  is  necessary  to  state  the  proposition 
with  this  qualification ;  for  as  the  limita- 
tion, both  as  to  the  quantity  and  the 
character  of  the  luggage  to  be  carried,  is 
established  for  the  protection  of  the  car- 
rier, it  follows  that  in  either  respect  it 
may  be  waived  by  the  latter ;  and  con- 
sequently, that  if  the  carrie&perraits  the 
passenger,  either  on  payment  or  with- 
out payment  of  an  extra  charge,  to  take 
more  than  the  regulated  quantity  of 
luggage,  or  knowingly  permits  him  to 
take  as  personal  luggage  articles  that 
would  not  come  under  that  denomina- 
tion, he  will  be  liable  for  their  loss, 
though  not  arising  from  his  negligence. 
Thus  in  the  case  of  Great  Northern  R'y 
Co.  v.  Shepherd,  8  Ex.  30,  Lord  Wens- 
leydale  says :  '  If  the  company  had  no- 
tice that  a  passenger  brought  with  him 
goods  which  were  not  luggage,  and 
they  chose  to  carry  them,  they  would 
be  responsible.'  Again  he  says :  '  If  the 
plaintiff  had  carried  these  articles  ex- 
posed, or  had  packed  them  in  the  shape 
of  merchandise,  so  that  the  company 
might  have  known  what  they  were,  anc} 
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§  682.  Following  out  this  idea  that  the  baggage  of  the  pas- 
senger, so  as  to  impose  liability  upon  the  carrier  for  it  as  such, 
includes  such  things  as  wiU  be  considered  necessary  or  conven- 


they  had  chosen  to  treat  them  as  per- 
sonal luggage,  and  carry  them  without 
demanding  any  extra  remuneration, 
they  would  have  been  responsible  for 
the  loss.  So  also  upon  any  limit  in 
point  of  weight,  if  the  company  chose 
to  allow  a.  passenger  to  carry  more, 
they  would  be  liable.' 

"  In  like  manner,  in  Cahill  v.  London 
and  Northwestern  R'y  Co.  13  C.  B.  (N. 
S.)  818,  I  expressed  the  opinion  of  the 
court  of  exchequer  chamber  when  I 
said :  '  If  a  railway  company,  who  by 
their  act  of  parliament  are  bound,  or 
by  their  regulations  profess  to  carry 
personal  luggage  free,  choose  to  take 
as  ordinary  luggage  that  which  they 
know  to  be  merchandise,  I  quite  agree 
that  it  is  not  competent  for  them,  in  the 
event  of  a  loss,  to  claim  exemption 
from  liability  on  the  ground  that  the 
article  consists  of  merchandise  and  not 
of  ordinary  luggage.  But,  on  the  other 
hand,  if  a  passenger  who  knows,  or 
ought  to  know,  that  he  is  only  entitled 
to  have  his  ordinary  personal  luggage 
carried  free  of  charge,  chooses  to  carry 
with  him  merchandise,  for  which  the 
company  are  entitled  to  make  a  charge, 
he  cannot  claim  to  be  compensated  in 
respect  of  any  loss  or  injury  by  the 
cpmpany,  to  whom  he  has  abstained 
from  giving  notice  of  the  contents.  In 
such  a  case,  he  carries  it  at  his  own 
risk.' 

"  It  being  clear  that  the  contract  on 
the  part  of  the  railway  company  is  to 
carry  personal  luggage  only,  it  follows 
that  it  is  only  in  respect  of  what  can 
properly  be  termed  personal  luggage 
that  a  liability  in  case  of  loss  in  the  ab- 
sence of  negligence  arises.  The  dif- 
ficulty in  the  present  case,  as  it  has 
been  in  many  others,  is  to  determine 


what  properly  comes  under  the  descrip- 
tion of  ordinary  personal  luggage.  The 
definition  of  '  baggage,'  which  is  here  , 
a  synonym  of '  luggage,'  given  in  Story 
on  Bail.  §  499  —  namely,  'such  articles 
of  necessity  or  personal  convenience  as 
are  usually  carried  by  passengers  for 
their  personal  use,  and  not  merchan- 
dise or  other  valuables,  although  car- 
ried in  the  trunks  of  passengers,  which 
are  not  designed  for  any  such  use,  but 
for  other  purposes  such  as  sale  and  the 
like  '  —  though  it  appears  to  have  been 
approved  of  by  Lord  Wensleydale  in 
the  case  before  cited,  has  been  criti- 
cised in  America,  as  appears  from  a 
note  of  the  editor  of  the  7th  edition 
of  Mr.  Justice  Story's  work,  on  the 
ground  that  what  is  '  usually '  carried 
by  one  man  difters  materially  from 
what  is  usually  carried  by  another.  It 
seems  to  us,  however,  a  misapprehen- 
sion to  suppose  that  Mr.  Justice  Story 
intended  to  say  that  ordinary  passen- 
gers' luggage  comprehended  only  that 
which  was  common  to  all  passengers. 
We  believe  him  to  have  used  the  term 
'  usually '  relatively  to  the  habits  and 
w^ants  of  the  different  sorts  and  classes 
of  travelers.  In  Phelps  v.  London  and 
North  Western  R'y  Co.  19  C.  B.  (N. 
S.)  321,  which  is  an  authority  binding 
upon  us,  the  question  for  the  court  was, 
whether  an  attorney,  traveling  as  a 
passenger  on  a  railway,  was  entitled 
to  carry  with  him  in  his  portmanteau, 
as  ordinary  luggage,  the  deeds  and  doc- 
uments which  were  required  as  evi- 
dence on  a  trial  which  he  was  going  to 
attend.  The  court  of  common  pleas 
held  that  he  was  not.  Erie,  C.  J.,  says : 
'  It  is  agreed  on  all  hands  that  it  is  im- 
possible to  draw  any  well  defined  line 
as  to  what  is  and  what  is  not  necessary 
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ient  for  his  personal  wants,  in  view  of  the  habits  and  condition 
of  the  passenger  and  of  the  purposes  of  the  journey,  it  has  been 
held  that  it  will  embrace  money  bona  fide  carried  in  the  passen- 
ger's trunk  for  traveling  expenses  and  personal  use,  to  an  amount 
not  exceeding  what  a  prudent  person 'would  deem  proper,  and 
necessary  for  that  purpose,  but  not  money  beyond  that  amount 
or  intended  for  other  purposes;  ^  manuscript  books,  the  property 


or  ordinary  luggage  for  a  traveler;  that 
which  one  traveler  would  consider  in- 
dispensable would  be  deemed  superflu- 
ous and  unnecessary  by  another.  But 
the  general  habits  and  ■wants  of  mankind 
must  be  taken  to  be  in  the  mind  of  the 
carrier  when  he  receives  a  fassenger  for 
conveyance!  This  at  once  illustrates  in 
what  sense  the  word  'usually '  is  em- 
ployed by  Story,  and  affords  a  strong 
reason  why  the  word  '  usual '  or  the 
word  '  ordinary,'  or  some  word  equiva- 
lent in  effect,  should  be  considered  as 
qualifying  the  word  'luggage.  The 
cases  of  Cahill  v.  London  and  North 
Western  R'y  Co.  13  C.  B.  (N.  S.)  8i8; 
Great  Northern  R'y  v.  Shepherd,  8  Ex. 
30,  and  Belfast  and  Ballymena  R'y  Co. 
V.  Keys,  9  H.  L.  C.  556,  establish  that 
articles  of  merchandise  cannot  be  con- 
sidered as  personal  luggage. 

"In  Hudston  v.  Midland  R'y  Co.  L. 
R.  4  Q.  B.  366,  the  point  arose  in  a  dif- 
ferent manner.  The  plaintiff  there  had 
tendered  to  the  company  a  spring  horse, 
which  he  had  purchased  and  was  tak- 
ing home  to  his  children,  as  part  of  his 
luggage.  The  company  refused  to  re- 
ceive it  unless  he  paid  for  the  carriage, 
whereupon  he  paid  the  charge,  and 
afterwards  brought  an  action  to  recover 
back  the  sum  he  had  so  paid .  My  brother 
Lush  in  that  case  observes:  '  It  is  ex- 
tremely difficult  to  frame  a  definition 
in  terms  which  shall  embrace  all  that 
is  intended  to  be  brought  within  the 
regulation,  and  exclude  all  that  is  in- 
tended to  be  excluded.  I  cannot  say 
that  I  am  satisfied  with  any  of  the  defi- 


nitions which  have  hitherto  been  given. 
They  have  been  quite  enough  for  the 
cases  in  which  they  have  been  pro- 
nounced, but  it  does  hot  appear  to  me 
that  any  of  them  are  perfect.'  He  then 
proceeds  to  say :  '  The  only  definition 
I  can  think  of,  and  one  which  is  suffi- 
cient for  this  case,  is,  that  the  words  of 
the  statute  describe  a  class  of  articles 
which  are  ordinarily  or  usually  carried 
by  travelers  as  their  luggage.'  He  then 
proceeds  to  hold  that  the  dimensions 
and  size  of  this  spring  horse  took  it  out 
of  this  definition." 

'  And  the  amount  of  money  which 
may  be  thus  carried  will  depend  upon 
the  length  of  the  journey,  the  circum- 
stances and  condition  of  the  passenger, 
and  other  considerations  to  be  weighed 
by  the  jury.  The  amount  will  not  be  lim- 
ited to  what  may  be  barely  sufficient  to 
defray  the  expenses  of  the  journey,  but 
enough  may  be  carried  in  this  way  to 
meet  all  the  contingencies  of  delays 
and  stoppages  or  other  incidental  ex- 
penses which  the  passenger  may  be  re- 
quired to  incur  in  going  and  returning, 
if  it  be  his  intention  to  return,  when 
the  object  of  his  journey  has  been  ac- 
complished. But  see  contra,  and  that 
a  passenger  will  not  be  allowed  money 
as  baggage,  even  to  the  amount  neces- 
sary for  traveling  expenses,  Hawkins 
v.  Hoiiman,  6  Hill,  586;  Davis  v.  The 
Railroad,  22  111.  278.  Jordan  v.  The 
Railroad,  5  Cush.  69;  Orange  County 
Bank  v.  Brown,  9  Wend.  85 ;  Weed  v. 
The  Railroad,  19  id.  534;  Doyle  v. 
Kiser,  6  Ind.  242;  Merrill  v.  Grinnell, 


540  THE  LAW  OF  CARRIERS.  L^h.  XII. 

of  a  student,  and  necessary  to  the  prosecution  of  his  studies;^ 
a  reasonable  quantity  of  the  tools  of  a  mechanic,  carried  in  his 
trunk  with  his  clothing;^  a  manuscript  " price  book"  which 
plaintiff  carried  about  with  him  in  his  valise  while  engaged  as 
traveling  agent  in  selling  goods,  and  used  by  him  when  making 
sales,  to  ascertain  values;^  the  surgical  instruments  of  an  army 
surgeon ;  *  a  woman's  jewelry,  and  every  article  pertaining  to  her 
wardrobe  that  may  be  necessary  or  convenient  to  her  in  traveling ; ' 
a  watch  carried  in  the  passenger's  trunk.'  But  if  the  passenger 
wears  one  watch  upon  his  perSon  he  will  not  be  allowed  to  re- 
cover for  another  as  baggage.''  Valuable  laces  carried  in  her 
trunk  by  a  foreign  woman  of  rank ; '  dresses  and  material  for 
dresses  for  the  members  of  one's  family,  purchased  in  a  distant 
city  and  being  taken  home  by  him  as  baggage  in  a  trunk;'  a 
case  of  duelling  pistols  and  one  pocket  pistol  contained  in  a  car- 
pet bag,  and  not  carried  for  sale  or  traffic  but  for  the  personal 
use  and  protection  of  the  passenger;"  an  opera  glass  carried  in  a 
trunk  with  other  baggage." 

§  683.  And  in  Ouimit  v.  Henshaw,"  "  a  bed,  pillows,  bolster 
and  bed-quilts,  belonging  to  a  poor  man  who  is  moving  with  his 
family,"  were  held  to  be  properly  called  and  considered  as  bag- 

30  N.  Y.  S94;   Johnson  v.  Stone,  11  McCormick  ».  The  Railroad  Co.  4  E. 

Humph.  419;  Illinois  Cent.  R.  R.  v.  D.  Smith,  i8i;  American  Contract  Co. 

Copeland,  24  111.  332 ;  Simon  v.  Miller,  v.  Cross,  8  Bush,  472.     But  see  contra, 

7  La.  Ann.  360;  M.  &  T.  Bank  v.  Gor-  Bomarw.  Maxwell,  supra. 

don,  5  id.  64;   Del  Valle   v.  Steamer  '  Mississippi  Cent  R.  R.  w.  Kennedy, 

Richmond,  27  id.  90;  Bomar  v.  Max-  41  Miss.  671. 

well,  9  Humph.  621 ;  Duffy  v.  Thomp-  «  Fraloff  v.  The  Railroad,  10  Blatch. 

son,  4  E.  D.  Smith,  178.  16. 

1  Hopkins  v.  Westcott,  6  Blatch.  64.  •  Dexter  v.  The  Railroad,  42  N.  Y. 

'Porter  v.  Hildebrand;  14  Penn.  St  326. 

129;  Davis  V.  The  Railroad,  10  How.  "  Woods  v.  Devin,  13  111.  746;  Davis 

Pr.  330.  V.  The  Railroad,  22  111.  278.    But  see 

*  Gleason  v.  The  Transportation  Co.  contra,  Giles  v.  Fauntleroy,  13  Md.  126. 

32  Wis.  85.  And  he  will  be  allowed  only  one  re- 

<  Hannibal  R.  R.  v.  Swift,  12  Wall,  volver.     He  cannot  carry  two  as  bag- 

262.  gage.     Chicago  etc.  R.  R.  v.  Collins, 

«  McGill  V.  Rowand,  3  Penn.  St  451 ;  56  111.  212. 

Torpey     v.    Williams,    3    Daly,    162;  "  Toledo  etc.  R.  R.  t>.  Hammond,  33 

Brooke  v.  Pickwick,  4  Bing.  218;  Pet-  Ind.  379. 

tigrew  V.  Barnum,  11  Md.  434.  u  35  yt  604, 

•Jones  V.  Voorhees,  10  Ohio,  145; 
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gage.  "  It  is  very  common  for  such  persons,"  it  was  said,  "to 
take  such  articles  with  them  as  baggage  —  their  poverty  makes 
it  necessary,  and  such  things  are  about  all  they  have  that  would 
make  baggage.  They  are  not  merchandise,  are  of  small  value, 
may  be  put  in  a  box  or  trunk  like  apparel,  are  freqi'.ently  of  im- 
mediate and  necessary  personal  use  to  the  owners,  and,  both 
from  custom  and  from  a  regard  to  the  poverty  of  such  travelers, 
are  often  and  properly  treated  as  baggage.  If  the  tools  of  a 
mechanic,  or  articles  of  amusement,  such  as  a* gun,  a  pistol  and 
fishing  tackle,  or  of  instruction,  "as  books,  or  a  lady's  jewelry, 
are  properly  baggage,  because  they  are  usually  carried  as  such, 
we  think  the  articles  here  in  question  may,  both  by  reason  and 
custom,  be  included  in  the  same  list.  The  case  on  this  point 
was,  we  think,  put  to  the  jury  with  proper  instructions." 

§  684.  And  in  Parmelee  v.  Fischer,*  the  action  being  for  the 
value  of  a  chest  containing  "  two  feather  beds  and  pillows,  two 
coverlets,  two  bed  spreads  or  blankets,  one  lady's  black  silk 
dress,  ten  yards  of  muslin  de  laine,  one  cloak,  one  fur  muff,  one 
large  woolen  shawl,  one  oil  cloth  table  coyer,  one  woolen  vest, 
two-  pairs  woolen  pantaloons,  two  frocks  or  lady's  dresses,  one 
umbrella,  one  pair  new  calf  skin  boots,  one  German  silver  or 
britannia  teapot,  one  looking  glass,  one  new  double  barreled  gun, 
one  set  of  common  dishes,  two  dozen  German  silver  spoons,  one 
serving-box,  one  woolen  overcoat,  one  woolen  dress  coat,  five 
pairs  of  stockings  and  six  towels,"  and  the  jury  having  been  in- 
structed that  if  they  found  for  the  plaintifl",  "  to  assess  the  dam- 
ages for  such  articles  of  necessity  and  convenience  as  are  usually 
carried  by  passengers  for  their  personal  use  and  comfort,  instruc- 
tion and  amusement,  or  protection,  having  regard  to  the  object  and 
length  of  the  journey,"  and  having  under  this  instruction  assessed 
the  plaintifl" 's  damages  at  one  hundred  and  fifty  dollars,  the  su- 
preme court  upon  appeal  held  the  instruction  to  have  been  right, 
and  refused  to  disturb  the  verdict.  But  this  case  certainly  allows 
a  latitude  to  the  discretion  of  a  jury  in  determining  what  shall  be 
baggage  within  the  rule  of  the  carrier's  liability,  which  is  un- 
warranted by  any  other  reported  case,  unless  it  be  that  of  Ouimit 
V.  Henshaw,  supra,  and  of  these  two  cases  it  may  be  said  that 
they  leave  scarcely  any  limit  to  what  may  be  regarded  as  a  pas- 
senger's baggage. 

'  22  111.  212. 
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§  685.  What  is  not  baggage.  On  the  other  hand,  articles 
of  merchandise  intended  for  sale,  or  which  are  not  designed  for 
the  personal  use  of  the  passenger,  will  not  be  considered  as  bag- 
gage, and  if  the  passenger  attempts  to  carry  them  as  such,  the 
carrier  will  not  be  liable  for  them  if  lost  or  injured,  unless  having 
been  informed  of  their  true  character,  or  knowing,  or  being  pre- 
sumed to  know,  from  the  circumstances,  that,  though  being  car- 
ried by  the  passenger  as  baggage,  they  consist  of  merchandise, 
he  consents  to  accept  them  for  carriage.^  Nor  will  samples  of 
merchandise,  which  the  passenger  takes  with  him  for  the  purpose 
of  effecting  sales,  be  regarded  as  baggage ;  ^  nor  money  or  bank 


'  If  a  passenger  tenders  merchandise 
to  the  carrier,  to  be  carried  as  baggage, 
packed  in  such  a  way  that  the  carrier 
can  see  and  must  know  that  it  is  mer- 
chandise, and  he,  notwithstanding,  ac- 
cepts it  for  carriage,  he  will  be  respon- 
sible for  it  in  case  it  is  lost.  Great 
Northern  Railway  v.  Shepherd,  8  Exch. 
30;  Hannibal  R.  R.  v.  Swift,  12  Wall. 
262.  But  to  render  the  carrier  liable  for 
merchandise  under  such  circumstances, 
it  must  appear  that  he  must  have  had 
actual  knowledge  that  the  thing  carried 
was  merchandise  and  not  baggage.  It 
is  not  enough  to  show  that  there  was 
enough  apparent  upon  the  article  car- 
ried to  have  directed  his  attention  to  it 
and  to  have  caused  him  to  make  in- 
quiries. In  the  case  of  Cahill  v.  The 
Railway,  10  Com.  B.  (N.  S.)  154,  13  id. 
818,  it  appeared  that  the  plaintiff  had 
taken  to  a  station  a  box  labelled  "  glass,'' 
and  had  given  it  to  a  porter  of  the 
company,  who  placed  it  in  the  luggage 
van.  In  the  course  of  the  journey  it 
was  lost,  and  the  plaintiff  broflght  an 
action  to  recover  its  value.  The  box 
contained  merchandise  and  not  passen- 
ger's baggage,  although  the  plaintiff 
was  traveling  with  it  as  baggage.  But 
it  was  contended  on  the  part  of  the 
plaintiff  that  the  fact  the  box  was  la- 
beled "glass"  was- enough  to  indicate 
to  the  defendants  that  it  contained  mer- 


chandise, and  that  as  they  accepted  it 
without  further  charge,  they  were  re- 
sponsible; but  judgment  was  given  for 
the  defendants.  "  It  seems  to  me,"  said 
Erie,  C.  J.,  in  substance,  "  that  it  would 
be  introducing  a  rule  most  pernicious  to 
public  convenience  that  a  railway  com- 
pany, to  avoid  being  fixed  with  liability, 
which,  according  to  their  regulations, 
they  do  not  intend  to  take,  should  be 
bound  to  make  inquiries  where  a  pack- 
age is  brought  which  appears  likely  to 
contain  merchandise,  and  if  they  do  not 
make  those  inquiries,  that  they  should 
be  taken  to  know  the  contents  of  such 
packages."  And  see  Stoneman  v.  The 
Railway,  52  N.  Y.  429;  Hellman  v. 
HoUaday,  1  Woolw.  365;  Pardee  ». 
Drew,  25  Wend'.  459;  Collins  v.  The 
Railroad,  10  Cush.  506;  Thp  Great 
Northern  Railway  v.  Shepherd,  8  Exch. 
30;  Macro w  v.  The  Railway,  L.  R.  6 
Q.  B.  612 ;  Chicago  etc.  R.  R.  v.  Col- 
lins, 56  111.  212 ;  Smith  v.  The  Railroad, 
44  N.  H.  325;  Dibble  v.  Brown,  12  Ga. 
217;  Richards  v.  Westcott,  2  Bosw.  589; 
Mississippi  Cent.  R.  R.  v.  Kennedy,  41 
Miss.  671;  Hudston  v.  The  Railway, 
L.  R.  4  Q,  B.  366;  Harris  v.  The  Rail- 
way, L.  R.  I  Q.  B.  Div.  515;  Michigan 
Cent.  R.  R.  v.  Carrow,  73  111.  348. 

»  Cahill  V.  The  Railway,  13  Com.  B. 
(N.  S.)  818;  Chicago  etc.  R.  R.  v.  Mar- 
cus, 38  111.  219;  Dibble  v.  Brown,  supra; 
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notes  carried,  not  for  the  purpose  of  defraying  the  expenses  of 
the  passenger,  but  for  some  other  purpose ; '  nor  jewelry  in 
the  passenger's  trunk,  purchased  by  him  and  intended  as  pres- 
ents for  his  friends,  nor  masonic  regalia,  nor  engravings ; '  nor 
can  a  sacque  and  muft'  and  silver  napkin  rings  be  said  to  consti- 
tute any  part  of  a  gentleman's  travehng  baggage,  and  no  recov- 
ery can  be  had  for  their  value  in  case  of  their  loss  while  being  so 
carried;'  nor  for  silverware,  such  as  silver  knives,  forks  and 
spoons;*  nor  for  masquerade  costumes,  carried  in  a  trunk  for 
use  at  a  ball;^  nor  for  a  feather  bed,  not  intended  for  use  upon 
the  journey.* 

686.  It  will  be  at  once  seen  from  these  examples  that  it  is 
not  necessary,  to  constitute  baggage,  that  the  articles  which  are 
being  carried  as  such  should  be  intended  for  the  use,  comfort  or 
convenience  of  the  passenger  on  his  journey,  and  that  the  lia- 
bility of  the  carrier  will  not  be  limited  to  such  apparel  or  other 
articles  as  might  be  used  or  needed  by  the  way.  If  they  be 
such  as  are  usually  and  customarily  carried  by  travelers  in  their 
baggage,  such,  for  instance,  as  a  reasonable  amount  of  wearing 
apparel,  or  of  those  common  conveniences  of  life  which  every 
one  who  travels  may  be  supposed  to  possess,  and  may  reason- 
ably take  with  him  upon  a  journey,  the  carrier  will  be  Hable  for 
them  as  baggage,  though  the  passenger  might  not  have  expected 
to  use  them  whilst  upon  his  travel.  Hence,  wearing  apparel, 
and  such  things  as  pertain  thereto,  being  generally  the  principal 
constituent  of  the  baggage  of  passengers,  will  be  treated  as  bag- 
gage, even  though  purchased  and  carried  for  future  use,  and 
even  when  intended  for  other  members  of  the  passenger's  family.' 

§  687.  So,  although  the  articles  which  the  passenger  may 
claim  as  baggage  may  not  be  such  as  are  usually  carried  by  pas- 
sengers as  personal  baggage,  and  may  indeed  be  but  rarely  car- 
ried with  the  traveler,  and  may  be  wholly  useless  to  him  for  the 

Stimson  v.  The    Railroad,   98    Mass.  510. 

83.  ''Giles   V.  Fauntleroy,   13  Md.   126; 

'  Phelps  V.  The  Railway,  19  Com.  B.  Bell  v.  Drew,  4  E.  D.  Smith,  59;  Petti- 

(N.  S.)  321;  Dunlap  v.  Steamboat  Co.,  grew  v.  Barnura,  11  Md.  434. 

98  Mass.  371.  '  Michigan  etc.  R.  R.  v.  Oehm,  56 

2  Kevins  -v.  The  Steamboat  Co.  4  111.  293. 

Bosw.  225.  '  Connolly  v.  Warren,  106  Mass.  146. 

*  Chicago  etc.  R.  R.  v.  Boyce,  73  111.  '  Dexter  v.  The  Railroad,  supra. 
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purposes  of  comfort  or  convenience  on  the  journey,  yet  if  they 
be  such  as  are  appropriate  or  essential  to  the  purposes  of  the 
journey,  whether  it  be  for  pleasure  or  for  business,  they  may  be 
considered  as  baggage,  and  the  carrier  may  be  held  responsible 
for  them  as  such;  as  in  the  case  of  the  gun  or  the  fishing  appa- 
ratus of  the  sportsman,  so  often  referred  to  in  cases  upon  this 
subject  as  baggage  under  such  circumstances,  "  the  easel  of  the 
artist  on  a  sketching  tour,  or  the  books  of  the  student,  and  other 
articles  of  an  analagous  character,  the  use  of  which  is  personal 
to  the  traveler,  and  the  taking  of  which  has  arisen  from  the  fact 
of  his  journeying."  * 

§  688.  What  constitutes  baggage,  a  question  of  law. 
When  the  facts  are  agreed  or  undisputed,  the  question,  what  is 
baggage,  is  one  strictly  of  law,  and  must  be  determined  by  the 
court.**  What  constitutes  baggage,  in  any  given  or  supposed 
case,  is  a  question  which  depends  upon  principles  of  law  upon 
which  the  courts  have  agreed  with  great  unanimity,  whatever 
discrepancies  there  may  be  in  decisions;  and  although  it  is  said  in 
many  of  the  cases  to  which  reference  has  been  made,  that  the 
question  is  one  for  a  jury,  it  must  be  understood  that  this  is  the 
case  only  when  there  is  uncertainty  or  dispute  as  to  some  fact 
upon  which  the  whole  question  may  turn;  as,  for  instance,  what 
is  a  reasonable  quantity  of  baggage  for  which  the  carrier  should 
be  held  liable  under  the  circumstances,  what  amount  of  money 
it  was  reasonable  and  proper  for  the  passenger  to  carry  as  bag- 
gage for  the  purposes  of  his  journey,  his  rank,  habits  and  condi- 
tion in  life,  all  of  which,  as  we  have  seen,  may  become  material 
in  determining  the  liability  of  the  carrier.  Such  questions  are, 
of  course,  for  a  jury,  under  proper  instructions  as  to  the  rules  by 
which  it  is  to  be  determined,  whether  that  which  is  claimed  as 
baggage  is  so  or  not. 

§689.  Liability  when  passenger  retains  possession  of 
baggage.  In  the  case  of  the  carriage  of  ordinary  goods  as  freight 
by  the  common  carrier,  as  we  have  seen,  there  must  be  an  absolute 
and  complete  surrender  to  him  of  the  custody  and  control  of  the 
goods,  in  order  to  fix  upon  him  the  extraordinary  common  law 

'  Macrow  v.  The  Railway,  L.  R.  6  '  Connolly  z".  Warren,  106  Mass.  146. 
Q.  B,  612;  Hawkins  v.  Hoffman,  supra. 
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liability  of  an  insurer  of  their  safety ;  and  it  has  been  shown  that 
when  this  is  not  done,  as  in  the  case  of  the  ferryman,  when  the 
owner  of  the  property,  after  coming  upon  his  boat,  continues  to 
retain  its  custody  and  management,  he  cannot  be  held  liable 
except  for  the  negligence  or  unskillfulness  of  himself  or  his  ser- 
vants, or  for  the  consequences  of  defects  or  imperfections  in  his 
boat  or  its  appliances.^  This  rule,  however,  can  be  scarcely  said 
to  apply  to  the  case  of  the  baggage  of  the  passenger,  who,  by 
numerous  decisions,  has  been  permitted  to  retain  a  partial  con- 
trol over  his  baggage  and  its  full  use  for  all  the  purposes  of  his 
journey,  and  yet  to  hold  the  carrier  liable  for  its  loss.  The  ques- 
tion of  the  extent,  however,  to  which  its  possession  may  be  re- 
tained consistently  with  the  liability  of  the  carrier,  is  one  upon 
which  the  authorities  can  be  scarcely  said  to  agree. 

§  690.  The  subject  has  received  considerable  discussion  in  the 
English  courts.  In  Le  Conteur  v.  The  Railway  Company,"  the 
passenger,  traveling  with  a  chronometer,  went  with  it  to  a  rail- 
way carriage  and  gave  it  to  a  porter  of  the  company,  who,  in  the 
presence  of  the  passenger,  placed  it  upon  the  seat  of  the  car- 
riage. They  then  both  left  the  carriage,  the  porter  to  attend  to 
other  duties  and  the  passenger  to  look  after  the  rest  of  his  lug- 
gage. The  latter  was  absent  a  few  minutes,  and  when  he  re- 
turned the  chronometer  was  not  to  be  found.  He  sued  the  com- 
pany for  the  loss,  and  the  case  coming  before  the  Queen's  Bench 
was  commented  upon  by  Cockburn,  C.  J.,  substantially  as  follows : 
"  When  the  case  was  first  opened,  I  had  imagined  that  the  facts 
were  such  as  to  lead  to  the  necessary  inference  that  the  plaintiff 
had  taken  possession  of  the  chronometer,  withdrawing  it  from 
the  custody  of  the  company,  and  himself  taking  charge  of  it. 
My  first  impression,  however,  appears  to  have  arisen  from  a  too 
rapid  view  of  the  circumstances.  What  really  took  place  ap- 
pears to  be  this:  that,  by  desire  of  the  plaintiff,  the  porter  of 
the  company  placed  this  article  in  a  carriage,  upon  a  partic- 
ular seat,  which  was  to  be  reserved  for  the  plaintiff.  I  am  far 
from  saying  that  no  case  can  arise  in  which  a  passenger  having 
luggage  whichi  by  the  terms  of  the  contract,  the  company  is 
bound  to  convey  to  the  place  of  destination,  can  release  the  com- 

'  Anfe  §§  58,  loi.  »  L.  R.  I  Q.  B.  54;  6  Best  &  S.  961, 
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pany  from  the  care  and  custody  of  an  article  by  taking  it  into 
his  own  immediate  charge ;  but  I  think  the  circumstances  should 
be  very  strong  to  show  such  an  intention  on  the  part  of  the  pas- 
senger, .and  to  relieve  the  company  of  their  ordinary  liability. 
And  it  is  not  because  a  part  of  the  passenger's  luggage,  which 
is  to  be  conveyed  with  him,  is,  by  the  mutual  consent  of  the 
company  and  himself,  placed  with  him  in  the  carriage  in  which 
he  travels,  that  the  company  are  to  be  considered  as  released 
from  their  ordinary  obligations.     Nothing  could  be  more  incon- 
venient than  that  the  practice  of  placing  small  articles,  which  it 
is  convenient  to  the  passenger  to  have  about  him  in  the  carriage 
in  which  he  travels,  should  be  discontinued;  and  if  the  company 
were,  from  the  mere  fact  of  articles  of  this  description  being 
placed  in  a  carriage  with  a  passenger,  to  be  at  once  relieved 
from  the  obligation  of  safe  carriage,  it  would  follow  that  no  one 
who  has  occasion  to  leave  the  carriage  temporarily  could  do  so 
consistently  with  the  safety  of  his  property.     I  cannot  think, 
therefore,  we  ought  to  come  to  any  conclusion  which  would  have 
the  eiTect  of  relieving  the  company  as  carriers  from  the  obli- 
gation to  carry  safely,  which    obligation,  for  general  conven- 
ience of  the  public,  ought  to  attach  to  them.     I  cannot  help 
thinking,  therefore,  we  ought  to  require  very  special  circum- 
stances, such,  in  fact,  as, would  lead  irresistibly  to  the  conclusion 
that  the  passenger  takes  such  personal  control  and  charge  of 
his  property  as  altogether  to  give  up  all  hold  upon  the  company, 
before  we  say  the  company,  as  carriers,  are  relieved  from  their 
liability  in  case  of  loss.     If,  therefore,  this  case  had  depended  on 
the  question,  whether  or  not  the  company  were  liable  upon  the 
general  issue,  I  should  be  of  opinion  that  the  plaintiff  was  enti- 
tled to  recover."     All  the  judges,  however,  in  this  case,  who 
gave  separate  opinions,  agreed  that  the  possession  of  his  lug- 
gage,  retained  by  the  passenger,  might  be  so  complete  and  ex- 
clusive as  to  relieve  the  carrier  from  all  responsibility  in  respect 
to  it. 

§  691.  In  Richards  v.  The  Railway  Company,*  it  was  proven 
that  the  plaintiff's  wife  became  a  passenger  upon  a  railway  car- 
riage, and  that  a  dressing  case  which  she  was  taking  with  her 

'  7  Manning  G.  &.  S.,  62  E.  Com.  L.  R.  839. 
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was  placed  in  the  carriage  under  the  seat,  and  that  on  the  arrival 
of  the  train  at  her  destination,  the  porters  of  the  company  took 
upon  themselves  the  duty  of  carrying  her  luggage  from  the  rail- 
way carriage  to  the  hackney  carriage,  which  was  to  convey  her 
to  her  residence,  and  that  in  this  process  the  dressing  case  was 
lost.  The  question  was,  whether  it  had  ever  been  delivered  to 
the  company  so  as  to  make  them  responsible  for  it,  and  the 
judges  were  all  of  opinion  that  it  had  been,  and  that  the  plaintiff 
was  entitled  to  a  verdict.  "  I  think,"  said  Wilde,  C.  J.,  "  it  was 
clearly  established  that  the  dressing  case  was  delivered  to  the 
company.  The  facts  are  simple.  The  lady  comes  to  the  station 
in  a  fly.  The  dressing  case  is  put  into  the  carriage  to  be  con- 
veyed to  London  with  her.  Nothing  is  more  common.  No 
doubt  this  might  have  been  done  under  such  circumstances  as 
would  discharge  the  carriers ;  or,  more  properly  speaking,  under 
such  circumstances  as  never  to  cast  upon  them  the  responsibility 
of  carriers.  But  that  would  depend  upon  the  evidence.  Sup- 
pose a  passenger  tcj  get  into  a  carriage,  with  a  pocketbook  in 
his  pocket,  and,  on  arriving  at  the  terminus,  to  take  it  out  of  his 
pocket,  and  ask  a  porter  to  carry  it  to  a  cab ;  it  may  be  that  un- 
der such  circumstances  the  company  would  not  be  responsible 
if  the  pocketbook  were  lost  in  the  transit.  Taking  the  case  as 
denuded  of  any  facts  which  could  warrant  any  question  of  fraud 
being  left  to  the  jury,  and  there  being  no  other  circumstances  to 
exonerate  the  company  from  the  liability  which  ordinarily  at- 
taches to  common  carriers,  it  seems  to  me  that  the  evidence  sus- 
tains the  first  count,  and  that  that  count  discloses  a  perfectly  good 
cause  of  action,  though  accompanied  by  superfluous  and  unneces- 
sary matter.  The  fact  of  the  dressing  case  having  been  placed 
under  the  seat  of  the  carriage,  and  so  under  the  more  immediate 
control  and  inspection  of  the  passenger,  in  my  opinion,  makes  no 
diiTerence."  * 

§  692.  But  in  Talley  v.  The  Railway  Company,'  the  facts 
were  that  the  passenger's  portmanteau  was  put  into  the  carriage 
with  him  at  his  request,  and  the  train  having  stopped  at  an  inter- 
mediate station,  he  got  out  for  refreshment,  and  upon  returning 
failed  to  find  the  carriage  in  which  his  portmanteau  was,  but 

'And  see  Butcher  v.  The  Railway,     R'y  v.  Shepherd,  8  Exch.  30. 
16  Com.  B.  13,  and  Great  Northern        »  L.  R.  6  C.  P.  44.  ' 
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conlinued  upon  the  train  in  another  carriage.     Upon  arrival  at 
the  end  of  his  journey  the  portmanteau  was  found  to  have  been 
rifled  of  a  portion  of  its  contents,  for  the  value  of  which  he  sued 
the  company.     But  it  was  held  that  he  was  precluded  from  a 
recovery  by  reason  of  his  own  negligence  in  leaving  the  port- 
manteau uncared  for  after  he  got  into  another  carriage.    "  There 
is  great  force  in  the  argument,"  said  Willes,  J.,  "  that  where  arti- 
cles are  placed,  with  the  assent  of  the  passenger,  in  the  same  car- 
riage with  him,  and  so  in  fact  remain  in  his  own  control  and  pos- 
session, the  wide  liability  of  the  common  carrier,  which  is  founded 
on  the  bailment  of  the  goods  to  him,  and  his  being  entrusted 
with  the  entire  possession  of  them,  should  not  attach,  because 
the  reasons  which  are  the  foundation  of  the  liability  do  not  exist. 
In  such  cases,  the  obligation  to  take  reasonable  care  seems  natur- 
ally to  arise,  so  that  when  loss  occurred  it  would  fall  on  the 
company  only  in  the  case  of  negligence  in  some  part  of  the  duty 
which  pertained  to  them.     There  is,  moreover,  a  general  princi- 
ple applicable  to  these  as  to  all  bailments,  viz.,  that  the  bailor 
shall  not  be  heard  to  complain  of  loss  occasioned  by  his  own 
fault;  and  the  loss  in  this  case  was  so  occasioned,  and  without 
such  fault  would  not  have  taken  place.     In  truth,  the  expression 
'  contributory '  negligence,  in  such  a  case  is  inaccurate  if  it  im- 
ply any  negligence  on  the  part  of  the  company,  all  the  negligence 
having  flowed  from  one  source,  viz.,  the  conduct  of  the  passenger, 
and  the  whole  loss  having  been  occasioned  thereby.     The  ver- 
dict is  that  the  company's  servants  were  not  negligent,  and  that 
the  passenger  was,  and  that  by  his  negligence  he  contributed  to 
the  loss,  the  other  'contributory'  thereto  being  the  thief,  to 
whom  such  negligence  gave  the  temptation  and  the  opportunity." 
It  was  further  said  that  the  portmanteau  ha\'ing  been  put  into 
the  same  carriage  with  the  plaintiff"  at  his  request,  it  was  an  im- 
plied term  in  the  contract  of  carriage,  that  in  return  for  the  con- 
venience of  having  his  luggage  at  hand,  the  passenger  should 
during  the  journey  take  such  reasonable  care  of  his  own  prop- 
erty as  might  be  expected  from  an  ordinarily  prudent  man,  and 
should  not  by  his  own  negligence  expose  it  to  more  than  the 
ordinary  risk  of  luggage  carried  in  a  passenger  carriage,  and 
that  the  finding  of  negligence  in  not  using  such  reasonable  care 
was  sustained  by  the  evidence. 
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§  693.  According,  therefore,  to  this  decision,  it  would  seem 
that  if  the  passenger  has  his  baggage  placed  in  such  a  part  of 
the  conveyance  upon  which  he  travels  that  it  is  in  his  entire  con- 
trol, and  not  in  the  custody  or  under  the  control  of  the  carrier, 
the  duty  of  the  carrier  is  modified,  and  in  case  of  its  loss,  occa- 
sioned by  the  want  of  reasonable  care  on  the  part  of  the  owner, 
the  carrier  will  not  be  liable  unless  the  loss  is  attributable  to  his 
negligence.  The  question,  therefore,  will  become  one  of  negli- 
gence, and  not  of  his  liability  as  a  common  carrier  according  to 
the  strict  rule  of  the  common  law. 

§  694.  In  a  number  of  cases  in  this  country,  also,  it  has  become 
necessary  for  the  courts  to  decide  upon  the  character  and  extent 
of  the  custody  of  his  baggage  which  may  be  retained  by  the 
passenger  without  exonerating  the  carrier  from  the  duty  of  car- 
ing for  it,  and  the  consequent  liability  for  its  loss ;  and  it  may  be 
stated  as  the  general  result  of  these  cases,  that  where  the  care- 
lessness or  negligence  of  the  passenger  has  not  contributed  to  the 
loss,  great  latitude  has  been  allowed,  as  well  as  in  the  English 
courts,  to  the  passenger,  in  the  control  of  his  baggage  for  the 
purpose  of  its  use  upon  the  journey,  without  releasing  the  carrier 
from  his  obligation  to  see  to  its  safety. 

§  695.  In  a  leading  case,  however,  upon  the  subject,  which  is 
often  referred  to  on  behalf  of  the  carrier,'  to  support  the  position 
that  when  the  passenger  retains  his  baggage  in  his  own  custody, 
there  is  no  such  delivery  to  the  carrier  as  is  necessary  to  create 
the  obligation  to  see  to  its  safety,  the  facts  were,  that  the  pas- 
senger came  upon  the  car  with  his  overcoat  upon  his  arm,  and 
carelessly  threw  it  down  upon  his  seat.  At  the  end  of  his  trip, 
he  left  the  car,  forgetting  his  coat  and  leaving  it  upon  the  seat, 
and  it  was  stolen.  Upon  these  facts,  it  was  held  that  the  pas- 
senger had  retained  the  exclusive  control  of  the  coat,  and  that 
there  had  been  no  delivery  to  the  carrier  which  could  make  it 
responsible.  But  in  deciding  the  case,  the  court  does  not  seem 
to  have  considered  the  overcoat  as  baggage,  but  as  a  part  of  the 
wearing  apparel  of  the  passenger  in  present  use ;  and  Nelson,  J., 
in  delivering  the  opinion  of  the  court,  seems  to  have  put  it  upon 
that  ground.     "A  carrier,"  said  he,  "is  not  bound  to  act  as 

'  Tower  v.  Utica  Railroad,  7  Hill,  47. 
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guardian  for  his  passenger,  and  treat  him  as  a  ward  under  age. 
The  passenger  must  at  least  assume  the  responsibility  of  taking 
ordinary  care  of  himself,  including  the  wearing  apparel  about  his 
person." 

§  6g6.  So  in  the  case  of  the  Steamboat  Crystal  Palace  v. 
VanderpooV  a  passenger  on  retiring  to  bed  took  ofFhis  watch  and 
breastpin  and  placed  them,  together  with  his  money,  upon  a  chair 
in  his  stateroom,  putting  a  chair  and  his  baggage  against  the 
door,  there  being  no  way  to  fasten  it  otherwise.  During  the 
night  these  articles  were  stolen,  and  he  brought  an  action  against 
the  boat  and  owners  for  their  value,  but  it  was  held  that  he  could 
not  recover.  "Steamboat  owners,"  said  the  coui-t,  "are  re- 
garded as  common  carriers,  and  are  subject  to  the  well  estab- 
lished principles  governing  their  responsibilities;  and  we  are 
not  aware  of  any  principle  by  which  common  carriers  can  be  held 
responsible  for  the  wearing  apparel  of  the  passenger  or  his 
money  which  he  carries  upon  his  person,  and  which  is  under  his 
own  immediate  care  and  control.  When  such  things  are  made  bag- 
gage, and  are  delivered  to  the  owners  or  their  agents,  the  rule  is 
different,  and  their  responsibility  is  regulated  by  the  established 
rules  in  reference  to  the  baggage  of  passengers.  The  fact  that 
the  lock  was  out  of  order,  and  that  this  was  made  known  to  a 
servant,  cannot,  in  our  opinion,  make  the'  boat  responsible  as  a 
common  carrier, —  the  plaintjfF  choosing  to  retain  the  articles  un- 
der his  own  care  instead  of  delivering  them  into  the  care  and 
custody  of  the  ofHcers;  especially  as  the  conduct  and  declarations 
of  the  plaintiff  were  calculated  to  invite  the  depredations  commit- 
ted upon  him."  And  in  Clark  v.  Burns,*  in  which  it  also  appeared 
that  the  watch  of  the  passenger  had  been  stolen  from  his  state- 
room during  the  night,  it  was  held  that  the  owners  of  the  vessel 
were  not  liable,  although  the  passenger  was  forbidden  by  the  rules 
of  the  boat  from  fastening  or  otherwise  securing  the  door  of  his 
stateroom.  "  They  would  be  subject,"  said  the  court,  "  to  the  lia- 
bility of  common  carriers  for  the  baggage  of  passengers  in  their 
custody,  and  might,  perhaps,  be  so  liable  for  a  watch  of  the  pas- 
senger locked  up  in  his  trunk  with  other  baggage.  But  a  watch 
worn  by  a  passenger  on  his  person  by  day  and  kept  within 

» 16  B.  Mon.  302.  » 118  Mass.  275. 
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reach  for  use  at  night,  whether  retained  upon  his  person,  or 
placed  under  his  pillow  or  in  a  pocket  of  his  clothing  hanging 
near  him,  is  not  so  entrusted  to  their  custody  and  control  as  to 
make  them  liable  for  it  as  common  carriers."  * 

§  697.  And  so  where  a  sum  of  money  was  stolen  from  the 
pocket  of  the  passenger  while  asleep  in  the  berth  assigned  him 
by  the  officers  of  the  boat,  it  was  held  that  the  owners  of  the 
boat  were  not  liable  for  the  loss,  upon  the  ground  that  it  was  not 
in  their  custody  as  carriers.^  So  where  a  steerage  passenger 
upon  a  ship,  when  he  went  on  board,  took  his  trunk  with  him 
into  the  steerage  and  tied  it  with  ropes  to  the  berth  on  which  he 
slept,  and  during  the  night  the  ropes  were  cut  and  his  trunk  was 
stolen  by  some  unknown  person,  it  was  held,  that  as  the  passenger 
had  taken  it  into  his  exclusive  possession,  relying  upon  his  own 
care  and  vigilance  to  protect  him  against  its  loss,  the  owners  of 
the  ship  were  not  liable.* 


'  The  attempt  was  made,  in  the  case 
of  the  First  National  Bank  v.  The  Rail- 
road, 20  Ohio  St.  259,  to  hold  the  rail- 
road company  liable  for  a  package  of 
money  which  the  agent  of  the  bank  was 
carrying  upon  his  person,  when,  by  the 
breaking  down  of  a  bridge,  the  train 
was  wrecked,  the  agent  killed,  and  the 
money  burnt  up.  But  the  court  held  that 
there  was  no  precedent  for  an  action 
for  the  money  under  such  circumstan- 
ces, and  no  legal  principle  upon  which 
it  could  be  maintained.  And  in  Weeks 
V.  The  Railroad,  9  Hun,  669,  the  rail- 
road company  detached  its  engipe  from 
the  car  and  left  it  standing  upon  the 
track  until  horses  could  be  brought  to 
move  it  into  their  depbt,  and  during  the 
time,  and  while  the  car  was  standing 
upon  the  track  and  unguarded,  three 
men  entered  it  and  robbed  the  plaintiff 
of  $16,000  in  securities,  which  he  had 
upon  his  person ;  but  it  was  held  that 
the  company  could  not  be  held  liable. 
And  this  case  has  been  recently  (1878) 
affirmed  by  the  court  of  appeals  of  New 
York. 


'  Abbott  V.  Bradstreet,  55  Me.  530. 

'Cohen  V.  Frost,  2  Duer,  335. 

In  the  case  of  the  R.  E.  Lee,  \i  Abb. 
(U.  S.)  49,  a.  lady's  "companion,"  hav- 
ing in  it,  among  other  things,  some 
jewelry,  was  left  hanging' in  her  state- 
room whilst  she  left  it  for  a  short  time. 
When  she  left  the  stateroom  she  closed 
the  door.  On  her  return  she  found  that 
some  one  had  entered  the  room  and  ab- 
stracted the  jewelry.  She  sued  the 
steamboat  for  the  loss,  but  it  was  held 
that  she  could  not  recover.  "The 
baggage  for  which  the  carrier  is 
responsible,"  said  Hill,  J.,  "must  be 
such  as  can  with  propi-iety  be  placed 
in  the  baggage  room,  or  must  be  de- 
livered to  the  clerk  of  the  boat,  or  some 
other  officer  authorized  to  receive  it, 
and  not  such  articles  as  the  passenger 
necessarily  keeps  in  his  possession ;  such 
as  the  hand-ba^,  or  companion  stated 
in  this  case."  And  in  the  case  of  the 
American  Steamship  Company  v. 
Bryan,  83  Penn.  St.  446,  it  seemed  to  be 
assumed  without  discussion,  that  the 
liability  of  the  carrier  for  the  valise  of 
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§  698.  But  it  has  been  held  that  the  passenger  may  take  his 
ordinary  baggage  into  his  stateroom  for  use  upon  his  journey 
without  releasing  the  carrier  from  his  obligation  as  a  common 
carrier,  if  the  passenger  is  guilty  of  no  act  of  negligence  which 
exposes  it  to  theft.  "  Granting,  for  compensation,  the  use  of  a 
stateroom,"  says  Brady,  J.,  in  Gore  v.  The  Transportation 
Company,^  "in  the  absence  of  notice  to  the  contrary,  is  a 
designation  of  the  place  in  which  the  traveler  may  put  his  ordi- 
nary baggage,  but  not  to  the  exclusion  of  the  carrier,  inasmuch 
as  the  whole  vessel  is  in  possession  of  the  carriers,  and  subject 
to  their  control.  If  similarly  deposited  at  an  inn,  it  would  be 
regarded  as  infra  hospitium,  and,  as  we  have  seen,  the  obliga- 
tion and  duties  of  carrier  and  innkeeper  have  been  declared 
to  resemble  each  other."  ^  And  upon  this  ground,  it  was  held 
that  the  owners  of  the  boat  were  responsible  for  the  loss  of  an 
overcoat  which  the  passenger  had  locked  up  in  his  stateroom, 
but  which,  in  his  temporary  atjgence  from  it,  was  stolen.  And 
in  Mudgett  v.  The  Steamboat  Company,*  the  passenger  who 
had  lost  a  valise  from  his  stateroom,  under  exactly  the  same  cir- 
cumstances, was  permitted  to  recover  its  value.  In  both  these 
cases  it  is  said  that  the  mere  deposit  of  the  baggage  in  a  state- 
room shows  no  such  animus  custodiendi  on  the  part  of  the  trav- 
eler to  the  exclusion  of  the  carrier  as  will,  in  the  absence  of 
negligence,  shift  the  responsibilitjr  upon  the  former;  and  the 
case  of  Cohen  v.  Frost,**  so  far  as  it  may  be  considered  as  hold- 
ing that  a  traveler  on  a  sea  voyage  must  place  his  baggage  in 
the  special  charge  of  the  officers  of  the  ship,  in  order  to  fix  upon 
its  owners  the  liability  for  its  loss,  is  disapproved.^ 

§  699.  But  where  the  passenger,  having  taken  his  baggage 
into  his  stateroom,  is  chargeable  with  negligence  to  which  the 
loss  can  be  ascribed,  the  carrier  cannot  be  held  liable.  In  Glea- 
son  V.  Goodrich  Trans.  Co.,^  it  was  proven  that  the  plaintiff  paid 

a  passenger  kept  with  him  in  his  state-  «  Supra. 

room,  which  could  not  be  fastened  by  »  And  see  to  the  same  effect,  Van 

a  regulation  of  the  vessel,  was  only  for  Horn  v.  Kermit,  4  E.  D.  Smitli,  453; 

ordinary  negligence.  Macklin  v.  The  New  Jersey  Steamboat 

'  2  Daly,  254.  Co.  7  Abb.  Pr.  (N.  S.)  229. 

•Purvis  V.  Coleman,  2i  N.  Y.  ui.  832  Wis. 85. 

» I  Daly,  151. 
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for  a  passenger^s  ticket  on  the  steamboat,  and  asked  for  the  key 
of  his  stateroom  that  he  might  put  his  valise  in  it,  but  was  in- 
formed that  there  was  no  key,  and  that  the  room  was  not  locked. 
He  then  put  his  valise  in  it,  and  calling  the  attention  of  some  of 
the  cabin  boys  to  the  fact,  asked  if  they  thought  it  would  be  safe. 
He  then  went  to  another  part  of  the  boat,  and  after  an  absence 
of  some  three-quarters  of  an  hour  he  returned  to  the  stateroom, 
and  discovered  that  his  valise  was  gone.  He  sued  the  company 
for  the  loss,  but  it  was  held  that  he  could  not  recover,  his  own 
fault  in  putting  his  valise  in  the  stateroom,  under  the  circum- 
stances, having  contributed  to  the  loss.  But  it  was  admitted  that, 
had  the  valise  been  in  a  locked  stateroom  when  stolen,  the  law 
would  have  been  different.' 

§  700.  From  these  cases,  it  may  be  concluded  that  the  ordi- 
nary baggage  of  passengers  by  ships  and  steamboats  may  be 
taken  by  them  into  tjie  staterooms  which  are  assigned  to  them, 
without  relieving  the  carrier  from  any  of  his  responsibility  for  its 
safety,  as  a  common  carrier,  in  the  absence  of  negligence  on  the 
part  of  the  passenger  contributing  to  its  loss,  unless  forbidden  by 
a  regulation  of  the  vessel,  or  otherwise  specially  prohibited,  or 
unless  it  appear  as  a  matter  of  fact  that  the  passenger  has  taken 
it  into  his  charge  animo  custodiendi,  to  the  exclusion  of  the  car- 
rier, the  assignment  to  the  room  being  generally  "  a  designation 
of  the  place  in  which  the  traveler  may  put  his  ordinary  baggage," 
without  excluding  the  custody  of  the  carrier.  But  that  if  pas- 
sengers by  land  vehicles,  such  as  railway  trains,  retain  in  their 

'  It  also  appeared  in  this  case  that  trusted  to  them.     These  are  said  to  be 

there  was  on  the  boat  a  baggageman,  so  nearly  the  same  that  the  distinction 

who  gave  checks  for  baggage  and  kept  is   not  of  much   moment.      Hulett  v, 

it  for  passengers;    but  this  seems  not  Swift,  33  N.  Y.  571;    Purvis  v.  Cole- 

to  have  been  regarded  as  material,  as  it  man,  21  id.  iii,  and  the  cases  supra, 

was  admitted  that  had  the  stateroom  Mudgeft  v.  The  Steamboat  Co.  and 

been  locked  the  company  would  have  Gore  v.  Trans.  Co.  The  passenger  had 

been  liable.    But  quaere,  would  not  an  the  right  to  his  valise  in  his  stateroom, 

innkeeper  have  been  liable  under  these  as  admitted,  and  though  it  might  not 

circumstances.'    It  is  true  that  carriers  have  been  altogether  prudent  to  leave 

of  passengers  by  boats  are  not  innkeep-  it  there  under  the  circumstances,  the 

ers,  but  the  nature  of  their  liability  is  reason  why  it  was  not  locked  up  in  the 

so  similar  that  we  may  fairly  reason  by  stateroom  was,  that  there  was  no  key, 

analogy  as  to  their  obligations  and  lia-  which  was  the  fault  of  the  boat, 
bilities  in  respect  to  the  property  in- 
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custody  any  part  of  their  baggage,  to  the  exclusion  of  the  car- 
rier's control  over  it,  the  latter  can  be  held  liable  for  its  loss  only 
when  it  has  been  occasioned  by  his  negligence;  and  if  the  pas- 
senger fails  to  take  such  reasonable  care  of  it  as  would  be  ex- 
pected of  a  prudent  person,  and  it  is  in  consequence  lost,  the  loss 
must  be  borne  by  him,  and  not  by  the  carrier,  as  was  held  in  the 
above  case  of  TaUey  v.  The  Railway  Company.* 

§  701.  Owner  must  be  a  passenger.  The  owner  of  the 
property  must,  of  course,  stand  in  the  relation  of  passenger  to 
the  carrier  in  order  to  fix  upon  him  liability  as  a  carrier  of  bag- 
gage. The  carriage  of  baggage  is  ex  vi  termini  incidental  to 
the  carriage  of  the  owner  as  a  passenger.  If,  therefore,  that 
which  would  have  been  properly  baggage  had  it  been  accom- 
panied by  the  owner  as  a  passenger,  should,  by  accident  or  mis- 
take, be  accepted  by  the  carrier  for  transportation  without  being 
accompanied  by  the  owner,  and  when  he  is  not  or  does  not  be- 
come a  passenger,  the  carrier  would  not  have  it  in  his  custody 
in  the  character  of  baggage,  and  would  not  be  responsible  for  it 
as  such.^  Of  course  if  he  accepted  such  baggage  for  transpor- 
tation, knowing  that  the  owner  was  not  and  did  not  intend  to 
become  a  passenger,  he  would  accept  it  to  be  carried  as  freight, 
and  would  be  liable  for  it  as  a  common  carrier  of  goods.  But 
if  he  accepted  it  as  baggage,  supposing  the  owner  to  be  a  pas- 
senger, or  about  to  become  one,  and  it  should  turn  out  that  he 
was  not  and  did  not  become  a  passenger  upon  the  journey  upon 

1  In  McKee  v.  Owen,  15  Mich.  115,  a  vided  upon  the  question,  the  judgment 
female  passenger  occupying  a  state-  was  affirmed :  Christiancy  and  Cooley, 
room  on  a  steamer,  upon  going  to  bed  at  JJ.,  being  of  opinion  that  under  these 
night,  rolled  up  her  dress,  with  her  port-  circumstances  the  carrier  was  liable,  as 
monnaie,  containing  a  sum  of  money,  an  innkeeper  would  have  been,  while 
in  its  pocket,  and  laid  it  upon  the  up-  Campbell,  J.,  and  Martin,  C.  J.,  thought 
per  birth  of  the  stateroom.  During  the  diiferently.  The  question  was  ably 
night  the  money  was  stolen  through  a  discussed  by  Christiancy  and  Camp- 
broken  window  of  the  stateroom.  She  bell,  JJ.,  on  opposing  sides,  and  their 
brought  an  action  against  the  owner  of  arguments  are  well  worthy  of  attention, 
the  vessel  to  recover  for  the  loss,  and  And  see  Del  Valle  v.  S.  Boat  Rich- 
the  court  below  instructed  the  jury  that,  mond,  27  La.  A'^n.  90. 
having  retained  the  money  in  her  pos-  ^^The  Elvira  Harbeck,  z  Blatch.  336; 
session,  she  could  not  recover.  The  Collins  v.  The  Railroad,  10  Cush.  506; 
case  was  taken  to  the  supreme  court,  Fairfax  v.  The  Railroad,  37  N.  Y.  S.  C. 
and  there,  the  judges  being  equally  di-  516,  and  40  id.  12S;  S.  C.  67  N.  Y.  u. 
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which  the  goods  were  taken,  the  question  would  arise:  In  what 
character  and  under  what  responsibilities  was  it  carried? 

§  702.  Having  accepted  it  to  be  carried  as  baggage,  will  the 
law  imply  or  impose  upon  him  a  different  contract  or  duty  from 
that  which  he  undertook?  For  although  the  measure  of  the  lia- 
bility of  the  carrier  of  the  baggage  is  the  same  as  that  of  the 
common  carrier  of  goods  as  freight,  the  risk  incurred  by  the 
carrier  in  the  two  cases  is  not  always  the  same.  When  the  bag- 
gage is  accompanied  by  the  owner,  as  the  carrier  has  the  right 
to  suppose  will  be  the  case,  emergencies  may  arise  in  which  his 
care  and  attention  to  it  may  preserve  it  from  loss;  and  when  his 
journey  has  been  safely  made  the  carrier  may  at  once  deliver  to 
him  his  baggage,  instead  of  being  obliged  to  keep  it  for  him  and 
thereby  prolong  his  own  responsibility.  Therefore,  to  make  him 
responsible  as  a  conimon  carrier  of  freight  for  that  which  he  has 
accepted  for  carriage  as  baggage,  would  be  imposing  upon  him 
a  somewhat  different  undertaking  from  that  to  which  he  had 
agreed.  In  the  case  of  Collins  v.  The  Railroad,'  when  the 
goods  were  offered  as  baggage,  the  agent  of  the  carrier  inquired 
whether  the  owner  intended  to  accompany  them,  and  was 
answered  that  he  did,  whereupon  he  accepted  them.  The 
bwner,  however,  did  not  go  upon  the  same  train  with  the  goods, 
but  upon  a  subsequent  one;  and  before  he  reached  the  destina- 
tion to  which  the  goods  had  been  carried,  they  had  been  stolen. 
"It  is  easy  to  perceive,"  say  the  court,  "that  the  omission  of 
the  plaintiff  to  accompany  them,  as  he  informed  defendant's 
agent  he  should,  contributed  materially  to  the  loss ;  and  that  wh*it 
might  have  been  a  ver}^  proper  and  suitable  disposition  of  them 
at  the  station  at  Lawrence,  under  the  reasonable  belief  that  the 
owner  of  them  was  present  to  take  charge  of  them,  might  have 
been  one  of  hazard  and  exposure  to  loss  in  his  absence ; "  and  it  was 
therefore  held  that  the  carrier  had  incurred  no  responsibility  for 
their  safety. 

§  703.  This  question  arose  in  the  case  of  Fairfax  v.  The  Rail- 
road,' and  it  was  decided  in  the  inferior  court  that  the  carrier 
became  responsible  only  as  a  gratuitous  bailee,  and  could  be  held 
liable  only  for  gross  negligence.     But  the  court  of  appeals,  to 

'  10  Cush.  506.  ^  Supra. 
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which  the  case  was  carried,  admitting  that  it  was  not  baggage 
in  the  hands  of  the  carrier,  waived  the  question  whether  the  com- 
pany was  liable  as  a  common  carrier,  but  held  it  liable  as  ware- 
houseman for  the  want  of  ordinary  care,  the  property  having 
remained  in  its  warehouse  or  depot  several  days  after  its  arrival 
at  destination  without  being  called  for,  and  having  been  lost  by 
the  negligence  of  the  company. 

§  704.  But  need  not  accompany  his  baggage.  But  if 
the  owner  stands  to  the  carrier  in  the  relation  of  passenger,  it  is 
not  necessary  that  he  should  accompany  the  baggage  or  travel 
upon  the  same  conveyance  with  it.  In  Warner  v.  The  Railroad,' 
the  plaintiff",  having  a  ticket  for  a  passage  upon  defendant's  road, 
was  unable  to  procure  his  baggage  in  time  to  be  taken  upon  the 
train  upon  which  he  wished  to  go,  and  the  agent  of  the  road  agreed 
to  forward  it  by  the  next  train,  whereupon  the  plaintiff  went  on 
without  it.  It  was  sent  accordingly,  but  after  its  arrival  at  its  des- 
tination it  was  broken  open  and  its  contents  were  taken;  audit  was 
held,  in  an  action  against  the  road,  that  the  plaintiff,  having  paid  his 
fare,  the  road,  by  the  agreement  of  its  agent  to  deliver  the  bag- 
gage by  a  subsequent  train,  assumed  the  ordinary  liability  of 
such  companies  where  the  passenger  and  his  baggage  go  upon 
the  same  train ;  and  that,  whether  the  passenger  goes  upon  the 
same  train  or  upon  a  preceding  or  subsequent  one,  if  the  baggage 
goes  or  is  sent  pursuant  to  an  agreement  and  as  a  part  of  the 
consideration  moving  from  the  company  for  the  fare  paid  by  the 
passenger,  the  same  rule  as  to  care  and  diligence  would  appl}-. 

§  705.  But  it  seems  that  where  the  passenger  has  left  his  bag- 
gage behind,  without  any  agreement  with  the  carrier  that  it  is  to 
be  forwarded  to  him  as  baggage,  if  the  carrier,  after  he  has 
transported  its  owner  as  a  passenger,  is  entrusted  with  his  bag- 
gage to  be  carried  to  him,  he  will  not  carry  it  in  the  character  of 
baggage,  but  as  freight."  In  the  absence  of  an  agreement  in 
such  a  case,  it  could  not  be  said  that  the  compensation  which 
had  been  previously  paid  for  his  transportation  by  the  passenger 
was  also  compensation  for  the  transportation  of  his  baggage  at 
a  subsequent  and  different  time.    The  carrier  would  therefore 

'22  Iowa,  166.  138;  Graffam  v.  The  Railroad,  67  id. 

'Wilson  V.  The    Railway,  57  Me.    234. 
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be  entitled  to  make  a  distinct  charge  for  it,  and  he  would  there- 
fore carry  it  as  freight  and  not  as  baggage. 

§  706.  So  the  passenger  may,  if  he  chooses,  lie  over  upon  the 
route  and  permit  his  baggage  to  proceed  without  him  to  his  des- 
tination ;  and  in  such  a  case,  it  will  be  the  duty  of  the  carrier  to 
keep  it  for  him  at  the  end  of  the  route  until  he  calls  for  it;  and 
until  a  reasonable  time  elapses  without  his  having  done  so,  as  we 
shall  hereafter  see,  the  liability  of  the  carrier  as  an  insurer  of  its 
safety  against  all  accidents  except  the  acts  of  God  or  of  the  pub- 
lic enemy  will  continue.^ 

§  707.  Delivery  of  baggage.  In  practice,  immediate  de- 
livery is  the  rule  as  to  baggage.  The  carrier  is  always  desirous 
to  relieve  himself  of  further  responsibility  by  a  speedy  delivery, 
and  the  passenger  is  generally  anxious  to  come  at  once  into  the 
possession  of  his  baggage  as  soon  as  his  journey  is  ended;  and 
it  has  been  said  to  be  the  duty  of  carriers  by  railways  to  have 
the  baggage  of  their  passengers  ready  for  delivery  to  them  imme- 
diately upon  their  arrival  at  the  end  of  the  route,  or  as  soon  there- 
after as  may  be,  and  that  there  is  a  corresponding  duty  on  the  part 
of  the  passenger  not  to  delay  unreasonably  its  acceptance  and  re- 
moval, so  as  to  relieve  the  carrier  as  soon  as  he  conveniently  can 
of  the  responsibility  of  its  custody;  and  that  "in  such  cases 
reasonable  time  and  immediate  delivery  go  hand  in  hand,  and 
'  reasonable  time '  cannot  extend  the  delivery  to  another  day  or 
another  occasion."' 

§  708.  The  rule  of  law,  however,  as  to  the  acceptance  of  his 
baggage  by  the  passenger,  is  universally  stated  to  be,  that  he 
must  be  allowed  a  reasonable  time  after  its  arrival  within  which 
to  call  for  and  take  it  away,  and  that  during  this  reasonable  time 
the  carrier  continues  responsible,  according  to  the  strict  rule  of 
the  law  applicable  to  the  common  carrier.  But  the  reasonable 
time  which  is  allowed  to  the  passenger  for  the  removal  of  his 
baggage,  and  during  which  the  carrier  will  continue  responsible 
for  it  as  carrier,  is  held,  in  some  of  the  cases,  not  to  be  the  same 
as  thai:  reasonable  time  which  is  allowed  to  the  owner  of  goods 

'Logan  V.   The   Railway,   n  Rob.        ' Ouimit  * .  Henshaw,  35  Vt.  605. 
(La.)  24 ;  Pierce's  R .  R.  L.,  499 ;  Chicago 
etc.  R.  R.  V.  Fairclough,  52  111.  106. 
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,_  merchandise  transported  by  railways  and  by  carriers  by  water, 
for  their  acceptance  and  removal.  That  which,  in  other  words, 
would  be  a  reasonable  time  for  which  the  owner  of  freight  might 
delay  its  acceptance  and  removal,  might  be  unreasonable  when 
the  baggage  of  the  passenger  was  in  question.  The  passenger 
travels  and  arrives  with  his  baggage,  and  can  generally  as  con- 
veniently accept  and  remove  it  without  delay  as  after  the  lapse 
of  a  night  or  a  day,  and  no  matter  how  unseasonable  the  hour,  he 
will  generally  find  the  means  at  hand  to  take  it  away;  whereas, 
the  goods  may  arrive  at  an  hour  when  they  could  not  be  at  once 
removed,  or,  no  matter  how  convenient  the  time,  the  owner  might 
not  be  at  once  prepared  for  their  removal. 

§  709.  Hence  it  has  been  held  that  if  the  passenger  arrived  at 
his  destination  in  the  night  time,  he  could  not  delay  the  accept- 
ance of  his  baggage  during  the  remainder  of  the  night,  so  as  to 
throw  upon  the  carrier  the  responsibility  for  its  safety  during  the 
time.  In  Roth  v.  The  Railroad,'  it  appeared  that  the  train  upon 
which  the  plaintiff,  a  passenger,  was  being  carried,  arrived  at  its 
destination  at  ten  o'clock  at  night.  As  soon  as  its  was  stopped, 
the  plaintiff  got  out  and  left  the  depot  without  enquiring  for 
or  demanding  his  trunk,  retaining,  however,  his  baggage  check, 
and  intending  to  call  for  it  in  the  morning  of  the  next  day.  But 
during  the  night  the  company's  station  house  accidentally  took 
fire  and  was  burned,  with  a  considerable  amount  of  baggage,  in- 
cluding the  plaintiff's  trunk.  The  next  morning  he  went  to  the 
depot  in  search  of  his  trunk,  as  he  had  proposed  to  do,  and  find- 
ing that  it  had  been  burned,  he  sued  the  company.  But  it  was 
held  that  his  delay  had  been  unreasonable,  and  that  his  failure  to 
call  for  and  take  away  the  trunk  on  the  night  of  his  arrival  had  con- 
verted the  character  of  the  custody  of  it  by  the  company  from  that 
time  into  that  of  an  ordinary  bailee,  and  that  it  was  not  therefore  lia- 
ble. It  was,  however,  expressly  said  that  the  rule  thus  laid  down 
was  not  intended  to  apply  to  the  case  of  goods  or  merchandise 
transported  as  freight,  unaccompanied  by  the  owner,  nor  to  the 
case  of  the  baggage  of  a  passenger,  who,  with  the  consent  of  the 
carrier  or  its  agents,  stops  at  an  intermediate  station  on  the 
route,  intending  to  pursue  his  journey  on  a  subsequent  train, 

'34N.Y.S48. 
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and  leaving  his  baggage  in  the  meantime  to  be  carried  on  to  its 
destination. 

§  710.  This  case  has  been  considered  as  establishing  the  rule 
as  laid  down  in  the  previous  case  of  Ouimit  v.  Henshaw,  that 
"  reasonable  time  "  for  delivery  as  to  baggage,  however  it  might 
be  as  to  goods  or  merchandise,  could  not  extend  the  time  for  its 
acceptance  "  to  another  day  or  another  occasion,"  and  has  been 
followed  in  a  number  of  subsequent  cases  in  the  same  state  and 
elsewhere.  In  Jones  v.  the  Transportation  Company,^  the  plaintiff 
was  a  passenger  upon  a  steamboat  which  arrived  at  its  destina- 
tion between  twelve  knd  one  o'clock  on  Sunday  morning.  She 
remained  upon  the  boat  until  eight  or  nine  o'clock  of  that  day, 
and  then  left  it  without  demanding  her  trunk  or  making  any 
arrangement  for  its  safe  keeping  until  her  return.  She  returned 
for  it  on  Monday,  and  found  that  it  had  been  burned  the  evening 
before  in  a  baggage  room  upon  the  dock,  in  which  it  had  been 
put  as  unclaimed  baggage.  In  an  action  by  her  for  its  value,  it 
was  held,  that  by  neglecting  to  present  her  check  and  receive 
her  baggage  until  the  next  day  after  its  arrival,  she  had  made 
the  defendants  mere  gratuitous  bailees ;  that  the  fact  that  the  day 
of  her  arrival  was  Sunday,  on  which  day  the  statute  law  prohib- 
ited the  doing  of  any  secular  business  and  all  travel,  furnished 
no  excuse  for  her  delay,  and  that,  as  the  fire  was  not  occasioned 
by  the  negligence  of  the  defendants,  they  were  not  liable.*  So 
in  the  case  of  the  Louisville  etc.  Railroad  Company  v.  Mahan,' 
the  plaintilT  arrived  at  his  destination  in  the  night,  and  permitted 
his  trunks  to  remain  in  the  custody  of  the  agent  of  the  road,  in- 

'  50  Barb.  193.  a  delay  of  twenty-four  hours  was  suf- 
^  And  see  also  the  cases  of  Curtis  v.  ficient  to  convert  the  character  of  the 
The  Railroad,  49  Barb.  148 ;  Holdridge  holding  to  that  of  mere  warehouseman, 
■u.  The  Railroad,  56  id.  191;  Torpey  v.  But  in  Van  Horn  v.  Kermit,  4  E.  D. 
Williams,  3  Daly,  162,  and  Klein  v.  Smith,  453,  this  was  held  to  be  a  rea- 
The  Packet  Company,  id.  390,  in  which  sonable  time  within  which  to  call  for 
the  facts  as  to  the  delay  of  the  passen-  baggage  which  had  been  transported 
ger  in  demanding  his  baggage  were  with  the  passenger  upon  a  vessel,  and 
similar,  and  in  which  it  was  distinctly  that  the  liability  as  carrier  in  the  mean- 
announced  that  the  rule  applied  in  Roth  time  continued.  This  latter  case,  how- 
V.  The  Railroad^  supra,  was  the  settled  ever,  was  before  the  decision  in  Roth 
law  of  the  state.  In  the  case  of  Hoi-  v.  The  Railroad, 
dridge  v.  The  Railroad,  it  was  held  that  » 8  Bush.  184. 
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tending  to  call  for  them  in  the  morning.  During  the  night  the 
depot  house  was  burned,  with  the  plaintiff's  trunks.  In  an  action 
against  the  road  to  recover  their  value,  it  was  said  that  the  pas- 
senger had  no  right  to  prolong  the  strict  and  rigid  liability  of  the 
company  as  a  common  carrier  by  leaving  his  baggage  in  the 
possession  of  its  agent  during  the  night,  and  that  unless  the  fire 
was  caused  by  the  negligence  of  the  employees  of  the  company, 
he  could  not  recover. 

§711.  But  this  rule  of  exemption  from  strict  liability  as  to 
baggage  thus  established,  if  it  can  be  said  to  be  established  by 
these  cases,  was  said  by  Church,  C.  J.,  in  Burnell  v.  The  Rail- 
road,^ to  have  carried  the  law  upon  the  subject  "  to  the  utmost 
limit  of  propriety,  to  say  the  least  of  it,"  and  would  seem  from 
this  language  to  be  emphatically  disapproved  by  him. .  Its  effect 
is  certainly  to  require  of  the  passenger  an  immediate  acceptance 
of  his  baggage,  instead  of  allowing  the  "  reasonable  time "  to 
which,  according  to  the  terms  of  the  rule  as  stated,  he  would 
seem  to  be  entitled ;  and  if  it  is  to  be  interpreted  in  this  manner, 
it  would  certainly  be  a  more  appropriate  use  of  language  to  state 
the  rule  as  requiring  an  immediate  call  for  and  acceptance  of  his 
baggage  by  the  passenger,  than  to  say  that  he  inust  do  so  within 
a  reasonable  time. 

§  712.  But  it  by  no  means  follows  that  when  the  relation  of 
carrier  to  the  baggage  ceases,  by  the  delay  of  the  owner  to  call 
for  and  accept  it  within  a  reasonable  time,  the  carrier's  duty  in 
reference  to  it  ceases,  or  that  his  liability  is  at  an  end.  The 
change  effected  by  such  delay  is  merely  the  substitution  of  a 
custody  in  one  character  for  that  in  another,  or,  rather,  the  con- 
tinuation of  the  responsibility  in  a  different  character  and  in  a 
different  degree.  When  the  relation  of  carrier  ceases,  that  of 
warehouseman  takes  its  place,  and,  as  such,  the  carrier  is  bound, 
under  his  contract  for  the  carriage,  to  take  reasonable  care  of 
the  baggage,  and  if  it  be  lost  by  his  negligence,  he  will  be  liable 
to  the  owner." 

HS  N.  Y.  184.  591 .  Burnell  v.  The  Railroad,  45  N.  Y. 

5  Mote  V.  The  Railroad,  27  Iowa,  22;  184;  Mattison  v.  The  Railroad,  57  id. 

Chicago  etc.  R.  R.   v.  Fairclough,  52  552 ;  Whitney  v.  The  Railway,  27  Wis. 

111.  106;  Bartholomew t;.  The  Railroad,  3:17;   Fairfax   v.  The  Railroad,  67  N. 

S3  id.  227;  Powell  f.  Myers,  26  Wend.  Y.  11. 
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§  713.  And  this  duty  or  obligation,  with  its  modified  liability 
of  storing  and  exercising  ordinary  care  to  preserve  and  protect 
the  passenger's  baggage,  upon  the  happening  of  the  contingent 
event  of  its  not  being  called  for,  is  incurred  at  the  time  when 
the  contract  for  the  carriage  is  entered  into,  and  is  a  part  of  the 
contract  itself.  Hence,  if  the  carrier  has  contracted  for  the  car- 
riage of  the  passenger  to  destination,  which  makes  the  employ- 
raent  of  other  carriers  necessary,  and  the  baggage  of  the 
passenger  is  lost  while  in  the  custody  of  the  subsidiary  carrier, 
but  after  it  has  ceased  to  occupy  the  relation  of  carrier  to  it,  and 
has  become  merely  its  warehouseman,  by  reason  of  the  delay  of 
the  passenger  in  calling  for  it,  the  carrier  which  made  the  con- 
tract for  the  carriage  will  be  liable  to  the  passenger  for  the  loss, 
when  it  has  occurred  through  the  negligence  of  the  subsidiary 
carrier  which  has  completed  the  transportation.^  The  fair  con- 
struction of  such  a  contract  is  said  to  be,  that  the  carrier  agrees 
for  a  consideration  to  transport  the  passenger  and  his  baggage 
to  his  destination,  and  deliver  the  latter  to  him  on  its  arrival,  if 
called  for,  and  if  not  called  for,  that  it  shall  be  properly  stored 
and  reasonable  care  shall  be  exercised  to'  prevent  injury  or  loss, 
until  it  is  called  for  or  is  lawfully  disposed  of. 

§  714.  If  the  fault  of  the  carrier  has  caused  or  contributed  to 
the  delay  in  the  delivery  of  the  passenger's  baggage,  he  cannot 
claim  the  benefit  of  the  rule  which  diminishes  the  liability  of  the; 
carrier  to  that  of  warehouseman,  or  ordinary  bailee,  by  reason  of 
the  negligence  or  delay  of  the  passenger  in  accepting  his  bag- 
gage. Where  the  plaintiff  arrived  at  her  destination  in  the  after- 
noon, and  waited  for  her  baggage,  but  could  find  no  one  to  de- 
liver it  to  her,  and  sent  for  it  on  the  night  of  the  same  day,  whem 
the  baggage-master  was  again  absent,  and  when  he  was  found', 
no  conveyance  could  be  procured  to  take  the  baggage  away,, 
owing  to  the  lateness  of  the  hour,  it  was  held  that  the  delay  in 
the  delivery  had  been  caused  by  the  faidt  of  the  company,  and. 
that  its  liability  as  carrier  had  not  ended  when,  during  the  night, 
the  depot  was  entered  by  burglars,  and  the  trunk  was  broken  opem 
and  rifled  of  its  contents.^ 

'  Burnell   v.  The   Railroad,   supra;        '  Dininny  t».  The  Railroad,  49  N.  Y. 
Mattison  v.  The  Railroad,  supra;  Carey    546. 
■V.  The  Railroad,  29  Barb.  35. 
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§  715.  The  carriage  of  baggage  being  a  mere  incident  to  the 
carriage  of  the  passenger,  a  through  contract  as  to  the  passen- 
ger will  be  a  through  contract  as  to  his  baggage.*  And  what 
constitutes  a  through  contract  for  the  passenger,  or,  in  other 
words,  a  contract  for  the  entire  transportation  to  his  destination, 
though  it  may  require ,  his  carriage  in  part  by  other  carriers  or 
by  other  lines  of  carriers,  is  in  most  respects  the  same  as  that 
which  is  required  to  constitute  a  contract  for  the  through  trans- 
portation of  goods,  and  has  already  been  discussed.*  But,  as  in  the 
case  of  goods,  although  the  first  carrier  may  contract  and  be  respon- 
sible for  the  entire  transportation,  any  subsequent  and  auxiliary 
carrier  to  whose  fault  it  can  be  traced  wiU  be  liable  to  the  owner 
for  the  loss  of  his  baggage.'  Nor  is  there  any  distinction  between 
the  baggage  of  a  passenger  and  ordinary  goods,  in  respect  to 
the  rights  of  the  parties  to  enter  into  contracts  limiting  the  lia- 
bility of  the  carrier;  and  all  that  has  heretofore  been  said  upon 
the  subject  of  the  limitation  of  the  liability  of  the  common  carrier, 
by  contract  with  his  employer,*  will  be  equally  applicable, 
whether  the  subject  of  the  carriage  be  ordinary  freight  or  the 
passenger's  baggage.' 

§  716.  Liability  for  baggage  when  passenger  is  car- 
ried GRATUITOUSLY.  The  Compensation  paid  by  the  passenger 
for  his  transportation  being  also  the  compensation  which  the  car- 
rier receives  for  the  carriage  of  his  baggage,  if  the  passenger  is 
carried  gratuitously,  the  carrier  receives  no  reward  for  the  car- 
riage of  his  baggage,  unless  it  be  otherwise  agreed;  nor  could 
he  recover  compensation  for  the  service,  because  no  compensa- 
tion could  be  claimed  for  a  service  which  is  performed  as  the 
mere  incident  of  a  gratuity.  And  although  the  law,  out  of  re- 
gard to  human  life  and  safety,  may  hold  the  carrier,  in  such  a 
case,  to  the  obligation  of  using  the  same  care  and  diligence  as  in 

'  Wilson  t;.  The  Railroad,  21   Gratt.  III.  8S;  Toledo  etc.  R'y  v.  M'.mman, 

654;  Hartt'.  The  Railroad,  8  N.Y.  37;  52  111.    123;   Cincinnati  etc.  R.  R.  v. 

Weed  V.  The  Railroad,  19  Wend.  534;  Pontius,  19  Ohio  St.  22i;Coates  v.  The 

111.  Cent.  R.  R.  t;.  Copeland,  24  111.  332 ;  Express   Co.  45  Mo.  238;    Barter  v. 

Candee  v.  The  Railroad,  21  Wis.  582;  Wheeler,  49  N.  H.  9. 

Mytton  V.  The  Railway,  4  Hurl.  &  N.  •  Ante,  ch.  VI. 

^'S-  » Steers  v.  The  Steamship  Company, 

» Ante,  ch.  IV.  jy  N.  Y.  i. 

'  111.  Cent.  R.  R.  v.  Frankenberg,  54 
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the  carriage  of  the  passenger  for  which  he  receives  compensa- 
tion, it  will  not  fix  upon  him  the  responsibility  of  a  common  car- 
rier unless  he  is  paid  or  has  the  right  to  claim  his  reward.  He 
is,  therefore,  as  to  the  baggage  of  such  a  passenger,  only  a  gra- 
tuitous bailee,  and  can  be  held  liable  for  its  loss  only  when  it  has 
been  caused  by  his  negligence,'  and  it  will  devolve  upon  the  pas- 
senger to  prove  that  he  had  been  negligent  to  that  degree  which 
is  necessary  to  impose  liability  upon  the  bailee  without  reward 
and  for  the  sole  benefit  of  the  bailor.' 

§  717.  Baggage  checks.  The  introduction  of  railroads  and 
steamboats  as  the  means  for  the  transportation  of  passengers 
and  their  baggage,  and  the  establishment  of  long,  connecting 
lines  to  facilitate  travel,  have  led  to  the  almost  universal  practice 
of  giving  to  the  passenger  what  are  denominated  "  checks,"  for 
his  baggage.  Such  checks  are  intended  to  relieve  the  passen- 
ger from  the  necessity  and  trouble  of  attention  to  his  baggage 
during  his  journey,  although  it  may  be  over  any  number  of  lines 
of  carriers,  and  to  put  the  obligation  of  such  care  upon  the  car- 
riers themselves.  They  constitute  prima  facie  evidence  that  the 
carrier  has  received  his  baggage  from  the  holder,  and  that  it 
has  never  been  redelivered  to  him.^  It  is,  however,  only  prima 
facie  evidence  of  the  fact,  and  the  carrier  may  show  that  the 
baggage  was  never  delivered  to  him,  as  the  holding  of  the  check 
would  imply,  or  that  it  has  been  given  to  the  owner.*  Such 
checks  do  not,  however,  identify  the  baggage  further  than  by 
numbers  upon  the  checks,  and  in  case  of  loss  it  will  be  neces- 
sarj^  by  other  proof,  to  show  its  description  and  value. 

§718.  Baggage  checks,  however,  are  mere  tokens  to  evi- 
dence the  receipt  of  the  baggage  by  the  carrier.  They  do  not 
of  themselves  import  a  contract.  The  contract  to  carry  the  pas- 
senger himself  is  the  contract  to  carry  his  baggage.  His  passen- 
ger's ticket  is  therefore  the  evidence  that  the  carrier  has  also 
contracted  to  carry  his  baggage.  The  check,  however,  may  be 
looked  at  in  connection  with  the  ticket  or  contract  for  the  car- 
riage of  the  passenger,  as  one  of  the  means  for  determining 
whether  the  contract  was  for  the  entire  transportation  of  the  pas- 

'  Flint  etc.  R.  R.  v.  Weir  (Mich.  S.  «Davis  v.  The  Railroad,  22  111.  278. 
C),  s  Cent.  Law  Jour.  285.  *The  Chicago  etc.  R.  R.  t-.  Clayton, 

'  Ante,  g  16  et  seq.  78  111.  616. 
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senger  to  his  destination,  or  was  only  for  transportation  over  its 
own  line.     This  was  done  in  the  case  of  Wilson  -v.  The  Railroad, 
supra,  in  which,  the  question  being  whether  the  contract  for  the 
carriage  of  the  passenger  by  the  railroad  company  was  for  the  en- 
tire distance  to  the  White  Sulphur  Springs,  the  baggage  checks 
given  the  passenger,  with  the  letters  W.  S.  S.  stamped  upon  them, 
were  considered  important  as  showing  the  intent  of  the  company.* 
But  a  through  check  of  itself,  without  a  contract  for  the  through 
transportation  of  the  owner,  will  not  make  the  carrier  respon- 
sible for  a  loss  of  the  baggage  by  other  carriers,  into  whose  pos- 
ssession  it  may  come  to  complete  or  to  further  the  transportation, 
in  the  absence  of  a  partnership  or  some  joint  interest  between 
the  carriers  which  will  make  them  liable  for  each  other's  defaults.^ 
§719.     The  carrier's  lien  upon  baggage.     The  carrier  of 
the  passenger  has  the  same  lien  upon  his  baggage,  to  secure  the 
payment  of  the  price  of  the  carriage,  which  the  common  carrier 
has  upon  the  goods  which  he  has  carried  for  his  freight,  the 
nature  and  extent  of  which  has  been  heretofore  explained.'    But 
he  has  no  lien  upon  the  clothes  or  wearing  apparel  which  he  has 
upon  his  person,  nor  upon  anything  which  he  retains  in  his  ex- 
clusive possession  for  his  personal  use;  and  neither  the  carrier  nor 
his  employee  has  the  right  to  take  forcibly  from  the  possession 
of  the  passenger  anything  which  he  so  retains;  and  if  he  do  so, 
he  will  be  liable  to  an  action  for  an  assault  and  batteiy  by  the 
passenger.^    Nor  has  he  the  right  to  detain  the  passenger  him- 
self, to  compel  the  payment  of  his  fare,  though  it  was  formerly 
thought  otherwise,  as  we  have  seen,  as  to  innkeepers.    But  where 
passengers  were  required,  by  a  regulation  of  the  carrier,  to  de- 
liver up  their  tickets  upon  leaving  the  boat  at  the  termination  of 
its  trip,  and  a  passenger  claimed,  when  in  the  act  of  leaving,  that 
he  had  lost  his  ticket,  it  was  held  by  the  supreme  court  of  Mas- 
sachusetts, that  the  officer  of  the  boat  had  the  right  to  detain  the 
passenger,  at  least  until  the  circumstances  could  be  investigated, 
if  not  to  compel  the  payment  of  the  fare.' 

'  And  see   to  the  same  effect,  The  Stimson  v.  The  Railroad,  98  Mass.  83. 

Railroad  z>.  Copeland,  24  111.  332;  Dill  'Wolf  v.   Summers,  2   Camp.  631; 

V.  The   Railroad,  7  Rich.  (Law)  158;  Story  on  Bail.  §  604. 

Milnor  v.  The  Railroad,  53  N.  Y.  363.  *  Ramsden  r.The  R.  R.  i04Mass.  117. 

•Greent/.  The  Railroad,  4  Daly,  553;  'Standish  1?.  StS.Co.  m  Mass.  512. 
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CHAPTER  XIII. 

ACTIONS  AGAINST  COMMON  CARRIERS. 

§  720.  Who  may  sue  the  carrier  for  loss  or  damage  to 
THE  goods.  When  the  carrier  has  subjected  himself  to  liability 
for  the  loss  of  the  goods  or  for  injury  done  to  them  while  in  his 
custody,  and  it  becomes  necessary  to  compel  him  to  make  com- 
pensation to  the  injured  party  by  an  action  at  law,  the  first  ques- 
tion to  be  determined  is,  in  whose  name  the  action  must  be 
brought.  This  is,  however,  a  question  about  which  there  can 
be  but  litde  difficulty.  The  presumption  of  the  law  is  that  the 
party  to  whom  the  goods  are  consigned  is  their  owner  and  the 
person  who  is  entitled  to  sue  for  the  damage,  and  the  action 
should  in  most  cases  be  commenced  in  his  name.  But  notwith- 
standing the  presumption,  it  by  no  means  necessarily  follows  that 
the  consignee  is  in  fact  the  owner,  or  that  he  is  in  any  wise 
interested  in  them,  or  that  he  is  the  only  party  entitled  to  sue  the 
carrier  for  the  loss  or  damage.  They  may  have  been  sent  to 
him  through  the  carrier  without  his  knowledge  or  procurement, 
and  solely  at  the  risk  of  the  consignor,  and  the  question  at  whose 
risk  they  were  sent  will  usually  determine  the  further  question, 
to  whom  they  belonged,  and  who  is  the  proper  person  to  sue 
for  their  loss  or  damage  in  case  it  should  occur.  For  the  per- 
son who  takes  no  risk  in  the  transportation  or  in  the  bailment  of 
the  goods  can  have  no  interest  in  them,  and  if,  having  no  inter- 
est in  them,  he  were  allowed  to  recover  from  the  carrier,  such 
recovery,  according  to  the  rules  of  law,  would  be  no  protection 
to  the  carrier  against  another  recovery  by  the  owner  or  inter- 
ested party. 

§  721.  One  having  special  property  may  sue.  It  has 
therefore  been  said  that,  as  a  general  rule,  a  mere  servant  or 
agent  with  whom  the  contract  has  been  made  on  behalf  of 
anothei",  and  who  has  no  direct  interest  in  the  transaction,  cannot 
support  kn  action  thereon,  though  it  would  be  otherwise  if  he 
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have  a  beneficial  interest  in  the  performance  of  the  contract,  or  a 
special  interest  or  property  in  the  subject  matter  of  the  agree- 
ment.^ Thus,  a  factor,  a  broker,  a  warehouseman,  a  carrier,  or 
any  person  employed  to  perform  service  in  respect  to  the  goods 
of  another  with  which  he  is  entrusted  for  that  purpose,  may 
maintain  an  action  for  the  recovery  of  them,  or  for  any  damage 
done  to  them  whilst  in  his  charge ;  as  in  the  case  of  the  laun- 
dress who  undertook  to  send  home  to  her  employer  his  linen  by 
the  defendant's  cart,  and  on  its  way  part  of  it  was  stolen  or  lost, 
for  which  she  sued.  It  was  objected  on  the  part  of  the  defend- 
ant that  the  action  was  misconceived,  and  ought  to  have  been 
brought  in  the  name  of  the  owner  of  the  linen ;  but  the  objec- 
tion was  overruled  on  the  ground  that  under  the  circumstances 
the  plaintiff  retained  a  special  property  in  the  goods  as  bailee, 
sufficient  to  support  the  action.* 

§  722.  Owner  may  sue.  But  in  such  cases,  the  action  may 
also  be  brought  by  the  owner  of  the  goods.  For  the  person  who 
has  the  special  property  in  the  goods  is  the  agent  of  the  general 
owner,  and  it  is  a  well  established  rule  of  law  that,  whenever  the 
mere  agent  contracts  on  behalf  of  the  principal,  or  in  reference 
to  his  property,  the  principal  may  maintain  an  action  upon  the 
contract,  although  he  may  not  have  been  disclosed  to  the  other 
party  at  the  time  it  was  made ;  *  and  it  is  obvious  that  the  owner 
may  maintain  the  action  for  damage  to  his  property  whilst  in  the 
hands  of  his  agent,  or  of  another  to  whom  such  agent  has,  in 
turn,  entrusted  it ;  and  this  has  been  repeatedly  determined  in 
actions  against  the  carrier  by  the  general  owner  of  the  goods.* 
Either  the  general  or  special  owner,  or  both  of  them,  may  sue, in 
such  cases;  but  a  recovery  by  one  of  them  will  be  a  bar  to  any 
subsequent  action  by  the  other,  and  satisfaction  made  to  one  wUl 
be  satisfaction  to  both," 

'Sargent  v.  Moms,  3  Barn.  &  Aid.  chants'  Bank,  6  How.  344;    Ford  v. 

277;  Evans  V.  Marlett,  i  Ld.  Raym.  Williams,  21  How.  287;  Sims  t).  Bond, 

271 ;  Tyler  v.  Freeman,  3  Cush.  261 ;  5  B.  &  Ad.  3S9;  Sanderson  v.  Lamber- 

White  V.  Bascom,  28  Vt.  268;  Harker  ton,  6  Binn.  129. 

V.  Dement,  9  Gill,  7;  Little  v.  Fossett,  <Elkins  v.  The  Railroad,  19  N.  H. 

34  Me.  545.  337;  Nicolls  v.  Bastard,  2  Cromp.  M. 

«  Freeman  v.  Birch,  3  Q.  B.  492.  &  R.  659. 

« New  Jersey  Steam  Nav.  Co.  v.  Mer-  s  Green  v.  Clark,  13  Barb.  57;  S.  C. 
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§723.      Person  MAKING  CONTRACT  WITH    THE    CARRIER  MAY 

SUE.  Upon  the  authority  of  Dawes  v.  Peck,*  it  has  been  fre- 
quently held  that  the  question  whether  the  consignor  or  the  con- 
signee is  the  proper  party  to  sue,  must  be  governed  entirely  by 
the  question  in  whom  the  legal  title  to  the  property  is  vested. 
But  this  opinion  is  now  generally  dissented  from.  The  person 
in  whom  the  property  in  the  goods  is  vested  is,  it  has  been  said, 
the  proper  party  to' bring  the  action;  but  then  he  is  so  not  because 
the  property  is  vested  in  him,  but  because,  from  that  circum- 
stance, the  law  presumes  that  he  is  the  party  who  really  con- 
tracts with  the  carrier,  and  that  any  other  person  employing  the 

rier  for  a  breach  of  his  contract  or  for 
nonperformance  of  his  legal  duty.  Stand- 
ing thus,  as  the  insurer  does,  practically, 
in  the  position  of  a  surety,  stipulating 
that  the  goods  shall  not  be  lost  or  in- 
jured in  consequence  of  the  peril  in- 
sured against,  whenever  he  has  indem- 
nified the  owner  for  the  loss,  he  is 
entitled  to  all  the  means  of  indemnity 
which  the  satisfied  owner  held  against 
the  party  primarily  liable.  His  ri^ht 
rests  upon  familiar  principles  of  equity. 
It  is  the  doctrine  of  subrogation,  de- 
pendent not  at  all  upon  privity  of  con- 
tract, but  worked  out  through  the  right 
of  the  creditor  or  owner.  Hence  it  has 
often  been  ruled,  that  an  insurer  who 
has  paid  a  loss  may  use  the  name  of 
the  assured  in  an  action  to  obtain  re- 
dress from  the  carrier  whose  failure  of 
duty  caused  the  loss." 

But  the  carrier  may  contract  with  the 
shipper  for  the  benefit  of  any  insurance 
which  the  latter  may  effect  upon  the 
goods,  and  may  thus  secure  the  benefit 
of  such  insurance,  in  which  event,  if 
the  goods  are  lost  under  circumstances 
which  would  make  the  insurer  liable, 
the  carrier  may  pay  the  owner  of  the 
goods  and  recover  from  the  insurer. 
Mercantile  Mutual  Ins.  Co.  v.  Calebs, 
20  N.  Y.  173. 

1  8  T,  R.  330. 


12  N.  Y..  343;   Steamboat  Farmer  v. 
McCraw,  26  Ala.  189. 

An  insurance  company  which  has 
insured  the  property  against  loss,  may, 
by  suit  in  the  name  of  the  owner,  re- 
cover from  the  carrier  the  amount  paid 
to  such  owfuer  for  the  loss  of  the  goods 
whilst  in  the  custody  of  the  carrier,  if 
the  carrier  be  liable  for  the  loss.  In 
Hall  V.  The 'Railroad  Companies,  13 
Wall.  367,  the  question  was,  upon  de- 
murrer, whether  the  underwriter  who 
insures  against  loss  by  fire,  and  pays 
the  insurance  upon  a  loss  by  accidental 
burning  of  the  goods  while  in  transit, 
could  bring  an  action  in  the  name  of 
the  owner  for  his  use  against  the  car- 
rier, based  upon  its  common  law  liabil- 
ity. "  It  is  too  well  settled  by  the 
authorities,''  said  Strong,  J.,  "  to  admit 
of  question,  that  as  between  the  com- 
mon carrier  of  goods  and  an  under- 
writer upon  them,  the  liability  to  the 
owner  for  their  loss  or  destruction  is 
primarily  upon  the  carrier,  while  the 
liability  of  the  insurer  is  only  secondary. 
The  contract  of  the  carrier  may  not  be 
first  in  order  of  time,  but  it  is  first  and 
principal  in  ultimate  Uability.  In  re- 
spect to  the  ownership  of  the  goods, 
and  the  risk  incident  thereto,  the  owner 
and  the  insurer  are  considered  but  one 
person,  having  together  the  beneficial 
right  tolhe  indemnity  due  from  the  car- 
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carrier  acts  only  as  his  agent.^  In  other  words,  the  owner  of  the 
goods  is  the  person  who,  by  presumption  of  law,  makes  the 
contract  with  the  carrier.  But  if  it  be  shown  that  another  per- 
son has  made  the  contract,  whether  he  have  any  special  prop- 
erty in  the  goods  or  not,  he  may  maintain  the  action. 

§  724.  This  subject  was  very  elaborately  and  learnedly  dis- 
cussed by  Shaw,  C.  J.,  in  the  case  of  Blanchard  v.  Page.'^  The 
facts  vf ere,  that  the  plaintiffs  in  the  action  against  the  carrier 
were  merchants  in  the  city  of  Boston,  and  having  sold  goods  to 
another  party,  for  which  they  were  paid  by  him,  undertook  to 
ship  them  to  him.  Upon  delivering  them  to  the  carrier,  they 
took  from  him  a  bill  of  lading,  purporting  to  be  a  contract  with 
the  plaintiffs  to  carry  the  goods  according  to  their  directions, 
which  were  to  carry  and  deliver  them  to  the  purchaser.  The 
goods  were  lost,  and  an  action  was  brought  by  the  shippers 
against  the  carrier  for  their  value,  upon  the  contract  in  the  bill 
of  lading.  It  was  admitted  that  the  plaintiffs  had  no  interest  in 
the  goods  at  the  time  of  the  shipment,  and  it  was,  therefore,  con- 
tended that  they  could  not  maintain  the  action.  But  it  was  held 
that,  independently  of  any  interest  or  property  in  the  goods,  the 
action  might  well  be  maintained  upon  the  contract;  and  this  posi- 
tion was  sustained  by  an  argument,  both  upon  general  prirtciples 
and  upon  authority,  which  seems  unanswerable.  And  in  a  sub- 
sequent case  in  the  same  court,^  the  principle  was  extended  to  a 
case  in  which  there  was  no  bill  of  lading  or  receipt,  nor  other 
writing  evidencing  the  contract,  and  the  action  was  held  to  be 
maintainable  by  the  consignor,  who  had  neither  interest  in  the 
property  nor  an  express  contract  with  the  carrier,^ 

'  Gibson,  J.,  in  Griffith  v.  Ingledew,  they  could  not    maintain  the  action 

5S.  &.R.429.  against  the  carrier  for  the  loss  of  the 

'  8  Gray,  281.  goods.     No  reference  is  made  in  the 

»  Finn  v.  The  Railroad,  1 12  Mass.  524.  case  to  the  bill  of  lading  or  to  the  con- 

<  The  point  was,  however,  ruled  the  tract  of  affreightment,  but  the  decision 

other  way   by   Woods,  J.,   in    Blum,  is  rested  entirely  upon  the  question  of 

Frank  &  Co.  v.  The  Caddo,  1  Woods,  the  right  of  property,  and  it  was  said 

64.     The  case  was  one  where  the  goods  that  "  the  decided  weight  of  autliorities 

had  been  sold  by  the  plaintiffs,  on  a  is  now  in  favor  of  the  proposition  that 

credit,  to  the  consignees,  and  shipped  to  the  person  having  the  right  of  property 

them  by  the  plaintiffs.     It  was  held,  and  the  right  of  possession  is  the  one 

thatasno  title  remained  in  the  vendors,  to    sue,   whether    consignor    or   con- 
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§  725.  These  cases  have  been  approved  and  followed  by  the 
appellate  courts  of  Wisconsin  and  Mississippi,^  and  in  the  latter 
state  it  was  held  that  the  action  might  be  maintained  by  the 
shipper  or  consignor,  who  had  no  property,  either  general  or 
special,  in  the  property,  and  had  incurred  no  risk  in  the  bailment, 
although  it  was  provided  by  statute  that  every  action  should  be 
brought  in  the  name  of  the  real  party  in  interest.  "  The  shipper," 
it  was  said,  "  is  a  party  in  interest  to  the  contract,  and  it  does  not 
lie  with  the  carrier  who  made  the  contract  with  him,  to  say,  upon 
a  breach  of  it,  that  he  is  not  entitled  to  recover  the  damages,  un- 
less it  be  shown  that  the  consignee  objects;  for,  without  that,  it 
will  be  presumed  that  the  action  was  commenced  and  is  prose- 
cuted with  the  knowledge  and  consent  of  the  consignee  and  for 
his  benefit." 

§726.  In  support  of  the  position  taken  in  these  cases,  the 
opinion  of  the  lord  chancellor  in  a  recent  English  case  is  referred 
to,  in  which  it  was  said  that,  where  the  consignor  has  made  a 
special  contract  for  the  carriage,  he  is  liable  for  the  freight,  and 
may  maintain  an  action  against  the  shipowner  if  the  goods  are 
lost  or  damaged  whilst  in  his  charge,  and  in  which,  after  a  review 
of  the  authorities,  it  was  said  that  they  established  the  proposi- 
tion "that  although,  generally  speaking,  where  there  is  a  de- 
livery to  a  carrier  to  deliver  to  a  consignee,  he  is  the  proper 
person  to  bring  the  action ;  yet,  if  the  consignor  made  a  special 
contract  with  the  carrier,  the  special  contract  supersedes  the 
necessity  of  showing  the  ownership  in  the  goods,  and  the  con- 
signor, the  person  making  the  contract  with  the  carrier,  may 
maintain  the  action,  though  the  goods  may  be  the  goods  of  the 
consignee."  '^ 

signee."    If  by  this  was  meant  that  he  the  case  against  the  carrier  for  negli- 

is  the  only  one  who  can  sue,  as  was  gence  in  the  carriage  of  goods,  by  the 

decided  in  the  case,  it  cannot  be  ad-  shipper.      Conceding  that   the   bill  of 

mitted  to  be  correct.  lading  vested  the  property  in  the  con- 

'  Hooper  v.  The  Railway,  27  Wis.  81 ;  signee,  and  that  he  might  have  main- 
Southern  Express  Co.  v.  Craft,  49  Miss,  tained  an  action  of  trover,  or  any  action 
480.  founded  on  property,  the  distinguished 

'Dunlop  V.  Lambert,  6  CI.  &  Fin.  judge  took  the  position  that  the  action 

600.    And  see  the  dissenting  opinion  in  that  case  was  not  founded  on  prop- 

of  C.  J.  Gibson  in  Griffith  v.  Ingledew,  erty,  but  on  contract,  and  that  there- 

6  S.  &  R.  429,  which  was  an  action  on  fore  the  shipper  was  the  proper  party 
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§  727.     This  rule,  which  allows  the  consignor  to  sue  upon  the 
contract  of  affreightment,  whether  he  has  any  property  or  inter- 
est in  the  goods  or  not,  certainly  has  the  advantage  of  simplicity 
in  its  favor,  as  it  renders  it  unnecessary,  when  the  action  is 
brought  by  him,  to  enquire  into  the  question  of  property,  if  a 
contract  with  him  can  be  shown.     And  it  agrees  with  the  theory 
upon  which  the  action  is  allowed  to  be  maintained  by  the  owner 
of  the  goods,  whether  consignor  or  consignee,  as  this  is  based 
entirely  upon  the  presumption  which  the  law  makes,  that  the 
contract  is  with  him.    If,  therefore,  it  can  be  shown  that  the 
contract  was  not  with  such  owner,  but  with  another  as  his  agent, 
it  would  seem  that  there  could  be  no  valid  reason  why  the  action 
might  not  be  maintained  in  the  naitie  of  such  agent;  and  this 
would,  indeed,  be  according  to  the  general  rule  of  law  as  to  con- 
tracts with  agents  on  behalf  of  their  principals.     Of  course  the 
consignor,  in  such  a  case,  would  sue  as  the  agent  or  trustee  of 
the  consignee  or  owner,  and  any  recovery  by  the  former  would 
enure  to  the  benefit  of  the  latter. 

§  728.  It  would,  therefore,  seem  that  the  consignor  who  has 
made  a  special  contract  with  the  carrier  may  always  maintain 
an  action  upon  it  for  the  loss  of  or  damage  to  the  goods,  regard- 
less of  the  question  of  his  interest  or  property  in  them.  Nor 
would  it  appear  to  be  material  whether  the  freight  upon  them 
had  been  paid  by  him  or  by  another.  If  not  paid,  he  is  the  party 
to  whom  the  carrier  may  look  for  its  payment,*  in  case  the  con- 
signee should  refuse  to  accept  the  goods  or  to  pay  the  carrier's 
chargfes  upon  them.  And  if  paid,  no  matter  by  whom,  the  pay- 
ment would  be  a  sufficient  consideration  for  the  contract  with 
the  consignor. 

§  729.  Contract  need  not  be  in  writing.  Nor  does  there 
seem  to  be  any  good  reason  why  the  contract,  to  entitle  the  ship- 
per to  maintain  the  action,  should  be  special  and  in  writing. 

to  sue,  and  not  the  consignee,  to  whom  Nje  v.  Graves,  9  Yerger,  446;  Krulder 

no  interest  in  the  contract  had  passed  7..   Ellison,  47   N.  Y.^6;    Opinions  of 

with  the  property ;  citing  in  support  of  Thompson  and  Livingston,  JJ.,  in  Pot- 

his  position  Davis  .S;  Jordan  w.  James,  ter   v.  Lansing,   i  Johns.  224;  North. 

5   Burr.  26S0,  and  Moore  and  others  Line  Paclcet  Co.  v.  Shearer,  61  111.  263. 
».  Wilson,  I  Term,  659.     And  see  Jo-        1  Ante,  §g  448,  450. 
seph  V.  Knox,  3  Camp.  320;   Carter  & 
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This  merely  has  the  effect  of  changing  the  character  of  the  proof 
of  the  contract,  but  in  no  respect  changes  its  legal  effect.  The 
conclusion  would  therefore  seem  to  be  irresistible,  that  if  a  con- 
tract by  a  bill  of  lading  or  receipt  will  confer  the  right  of  action 
upon  the  consignor,  the  same  effect  should  be  given  to  the  im- 
plied contract  which  arises  in  his  favor,  upon  the  delivery  by 
him  to  the  carrier  for  transportation  according  to  his  directions, 
without  a  special  agreement,  as  was  held  in  the  case  of  Finn  v. 
The  Railroad.i 

§730.  The  law  is,  therefore,  according  to  these  cases,  that 
whenever  the  carrier  accepts  the  goods  from  the  shipper  or 
consignor  upon  a  contract,  express  or  implied,  to  carry  them  to 
the  consignee  as  directed  by  the  consignor,  the  right  of  action 
for  the  damages  accrues  to  such  shipper  or  consignor  immedi- 
ately upon  their  loss  or  injury,  without  regard  to  his  interest  or 
ownership,  and  that  if  he  have  no  interest  in  them,  he  may  yet 
recover  the  full  damages  in  trust  for  the  consignee  or  other  per- 
son to  whom  the  goods  may  have  belonged.  The  action,  how- 
ever, where  he  has  no  property  or  interest  in  the  goods,  must , 
rest  exclusively  upon  the  contract,  and  he  will  be  confined  to  as- 
sumpsit, and  could  not  sue  in  an  action  ex  delicto  for  the  breach 
of  duty  by  the  carrier. 

§731.  Rule  that  only  owner  can  sue.  Many  of  the 
cases,  however,  following  the  rule  laid  down  in  Dawes  v.  Peck,^ 
have  thrown  the  contract  of  affreightment  entirely  out  of  view, 
and  have  made  the  right  of  the  party  to  maintain  the  action  de- 
pend entirely  upon  his  interest  in  the  subject-matter,  and  have 
consequently  denied  to  the  shipper  the  right  of  action  if  it  ap- 
peared he  had  parted  with  his  interest  in  the  goods,  and  have 
held  that  the  right  of  stoppage  in  transitu  was  not  such  an  in- 
terest as  to  give  him  this  right.'  And  however  it  may  be  when 
the  consignor  has  no  property  or  interest  in  the  goods,  it  is  uni- 
versally admitted  that  if  he  have  any  such  interest  beyond  the 

'  Supra.  Bos.  &  P.  582 ;   Brown  v.  Hodgson,  2 

'Supra.  Camp.  36;  DeWolf  w.  Ins.  Co. 20  Johns. 

'  Blum  et  al.  w. The  Caddo,  I  Woods,  214;    GrifBth  v.  Ingledew,  6  S.  &  R. 

64;    Tindall  v.  Taylor,   28   Eng.  Law  429;    Law  v.  Hatcher,  4   Blackf.  364; 

and  Eq.  210;     Potter    v.   Lansing,  i  Green  t;.  Clark,  12  N.  Y.  343;  Krulder 

Johns.  215;    Dutton  v.  Solomonson,  3  v.  Ellison,  47  N.  Y.  36. 
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contingent  right  to  stop  them  in  transitu  upon  the  insolvency  of 
the  vendee,  he  may  maintain  the  action.' 

§732.  Rule  that  mere  agent  without  interest  can- 
not SUE.  It  therefore  frequently  becomes  important  to  deter- 
mine whether,  under  the  particular  circumstances,  the  consignor 
has  parted  with  his  entire  interest  or  property  in  the  goods  by 
the  delivery  to  the  carrier.  If  the  consignor  is  the  mere  agent 
of  the  consignee,  and  has  shipped  the  goods  according  to  the 
consignee's  directions,  he  will  have  no  further  interest  in  them ; 
and  being  under  no  liability,  inasmuch  as  he  has  obeyed  the 
directions  of  the  owner,  he  cannot  maintain  an  action  against 
the  carrier  for  their  return  to  him  in  case  the  consignee  cannot 
be  found.  Thus,  w^here  money  was  collected  by  an  agent  for  a 
principal,  and  was  sent  by  the  agent  by  express  to  the  address  of 
the  principal,  as  the  latter  had  directed,  but  could  not  be  delivered 
because  the  consignee  could  not  be  found,  it  was  held  that  the 
agent  had  no  right  to  demand  a  return  of  the  money  to  him  by 
the  express  company,  nor  could  he  recover  its  value  in  an  action 
for  its  conversion  after  a  demand  upon  the  company  and  its  re- 
fusal to  return  it  to  him.*  The  action,  however,  was  trover,  and 
the  agent,  having  complied  with  the  instructions  of  his  principal 
in  sending  the  money,  as  was  found,  had  no  further  property, 
general  or  special,  in  it,  after  he  had  delivered  it  to  the  carrier 
according  to  these  instructions ;  but  if  the  money  had  been  lost, 
and  the  agent  had  sued  upon  his  contract  with  the  carrier,  a 
different  question  would  have  been  presented,  and,  according  to 
the  cases  heretofore  cited,  he  could  have  maintained  his  action 
for  the  failure  in  making  a  safe  delivery,  to  do  which  is  always 
a  part  of  such  contract,  either  expressly  or  by  implication.' 

'  W.  &  a.  R.  R.  v.  Kelly,   i   Head,  l^e,  which  was  entitled  to  the  money 

158 ;  Price  v.  Powell,  3  N.  Y.  322 ;  San-  for  which  the  owner  could  not  be  found, 

ford  V.  The   Railroad,  11  Cush.    155;  the  attorney  who  had  collected  it  or 

Coats  V.  Chaplin,  3  Q.  B.  483;  Freeman  the  express  company  by  which  he  had 

V.  Birch,  id.  492 ;  Sargent  v.  Morris,  3  undertaken  to  send  it  to  his  client,  pur- 

B.  &  Aid.  277 ;  Congar  v.  The  Railroad,  suant  to  directions.    The  effect  of  the 

17  Wis.  477;    Sweet  v.  Barney,  23  N.  decision  of  the  court  was  to  give  it  to 

Y.  335 ;  East  Tenn.  &  Va.  R.  R.  d.  Nel-  the  company,  upon  the  ground  that  the 

Bon,  I  Cold.  272.  attorney,  having  bailed  the  money  to  it 

^  Thompson  v.  Fargo,  49  N.  Y.  1S8.  as  dii  ected,  had  no  further  special  prop- 

'The  contest  in  this  case  seemed  to  erty  in  it,  and  incurred  no  risk  in  its 
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§  733-  When  consignee  may  sue.  And  whenever  the  con- 
signor in  the  shipment  of  the  goods  has  obeyed  the  instructions 
of  the  consignee,  as  where  the  consignee  has  directed  them  to 
be  sent  by  a  particular  carrier,  or  by  a  particular  mode  of  con- 
veyance,' or  if  he  has  ordered  the  sending  of  the  goods  without 
designating  the  particular  carrier  or  mode  of  conveyance,  leaving 
it  to  be  inferred  that  they  are  to  be  sent  by  the  usual  or  custom- 
ary mode,  and  the  consignor  sends  them  in  that  manner,^  the 
title  to  the  goods  will  pass  to  him  as  soon  as  they  are  delivered 
to  the  carrier,  and  he  will  be  the  proper  party  to  sue  the  carrier 
for  their  loss  or  damage. 

§  734.  When  consignor  the  proper  party.  But  if  the 
consignor  has  shipped  the  goods  without  any  such  instructions;' 
or  if  he  has  sent  his  own  goods  to  the  consignee  merely  to  be 
approved,  it  being  understood  that  the  property  in  them  is  not 
to  pass  to  the  consignee  until  he  has  inspected  and  approved 
them;^  or  if  the  consignor  has  agreed  to  deliver  them  to  the  con- 


transmission,  and  could  not  tlierefore 
sue  for  its  recovery.  The  company  was 
the  bailee  of  the  attorney,  though  se- 
lected by  the  client,  the  contract  being 
with  him  as  the  agent,  it  is  true,  of  the 
client;  but  it  is  a  well  settled  rule  that 
such  contracts  may  be  enforced  in  the 
name  of  e  ther  the  agent  or  the  princi- 
pal, and  it  would  therefore  be  optional 
with  the  agent,  if  no  objection  is  made 
by  his  principal,  to  treat  the  bailee  as 
his  own.  So.  Ex.  Co.  v.  Craft,  49  Miss. 
480.  If  this  be  so,  and  we  apply  an- 
other equally'  well  settled  rule,  that 
when  the  purpose  of  the  "bailment  has 
been  accomplished  or  has  become  im- 
possible, and  the  bailee  still  retains  the 
property,  he  cannot  dispute  the  title  of 
his  bailor  as  long  as  no  adverse  claim  is 
set  up  to  the  property,  the  argument 
would  be  at  least  plausible  that  the  plain- 
tiff, under  the  facts  of  this  case,  should 
have  been  held  entitled  to  a  recovery. 
And  such  was  the  opinion  of  the  su- 
preme court  from  which  it  was  ap- 
pealed.   S.  C.  58  Barb.  575.     If  the 


action  had  been  upon  the  contract,  the 
plaintiff  would  have  been  clearly  en- 
titled to  recover,  according  to  the  case 
of  Blanchard  v.  Page,  and  the  other 
cases  heretofore  cited  in  connection 
with  it  But  as  the  attorney  was  the 
bailor,  it  would  seem  that  the  form  of 
the  action,  whether  in  assumpsit  or  in 
trover,  could  make  no  difference.  The 
case  is  somewhat  like  Joseph  v.  Knox, 
3  Camp.  320,  and  Davis  v.  James,  5 
Burr.  2680,  in  both  of  which  it  was 
held  that  the  plaintiff  was  entitled  to 
recover. 

Of  course  the  recovery,  if  allowed, 
would  be  for  the  benefit  of  the  client. 

'Krulder  v.  Ellison,  47  N.  Y.  36; 
Arbuckle  v.  Thompson,  37  Penn.  St. 
170;  People  V,  Haynes,  14  Wend.  546. 

°  Dunlop  V.  Lambert,  6  CI.  &  Fin. 
600;  Dutton  V.  Solomonson,  3  Bos.  & 
P.  582. 

3  Hays  V.  Stone,  7  Hill,  12S;  Stone  v. 
Hayes,  3  Denio,  575 ;  Wilson  v.  Wilson, 
26  Penn.  St.  393. 

*  Swain  v.  Shepherd,  i  Moody  &  R. 
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sigtiee  at  the  particular  place  to  which  they  are  consigned,  in  all 
these  cases  the  goods  are  at  the  risk  of  the  consignor  until  they 
have  been  delivered  to  the  consignee,  and  may  therefore  be  said, 
at  least  for  the  purpose  of  maintaining  his  action  for  their  loss  or 
injury,  to  belong  to  the  latter.  And  it  may  be  stated  generally, 
that  if  the  goods  are  delivered  to  the  carrier  on  behalf  of  the 
consignee,  and  at  his  request  or  by  his  direction,  either  express 
or  implied,  and  no  other  fact  appears,  the  legal  presumption  will 
be  that  the  property  in  the  goods,  immediately  upon  such  deliv- 
ery, becomes  vested  in  him,  and  that  he  is  the  proper  party  to 
bring  an  action  against  the  carrier,  either  in  assumpsit  in  his  own 
name,  upon  the  contract  with  the  consignor  as  his  agent,  or  in 
case  for  the  breach  of  duty  on  the  part  of  the  carrier,  or  in  the 
name  of  the  agent  for  his  use  upon  the  special  contract  of  affreight- 
ment.^ But,  after  all,  the  question  whether  the  property  in  the 
goods  has  passed  to  the  consignee  by  a  delivery  to  the  carrier, 
will  depend  upon  the  intention  of  the  transaction,  and  this  may 
always  be  shown.^  And  goods  may  be  shipped  to  the  order, 
and  on  account  of  the  consignee  as  purchaser,  and  yet  his  right 
to  the  possession  of  them  may  be  incomplete;  as  where  the  direc- 
tion to  the  carrier,  is  not  to  deliver  the  goods  until  payment  of 
the  price  or  a  compliance  with  some  other  condition  by  the  con- 
signee. In  such  cases,  of  course,  the  title  to  the  goods  remains 
in  the  consignor  until  the  conditions  upon  which  delivery  is  to  be 
made  have  been  complied  with.' 

§  735.  And  if,  from  the  fraud  of  the  consignee,  as  if  he  pro- 
cure the  sending  of  the  goods  by  false  representations,  or  with 
the  design  of  obtaining  the  goods  without  papng  for  them,*  or 
if  from  a  failure  to  comply  with  the  requirement  of  the  statute  ' 
of  frauds  of  part  payment,  or  of  a  memorandum  in  writing  to 
make  the  sale  of  goods  above  a  certain  value  binding,  the  sale  is 

223;  Goodwyn  v.  Douglass,  i  Cheves,  v.  Bowker,  5  Bing.  N.  C.  541 ;  Brandt  v. 

174-  Bowlby,  2  B.  &  Ad.  932;    The  Merri- 

' Everett  v.   Saltus,  ij   Wend.  474;  mack,  8    Cranch,    317;     Ludlow    v. 

Richardsont).  Dunn,  2  Q.  B.  218;  Bon-  Bowne,  i  Johns,  i;  Mitchell  v.  Ede, 

ner  v.  Marsli^  10  Smedes  &  M.  376.  n  Ad.  &  El.  888. 

"Ante,   §  135;     Bonner  v.   Marsh,        '  Duflfw.  Budd,  3  B.  &B.  177;  Steph- 

supra.  enson  v.  Hart,  4  Bing.  476. 

•Abbott  on  Ship.  326;   Wilmshurst 
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void,'  no  actual  sale  has  taken  place  so  as  to  transfer  the  right 
of  property  and  the  risk  of  the  loss  from  the  consignor  to  the 
consignee,  and  the  property  will  still  remain  in  the  consignor, 
notwithstanding  the  delivery  to  the  carrier,  and  he  will  be  the 
proper  party  to  sue. 

§736.  Conclusions.  It  may,  therefore,  be  concluded:  First, 
That  when  the  risk  of  the  safe  transportation  of  the  goods  is  upon 
the  consignor,  he  will  be  considered  as  the  owner  for  the  purpose 
of  maintaining  an  action  against  the  carrier  for  their  loss  or  in- 
jury. Secondly,  that  whether  he  retains  any  property  in  the 
goods  or  not,  if  the  contract  for  the  transportation  by  the  carrier 
is  directly  with  him,  he  may  maintain  the  action  upon  such  con- 
tract in  his  own  name  for  the  failure  safely  to  carry  and  deliver 
to  the  consignee;  but  that  the  recovery  in  such  a  case  will  be  for 
the  benefit  of  the  consignee,  if  he  was  the  real  owner  of  the  goods. 
Thirdly,  that  the  law  will  presume,  when  nothing  appears  to  the 
contrary,  that  the  consignee  is  the  owner  of  the  goods,  and  that 
the  contract  for  their  transportation  was  made  with  him  as  such 
owner;  but  that  this  presumption  may  be  rebutted  by  showing 
the  actual  facts  or  the  intention  of  the  parties  to  the  contrary. 
Fourthly,  that  the  consignee  who  had  no  property  in  the  goods, 
either  general  or  special,  and  incurred  no  risk  in  their  transporta- 
tion, cannot  maintain  an  action  for  their  loss  or  damage. 

§737.  The  form  of  the  action.  A  great  deal  of  import- 
ance was  formerly  attached  to  the  subject  of  the  form  of  action 
adopted  in  suits  against  the  carrier  for  damages  for  his  failure  to 
carry  and  deliver  the  goods  safely.  It  has  become,  however, 
from  the  radical  changes  in  the  mode  of  pleading,  which  have 
now  been  almost  universally  adopted  in  this  country,  a  matter  of 
comparatively  little  importance.  But  as  the  former  distinctions 
between  the  two  classes  of  actions,  which  formerly  prevailed  in 
the  prosecution  of  the  remedy  of  the  injured  party  against  the 
carrier,  are  still  of  some  importance  in  the  illustrations  which 
they  afford  of  the  nature  of  his  responsibilities,  and  as  the  former 
rules  of  pleading  are  still  partially  retained  in  some  of  the  states, 
and  remain  almost  wholly  unimpaired  in  perhaps  a  few  of  them, 
it  is  still  a  subject  of  sufficient  importance  to  merit  our  attention. 
'  O'Neil  V.  The  Railroad,  60  N.  Y.  Coombs  v.  The  Railway,  3  Hurl. 
138;  Krulder  v.  Ellison,   47    id.    36;    &  N.  510. 
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§  738.  Until  within  a  comparatively  recent  time  the  obliga- 
tion of  the  common  carrier  of  goods  was  supposed  to  result  en- 
tirely from  a  public  duty,  implied  by  the  law,  and  which,  upon 
grounds  of  public  policy,  as  we  have  seen,  was  increased  into 
an  obligation  to  carry  safely,  without  excuse  or  exception,  save 
for  such  losses  as  might  be  occasioned  by  an  act  of  God  or  of 
the  king's  enemy.  His  character  as  quasi  public  servant  or  offi- 
cer, as  it  was  designated,  was  supposed  to  put  his  business  upon 
a  different  footing  from  that  of  persons  engaged  in  other  voca- 
tions. His  liability  was  of  an  extraordinary  and  exceptional 
kind,  growing  out  of  his  obligations  to  the  public,  and  justified 
on  grounds  of  public  policy,  from  the  apprehension  of  his  com- 
bining with  thieves  and  robbers,  to  the  undoing  of  all  persons 
who  might  be  obliged  to  have  dealings  with  them,  and  yet  in 
such  a  clandestine  manner  as  would  make  a  discovery  of  his  vil- 
lainy impossible.'  The  idea  of  contract,  or  of  the  obligations 
growing  out  of  it,  was  therefore  never  associated  with  the  ques- 
tion of  his  liability.  All  actions  against  him  were  therefore  for 
a  breach  of  this  duty,  and  were  said  to  be  founded  upon  the  cus- 
tom of  the  realm,  which  was  but  another  term  for  the  common 
law.  Such  actions  were  said  to  be  ex  delicto,  in  tort,  or  actions 
on  the  case,  all  of  which  terms  express  the  same  idea,  and  were 
meant  to  distinguish  such  actions  from  those  based  upon  con- 
tract. 

§  739.  The  first  innovation  upon  this  doctrine  is  said  to  have 
been  made  in  the  case  of  Dale  v.  HalP  (1750),  in  which  the 
declaration  was  not  upon  the  custom  of  the  realm,  but  upon  the 
undertaking  of  the  carrier,  and  the  breach  assigned  was  that  the 
carrier  had  kept  them  so  negligently  that  they  were  spoiled.  It 
was,  therefore,  insisted  for  the  defendant  that  the  declaration  was 
not  against  him  as  a  common  carrier  upon  the  custom  of  the 
realm,  but  upon  a  particular  contract,  and  that  negligence  being 
assigned  as  the  breach,  was  the  gist  of  the  action.  But  it  was 
answered  that  the  declaration  was  the  same  in  effect  as  if  it  had 
been  upon  the  custom,  and  that,  being  sued  as  a  common  car- 
rier, the  defendant  could  not  show  that  there  had  been  no  negli- 
gence ;  for,  as  was  said,  "  everything  is  negligence  in  a  carrier 

'  Coggs  V.  Bernard,  Ld.  Raym.  909.  '  i  Wilson,  281. 
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that  the  law  does  not  excuse,  and  he  is  answerable  for  goods  the 
instant  he  receives  them  into  his  custody,  and  in  all  events,  ex- 
cept they  happen  to  be  damaged  by  the  act  of  God  or  the  king's 
enemies;  and  a  promise  to  carry  safely  is  a  promise  to  keep 
safely." 

§  740.  Action  on  the  case.  Since  this  recognition  of  the 
right  of  the  bailor  of  the  goods  to  sue  upon  his  contract  with  the 
carrier,  the  two  forms  of  action,  the  one  in  assumpsit  for  breach 
of  contract,  and  the  other  in  tort  for  the  breach  of  duty,  have 
been  adopted  indifferently,  or  as  best  suited  the  purposes  of  the 
pleader.  Certain  well  recognized  differences,  however,  exist  be- 
tween them,  which  are  regarded  as  important  in  deciding  whether 
the  one  or  the  other  shall  be  resorted  to.  Where,  for  instance, 
there  is  any  doubt  as  to  who  should  be  made  defendants,  the 
action  upon  the  case  is  preferable,  because  in  that  form  of  action 
the  plaintiff  could  not  fail  in  his  action  by  reason  of  nonjoinder 
of  others  who  are  also  liable,  nor  for  the  misjoinder  of  parties 
who  should  not  have  been  sued,  it  being  a  well  known  rule  of 
,  pleading  at  common  law,  that  in  tort  the  plaintiff  shall  never  fail 
in  his  action  because  he  has  made  too  few  or  too  many  defendants, 
but  may  recover  against  as  many  of  those  whom  he  sues  as  are 
proven  to  be  guilty,  no  matter  how  many  more  are  joined  in  the 
same  action,  or  how  many  others  are  shown  to  be  liable  who  are 
not  joined.'  ,  Consequently,  in  a  number  of  cases  against  carriers, 
both  of  goods  and  of  passengers,  in  which  the  declaration  was 
construed  as  being  in  form  ex  delicto,  and  not  upon  the  contract, 
it  has  been  held  that  a  recovery  against  a  part  of  those  who 
were  sued  could  be  maintained,  even  when  there  was  a  verdict 
for  the  other  defendants  in  the  same  action. 

§  741.  In  Bretherton  v.  Wood,^  which  was  an  action  on  the 
case  against  ten  defendants,  as  proprietors  of  a  coach,  for  injur- 
ies sustained  by  the  plaintiff  in  consequence  of  negligent  driving, 
the  jury  found  a  verdict  against  eight  of  the  defendants  and  in 
favor  of  the  other  two,  and  the  question  being,  whether  a  judg- 
ment upon  such  a  verdict  could  be  maintained,  Dallas,  C.  J.,  said: 
"  This  action  is  on  the  case  against  a  common  carrier,  upon 
whom  a  duty  is  imposed  by  the  custom  of  the  realm,  or  in  other 

'  Rice  -0.  Shute,  Smith's  Ld.  Cas.  64S,  and  notes.  » 3  B.  &  B.  54. 
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words,  by  the  common  law,  to  carry  and  convey  their  goods  or 
passengers  safely  and  securely,  so  that  by  their  negligence  or 
default  no  injury  or  damage  happen.  A  breach  of  this  duty  is 
a  breach  of  the  law,  and  for  this  breach  an  action  lies,  founded 
on  the  common  law,  which  action  wants  not  the  aid  of  a  contract 
to  support  it.  *  *  *  The  action  of  assumpsit,  as  applied  to 
cases  of  this  kind,  is  of  modern  use.  If  the  action  be  not  founded 
on  a  contract,  but  on  a  breach  of  duty  depending  on  the  common 
law,  on  a  tort  or  misfeasance,  it  cannot  be  contended  that  the  judg- 
ment is  erroneous ;  for  from  the  nature  of  the  case,  and  the  form 
of  the  action,  it  is  several  and  not  joint,  and  may  be  maintained 
against  some  only  of  those  against  whom  it  is  brought."  And 
the  same  rule  applies  in  the  case  of  the  carriage  of  goods.^  And 
it  has  been  decided  that  if  a  carrier  in  partnership  is  sued  singly 
in  an  action  ex  delicto,  he  cannot  plead  the  nonjoinder  of  others, 
either  in  abatement  or  in  bar  to  the  action,  or  take  advantage  of 
it  under  the  general  issue ;  for  in  that  form  of  action  the  plaintiff 
may  sue  one  or  all,  at  his  election.* 

§  742.  Another  advantage  of  declaring  in  case  is,  that  it  is  not 
necessary  to  state  the  circumstances  with  as  much  form  or  cer- 
tainty as  is  required  in  an  action  of  assumpsit;*  for  it  is  a  well 
settled  rule,  that  in  declaring  upon  an  executory  contract,  great 
exactness  is  required  in  setting  out  the  contract,  and  if  the  plaint- 
iff fail  in  proving  it  exactly  as  laid  in  his  declaration,  he  must 
fail  in  his  action.^  And  it  being  a  rule  of  pleading  that  counts 
in  different  forms  of  action  cannot  be  united  in  the  same  declara- 
tion, because  the  same  judgment  cannot  be  rendered  upon  them, 
a  still  further  advantage  to  be  gained  by  adopting  the  action 
upon  the  case,  is  that  a  count  in  trover,  which  is  also  an  action 
ex  delicto,  may  be  included  in  the  same  action,  whereby  the 
plaintiff,  if  he  fail  in  establishing  the  liability  of  the  defendant  for 
the  loss  or  damage,  may  recover  for  the  conversion  of  the  goods." 

'  Pozzi  V.  Shipton,  8  Ad.  &  E.  963 ;  8  M.  &  W.  443. 

Tattan  v.  The  Railway,  2  El.  &  El.  JChitty  on  PI.  312  et  seq. ;  Weeds. 

844-  The  Railroad,  19  Wend.  534. 

^Childi^.Sands,  Carth.  294;  Gowon  'Dickon  v.  Clifton,  2  Wilson,  319; 

Part.   201;    Ansell  v.  Waterhouse,   2  Govett  ».  Radnidge,  3  East,  62;  Mc- 

Chitty,   i;    Orange    Bank    v.   Brown,  Cahan  t).  Hirst,  7  Watts,  175;  Dwight 

3  Wend.  158.  V.  Brewster,  i  Pick.  50;  Wyld  v.  Pick- 

'  Per  Parke,  B.  in  Wyld  v.  Pickford,  ford,  8  M.  &  W.  443. 
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§  743.  Action  in  assumpsit.  On  the  other  hand,  in  the  ac- 
tion of  assumpsit  upon  the  contract  of  the  carrier,  the  plaintiff 
has  the  advantage  of  being  enabled  to  join  tlie  common  counts 
in  assumpsit,  which  will  sometimes  entitle  him  to  recover,  even 
when  he  fails  in  the  proof  of  the  contract  which  he  sets  out,  and 
also  gives  him  the  opportunity  of  joining  other  causes  of  action 
to  which  such  counts  are  applicable ;  so  that  if  he  fail  in  the  ac- 
tion upon  the  particular  contract  he  may  yet  recover  upon  an- 
other cause  of  action  which  may  be  established  by  his  proof.^ 
The  action  in  this  form  will  also  survive  to  the  personal  repre- 
sentative of  the  plaintiff,  as  well  as  against  the  personal  repre- 
sentative of  the  defendant,  while  the  action,  if  in  form  ex  de- 
licto, upon  the  dfeath  of  either  plaintiff  or  defendant,  will,  accord- 
ing to  the  rules  of  the  common  law  and  independently  of  statu- 
tory provision,  abate.  But  in  the  action  ex  contractu,  all  the 
parties  who  are  liable  in  damages  for  the  wrong  must  be  sued, 
and  if  any  of  them  are  omitted,  it  will  "be  ground  for  a  plea  in 
abatement.'  Nor  can  a  count  in  trover  be  joined  when  the  ac- 
tion is  in  assumpsit,  inasmuch  as  a  party  cannot,  in  the  same  ac- 
tion, sue  for  both  a  tort  and  a  breach  of  contract.  To  allow 
such  an  incongruity  would  be  a  subversion  of  the  whole  founda- 
tion of  the  system  of  common  law  pleading. 

§  744.  Distinctive  character  of  the  declaration.  Not- 
withstanding these  essential  differences  between  actions  on  the 
case  and  in  assumpsit  against  the  carrier,  it  seems  to  have  been 
in  former  times  a  very  perplexing  question  how  the  one  form  of 
action  should  be  distinguished  from  the  other.  The  declarations 
in  the  two  kinds  of  actions,  according  to  approved  formulas, 
were  so  nearly  ahke,  that  in  many  cases  the  astutest  judges  be- 
came perplexed  in  their  efforts  to  find  out  to  which  class  the  de- 
clarations belonged.*  It  seems,  however,  to  be  finally  settled^ 
that  while  the  allegation  of  a  promise  in  the  declaration  will  not 
be  sufficient  to  impress  upon  it  the  distinctive  feature  of  a  decla- 
ration upon  the  contract,  because  the  words  "agreed,"  "under- 
took," or  even  the  more  significant  word  "  promised,"  must  be 

'  I  Chitty  on  PI.  114.  v.  Canfield,  3  Conn.  194;  Patton  v.  Ma- 

■   'Smith  f.  Seward,  3  Penn.'St.  342;  grath,  i  Rice,  162;    Marsliall  v.  The 

Govett  V.  Radnidge,  3  East,  62;   Fozzi  Railway,  n  Com.  B.  655;  S.  C.  7  Eng. 

tt  Shipton,  8  Ad.  &  El.  963;   Walcott  L.  &  Eq.  519. 
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treated  as  no  more  than  inducement  to  the  duty  imposed  by  the 
common  law,  yet  if  there  be  an  averment  of  a  promise  and  a  con- 
sideration, the  declaration  will  be  construed  to  be  upon  the  con- 
tract, and  not  for  the  breach  of  duty.'  And  consequently,  when 
the  word  "  consideration  "  was  left  out,  the  action  was  held  to  be 
in  tort. 

§  745.  And  where  the  declaration  simply  stated  that  the 
plaintiff  delivered  to  the  defendants,  and  the  defendants  received 
from  the  plaintift'  certain  goods  to  be  carried,  without  alleging 
either  the  custom  of  the  realm,  or  that  the  defendants  were  com- 
mon carriers,  it  was  held,  after  verdict  against  one  of  the  defend- 
ants only,  upon  the  proof,  admitted  without  objection,  that  he 
was  a  common  carrier,  that,  however  objectionable  the  declara- 
tion might  have  been  upon  the  special  demurrer,  it  must  be  read 
after  verdict,  and  in  order  to  support  it,  as  a  declaration  founded 
on  the  general  custom  of  the  realm,  and  therefore  one  in  case  and 
not  upon  contract.^  For  every  reasonable  intendment  will  be 
made  in  favor  of  that  construction  of  the  pleadings  in  the  cause 
which  will  support  that  which  has  been  judicially  done  xmder 
them. 

§  746.  Distinction  now  generally  unimportant.  But 
although  the  distinction  between  the  different  forms  of  action 
may  be  abolished,  the  plaintiff  may  still  proceed  against  the  car- 
rier for  any  injury  to  the  goods,  or  for  their  loss,  either  upon  the 
breach  of  duty  or  upon  the  breach  of  his  contract.  The  same 
reasons,  however,  for  preferring  the  one  course  to  the  other  do 
not  now  generally  exist.  By  statutory  law  in  most  of  the  states, 
perhaps  in  all  of  them,  a  recovery  may  be  had  against  a  part  of 
the  defendants,  while  there  may  be  a  verdict  for  the  others,  even 
when  the  action  is  upon  a  contract ;  and  it  has  also  been  gener- 
ally provided  that  actions  founded  upon  a  breach  of  duty,  from 
which  the  plaintiff  has  suffered  a  pebuniary  loss,  shall  survive  to 
his  personal  representative.  Hence,  in  most  cases  against  the 
common  carrier  for  the  injury  or  loss  which  the  plaintiff  has 
sustained  by  reason  of  his  failure  to  carry  the  goods  safely,  it 
must  be  a  matter  of  almost  perfect  indifference  to  the  latter 

'  Smith  TJ.  Seward,  3  Penn.  St.  342;  'Pozzi  v.  Shipton,  8  Ad.  &  El. 
Corbett  v.  Packington,  6  B.  &  C.  268.     963. 
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whether  the  action  be  commenced  with  respect  to  the  duty  or  to 
the  contract. 

§747.  When  action  should  be  upon  the  contract. 
There  may  be  cases,  however,  in  which  it  may  be  advisable  to 
proceed  upon  the  contract,  as  where  the  undertaking  of  the  car- 
rier was  by  special  agreement,  some  portion  of  which  is  import- 
ant in  fixing  liability  upon  the  carrier,  or  may  be  an  answer  to 
an  excuse  or  defense  which  he  might  otherwise  make.  For  in- 
stance, if  the  carrier,  by  his  contract,  has  agreed  to  waive  all 
benefit  from  the  exceptions  to  his  liability  which  the  law  allows 
him,  and  has  warranted  the  safety  of  the  goods  at  all  events, 
which,  as  we  have  seen,  he  may  do,  it  would  be  necessary  for 
the  owner  of  the  goods,  in  case  of  their  loss,  to  sue  him  upon  his 
contract,  if  he  would  secure  to  himself  the  benefit  of  this  war- 
ranty. But  unless  the  contract  imposes  upon  the  carrier  some 
duty  or  obligation  in  respect  to  the  goods  which  the  law  itself 
would  not  impose,  and  which  would  be  of  some  advantage  to  the 
plaintiff  in  the  action,  there  could  be  no  reason  why  it  should  be 
based  upon  the  contract  rather  than  upon  the  duty. 

§  748.  When  for  breach  of  duty.  On  the  other  hand, 
there  may  be  reasons  for  preferring  the  action  for  the  breach  of 
the  common  law  duty  of  the  carrier  to  an  action  upon  the  con- 
tract. The  latter  may  contain  terms  and  conditions  extremely 
favorable  to  the  carrier,  and  which,  if  set  out  in  the  plaintiff's 
declaration,  might  make  it  demurrable,  unless  accompanied  by 
some  explanation  or  statement  which  would  destroy  its  effect  in 
the  particular  case.  It  may,  for  example,  be  provided  in  the 
carrier's  agreement  that,  unless  claim  be  made  for  a  loss  within 
a  given  number  of  days  from  its  happening,  or  from  the  date  of 
the  contract,  the  carrier's  liability  therefor  shall  be  at  an  end. 
If  the  limited  time  has  elapsed,  though  the  plaintiff  may  have  a 
legal  excuse  for  not  having  made  the  claim  within  the  time,  as 
the  breaking  out  of ,  a  war  between  the  country  of  the  plaintiff 
and  that  of  the  carrier,  which  made  a  demand  impossible,*  it 
would  be  preferable  to  commence  the  action  for  the  breach  of 
the  common  law  duty,  and  thus  put  the  defendant  to  the  neces- 
sity of  setting  up  the  particular  stipulation  in  his  plea,  to  which 

•  Express  Co.  v.  Caldwell  21  Wall.  264. 
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the  plaintiff  could  reply  the  special  matter  of  excuse,  which  it 
would  have  been  otherwise  necessary  for  him  to  allege  in  his 
declaration.  So  where  it  is  made  a  part  of  the  agreement  that 
I  the  carrier  shall  not  be  held  liable,  in  case  of  loss,  to  a  greater 
than  a  specified  amount,  unless  a  greater  value  was  fixed  at  the 
time  of  shipment,  it  would  be  advisable  to  base  the  plaintiff's  ac- 
tion upon  the  common  law  duty,  which  would  compel  the  defend- 
ant, if  he  intended  to  rely  upon  it,  to  plead  the  special  contract, 
and  thus  enable  the  plaintiif  to  reply  that  the  loss  was  occasioned 
by  the  negligence  of  the  defendant,  which,  as  we  have  seen, 
would,  if  proven,  completely  avoid  the  defense.  And  it  may  be 
stated,  generally,  that  whenever  the  contract  of  af&eightment 
contains  terms  and  conditions  which  limit  the  liability  of  the  car- 
rier, or  exonerate  him  in  certain  events,  or  from  the  conse- 
quences of  certain  accidents,  without  corresponding  stipulations 
of  warranty  in  favor  of  the  plaintiff,  as  is  generally  the  case,  the 
action  should  be  in  case,  and  not  upon  the  contract. 

§  749.  There  can,  of  course,  be  no  fixed  or  certain  rule  under 
the  various  codes  of  practice  which  have  been  adopted  as  sub- 
stitutes for  the  common  law  mode  of  pleading,  by  which  to  ascer- 
tain, when  the  plaintiff  has  his  election  to  sue  either  for  breach 
of  duty  or  upon  the  contract,  whether  his  action  is  upon  the  one 
or  the  other.  It  is,  nevertheless,  important  in  many  cases  that 
this  should  be  determined,  as  the  nature  of  the  defense  to  be 
adopted  by  the  defendant  may  depend  upon  it.  If  the  action  is 
upon  the  contract,  that  may  in  itself  contain  the  only  defense 
which  he  may  desire  to  make.  If,  however,  it  be  for  the  neglect 
of  duty,  it  may  be  important  to  him  to  rely  upon  some  stipula- 
tion in  his  contract  which  it  would  then  be  necessary  for  him  to 
set  up  in  his  answer  or  plea.  As  at  common  law,  the  mere  men- 
tion of  the  word  "  undertake,"  "  promise,"  or  the  like,  would  not 
be  sufficient  to  indicate  an  intention  to  rely  upon  the  contract. 
These  words,  as  we  have  seen,  do  not  necessarily  refer  to  or  im- 
ply, in  pleading,  a  contract.  If,  however,  the  contract  should  be 
distinctly  set  out,  and  its  description  should  be  accompanied  by  its 
profert  or  exhibit,  as  is  required  by  many,  perhaps  by  all,  of  such 
codes,  when  the  contract  is  sued  upon,  it  would  be  conclusive 
that  the  party  had  elected  to  rely  upon  it  instead  of  upon  the 
failure  in  the  performance  of  the  legal  duty. 
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§  750.  What  the  declaration  must  allege.  The  de- 
claration must  correctly  state  the  particular  duty  assumed  by  the 
carrier  from  which  his  liability  is  claimed  to  result,  and  on  which 
the  action  is  founded;  and  even  when  the  action  proceeds  upon 
the  neglect  of  duty,  and  not  upon  the  contract,  a  material  vari- 
ance between  the  proof  and  the  statements  as  to  the  particulars 
of  the  undertaking,  may  be  fatal.*  The  plaintiff  may  rely  upon 
a  more  general  statement  when  he  elects  to  proceed  ex  delicto, 
than  when  he  sues  upon  the  contract,  but  still  if  he  enters  into  a 
particular  or  detailed  statement  of  his  cause  of  action,  and  there 
be  a  misdescription  as  to  any  matter  which  goes  to  the  essence 
of  the  action,  he  must  fail;  as,  for  instance,  ff  the  allegation  should 
be  of  an  undertaking  to  carry  one  thing,  or  to  one  place,  and  the 
proof  should  be  of  an  undertaking  to  carry  another  and  a  differ- 
ent thing,  or  to  a  different  place.  The  allegation,  however,  may 
be  of  an  undertaking  to  carry  two  or  any  number  of  things,  and 
if  the  proof  show  an  undertaking  to  carry  one  of  them,  it  wiU 
support  the  plaintiff's  case,  because  the  undertaking,  though  ap- 
pearing from  the  statements  of  the  declaration  to  be  entire,  is  yet 
divisible,  and  the  plaintiff  may  therefore  recover  for  as  much  as 
he  proves. 

§751.  When  action  on  the  contract,  it  must  be  set 
out  correctly.  But  when  the  action  is  upon  the  contract,  if  the 
contract  is  described  as  entire,  and  if  there  be  even  a  trivial  vari- 
ation in  the  proof  of  it  from  the  description,  as,  for  instance,  if 
the  undertaking  alleged  be  to  carry  two  things,  and  the  proof 
shows  a  contract  to  carry  only  one,  the  plaintiff  must  fail,  because 
it  is  not  the  contract  which  the  declaration  describes,  and  there- 
fore a  recovery  upon  it  would  be  no  protection  to  the  defendant 
from  another  action  upon  the  actual  agreement.  For  this  reason, 
the  action  upon  a  contract  is  always  entire  in  its  nature,  and  must 
be  proven  exactly  as  laid  in  the  declaration.^  But  it  need  not  be 
set  out  in  hsc  verba,  but  only  according  to  its  legal  effect. 

'  2  Greenl.  Ev.  §  208;   Steph.  (N.  S.)  210. 

992;   Max  V.  Roberts,  I2  East,  89;  Ire-  *  i  Chitty  on  PI.  312  et  seq;  King  v. 

land  V.  Johnson,   i  Bing.  N.   C.    162.  Pippett,  i  T.  R.  235;  Hughes  v.  The 

For  forms  of  the  declaration,  both  in  Railway,  14  Com.  B.  637;  Slim  v.  The 

assumpsit  and  in  case,  see  2  Chitty  on  Railway,  id.  647;    Stone  v.  Knowlton, 

PI.  98-110,  486-493;  2  Greenl.  on  Ev.  §  3  Wend.  374. 
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§  752.  A  notable  instance  of  the  particularity  required  in  this 
regard  is  afforded  by  the  case  of  Weed  v.  The  Railroad,'  in  which 
the  authorities  are  fully  stated  by  Cowen,  J.  The  declaration 
was  upon  the  contract  to  carry  the  plaintiffs'  trunk,  and  money 
which  was  contained  in  it.  It  turned  out,  upon  the  proof,  that 
the  trunk  did  not  belong  to  the  plaintiffs,  though  the  money  did. 
"The  proof,"  said  the  learned  judge,  "is,  at  most,  of  a  contract 
with  the  plaintiffs  to  carry  the  money  only.  The  declaration, 
then,  fails  in  describing  correcUy  a  special  executory  contract, 
wherein  great  exactness  is  always  demanded.  Where  the  decla- 
ration is  on  a  promise  to  do  several  things,  and  onl}'  one  is  proved, 
this  is  a  variance."  But  the  plaintiffs  were  allowed  to  amend,  so 
as  to,  show  a  contract  to  carry  the  money  only,  as  the  misde- 
scription amounted  only  to  a  trivial  variance  in  point  of  form. 

§  753.  So  if  the  declaration  in  assumpsit  upon  the  contract 
state  it  to  be  absolute,  when  the  proof  shows  it  to  have  been  in 
the  alternative,  the  plaintiff  cannot  recover,'notwithstanding  the 
party  who,  under  the  agreement,  was  to  have  the  option  of  de- 
ciding, may  have  determined  his  option ;  for  the  mode  of  execut- 
ing the  contract  could  not  change  the  original  contract  itself.* 
And  where  it  appears  by  the  terms  of  a  contract,  for  the  breach 
of  which  the  action  is  brought,  that  it  was  at  the  option  of  the 
defendant  to  deliver  this  or  that  quantity  of  goods  at  one  time, 
and  the  remainder  at  another,  it  should  be  so  stated.^  And  where 
the  contract  was  in  the  alternative,  to  transport  fifteen  or  twenty 
tons  of  marble  from  one  place  to  another,  it  was  held  that  it  must 
be  stated  in  the  declaration  accoi-ding  to  its  terms;  and  if  it  be 
stated  as  an  absolute  contract  for  the  transportation  of  twenty 
tons,  and  not  fifteen  or  twenty  tons,  the  variance  is  fatal. 

§754-      -^ND   THE   WHOLE   CONTRACT  MUST   BE   STATED.      So, 

if  the  plaintiff  sue  upon  the  contract,  he  must  state  the  whole  of 
it.  If,  for  instance,  there  are  embodied  in  it  lirnitations  of  the 
liability  of  the  earner,  they  must  be  stated.  As  where,  in  the 
contract  with  the  carrier,  it  was  agreed  that  he  should  not  be 
held  liable  for  losses  occasioned  by  fire  or  robbery,  it  was  held 
to  be  a  fatal  variance  not  to  state  that  part  of  the  contract,  and 
upon  its  so  appearing,  the  plaintiff  was  nonsuited.^    If  a  part  of 

•  19  Wend.  534.  Willan,  id.  128. 

'  I  Chitty  on  PI.  316  et  seq.  4  Latham  v.  Rutley,  2  Barn.  &  C.  2a 

•Penny  v.  Porter,  2  East,  2;  Yate  v. 
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the  contract  be,  that  in  certain  events,  or  for  certain  losses,  the 
carrier  shall  not  be  responsible,  and  the  declaration  fails  to  allege 
that  his  liability  was  thus  qualified,  it  is  evident  that  the  true 
contract  is  not  stated,  and  that  there  could  be  no  recovery.  This 
would  be  making  the  carrier  liable  upon  a  contract  which,  in 
fact,  he  had  never  made.  Where  the  contract  with  a  railway 
company  was  to  carry  certain  horses  for  the  plaintiff,  he  taking 
all  the  risks  of  the  conveyance,  and  the  declaration  was  upon  a 
contract  safely  and  securely  to  carry  the  horses,  without  refer- 
ence to  the  risk  taken  upon  himself  by  the  plaintiff,  it  was  held 
that  the  allegation  was  of  a  duty  which  did  not  arise  upon  the 
contract  as  it  appeared  in  the  evidence,  and  that  the  defendant 
was,  therefore,  entitled  to  a  new  trial.*  And  in  an  action  of  as- 
sumpsit against  the  carrier,  upon  a  contract  which  excepted  the 
dangers  of  navigation  from  the  risks  assumed  by  him,  the 
declaration,  in  describing  the  contract,  having  omitted  this  ex- 
ception, it  was  held  that  there  was  a  variance  between  the  con- 
tract as  proven  and  the  declaration,  which,  without  an  amendment 
of  the  latter  in  the  matter  of  the  description,  woidd  be  fatal  to 
the  plaintiff's  action.^ 

§  755-  The  reasons  for  requiring  certainty  and  particularity 
of  the  plaintiff  in  declaring  upon  his  cause  of  action,  whether  upon 
a  contract  or  for  a  breach  of  duty,  but  especially  when  he  sets 
up  a  contract  between  himself  and  the  defendant,  the  breach  of 
which  he  alleges,  are  evident.  They  apply  not  only  when  the 
carrier  is  sued,  but  in  all  actions  where  one  person  seeks  redress 
from  another  for  an  injury  which  he  alleges  he  has  sustained  by 
a  violation  of  his  contract  or  of  his  duty.  It  is  not  requiring  too 
much  of  one  who  seeks  redress  for  a  wrong,  to  state  with  pre- 
cision in  what  that  wrong  consists,  in  order  that  the  other  party 
from  whom  redress  is  sought  may  be  apprised  with  certainty  of 
the  ground  of  the  complaint,  and,  if  made  liable,  may  have  upon 
record  the  exact  evidence  of  the  default  for>  which  he  has  ac- 

'  Shaw  f.  The  Railway,  13  Q.  B.  347.  t;.  Crisp,  14  Cora.  B.  527;   Simons 

And  see  to  the  same  effect,  White  v.  The  Railway,  2  Com.  B.  (N.  S.)  620. 
The  Railway,  2  Com.  B.  (N.  S.)  7;   S.        i^Fairchild  v.  Slocum,  19  Wend.  329; 

C.  40  Eng.  L.  &  Eq.  25s ;  Austin  v.  The  S.  C.  7  Hill,  292 ;  Stump  v.  Hutchinson, 

Railway,  16  Q.  B.  600;  S.  C.  5  Eng.  11  Penn.  St.  533;  Camp  wThe  Steam- 

L.  &  Eq.  329;  The  York  etc.  Railway  boat  Company,  43  Conn.  333, 
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counted,  so  that  he  may  not  be  twice  vexed  for  the  same  thing. 
A  practice  which  should  dispense  with  any  of  the  certainty  re- 
quired at  common  law  in  declarations  of  this  character  would  be, 
so  far,  imperfect.  We  may  therefore  assume,  that  while  the 
mere  technical  forms  of  actions  are  abolished,  it  is  no  less  neces- 
sary than  formerly  to  set  out  the  the  undertaking  or  the  con- 
tract, in  actions  against  the  carrier,  with  particularity  and  cer- 
tainty. But  it  must  at  the  same  time  be  observed  that  a  vari- 
ance between  the  allegations  of  the  declaration  and  the  proof,  in 
consequence  of  the  far  more  liberal  allowance  of  amendments 
than  formerly,  is  attended  with  much  less  serious  results  to  the 
plaintiff. 

§  756.  But  mere  collateral  stipulations  need  not  be 
STATED.  But  a  mere  collateral  provision,  distinct  from  that  por- 
tion of  the  contract  which  qualifies  the  liability  of  the  carrier,  and 
which  contains  "  the  entire  consideration  for  the  act,  and  the  en- 
tire act  which  is  to  be  done,"  need  not  be  stated;  as  for  instance, 
a  provision  which  respects  only  the  manner  in  which  the  dam- 
ages shall  be  liquidated,  after  the  right  to  them  has  accrued  by 
a  breach  of  the  contract;  or  a  notice  that  the  carrier  was  not  to 
be  liable  beyond  a  certain  amount  unless  the  goods  were  entered 
and  paid  for  as  being  above  that  value.  A  provision  of  the 
former  kind  would  be  merely  collateral  to  the  main  contract, 
which  would  be  to  carry  the  goods,  and  the  former  would  be  no 
part  of  the  express  contract  to  carry,  although  it  might  have  the 
effect  of  a  contract  in  estopping  the  owner  of  the  goods  from 
claiming  a  greater  sum.^  And  such  would  be  a  condition  in  the 
contract,  that  unless  demand  or  claim  were  made  for  the  loss 
within  a  certain  time  after  its  occurrence,  or  after  the  date  of  tjie 
shipment,  the  liability  of  the  carrier  should  cease. 

§  757.  Statement  as  to  the  carrier's  reward.  It  is  not 
necessary  that  a  price  should  be  paid  to  the  carrier  in  order  to 
give  rise  to  his  liability  for  the  safety  of  the  goods,  or  that  any 
such  price  should  be  agreed  upon.  It  is  sufficient  that  he  has 
accepted  them.  This  is  the  beginning  of  his  liability  as  a  com- 
mon carrier,  unless  he  demands  his  compensation  in  advance  and 
it  be  refused.    If  he  makes  no  such  demand,  and  accepts  the 

'  Clarke  v.  Gray,  6  East,  564. 
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goods  without  any  agreement  as  to  compensation,  he  will  have 
the  right  to  demand  of  the  owner  as  much  for  his  services  as 
they  are  reasonably  worth,  and  this  right  will  ]pe  a  sufficient  con- 
sideration for  the  service.  In  declaring  against  him,  therefore, 
for  the  loss  of  the  goods,  it  is  unnecessary  to  aver  a  considera- 
tion, though  it  is  usual  to  allege  in  the  declaration  that  he  ac- 
cepted them  to  be  carried  for  a  certain  reward,  or  for  a  reason- 
able reward,  without  specifying  what  it  was.^  And  where  the 
action  is  for  a  refusal  to  accept  the  goods-  for  carriage,  it  is  only 
necessary,  as  we  have  seen,  to  allege  that  the  plaintiff  was  ready 
and  willing  to  pay  such  a  sum  as  the  carrier  was  lawfully  en- 
titled to  receive  for  his  acceptance  and  carriage  of  the  goods, 
without  alleging  a  tender.  "  Such  a  tender,"  said  Parke,  Baron, 
in  Pickford  v.  The  Railway,'  "  we  consider  to  be  altogether  un- 
necessary in  the  present  case;  the  acts  to  be  don?  by  both  par- 
ties, namely,  the  receipt  of  the  goods  and  the  payment  of  a 
reasonable  sum  for  their  carriage,  being  contemporaneous  acts ; 
the  carrier  being  bound  to  receive  the  goods  on  the  money  being 
paid  or  tendered,  and  the  bailor  to  pay  the  reasonable  amount 
demanded,  on  the  carrier's  taking  charge  of  the  goods.  The 
case  of  Rawson  v.  Johnson^  clearly  shows  that  whenever  a  duty 
is  cast  on  a  party,  in  consequence  of  a  contemporaneous  act  of 
payment  to  be  done  by  another,  it  is  sufficient  if  the  latter  pay  or 
be  ready  to  pay  the  money  when  the  other  is  ready  to  under- 
take the  duty.  Here  the  acts  to  be  done  by  the  plaintiffs  and 
defendants  are  altogether  contemporaneous.  The  money  is  not 
required  to  be  paid  down  by  the  plaintiffs  until  the  carrier  re- 
ceives the  goods  which  he  is  bound  to  carry." 

§  758.  The  carrier's  defense  to  the  action.  The  car- 
rier, when  sued  for  the  loss  of  the  goods  or  damage  done  to  them 
while  in  his  custody,  must,  of  course,  when  the  manner  of  his 
defense  is  not  regulated  by  statute,  plead  according  to  the  rules 
of  the  common  law;  and  there  is  nothing  in  the  nature  of  the 
action  against  him,  whether  in  case  or  upon  the  contract,  which 
requires  in  his  case  any  exception  to  the  rules  of  pleading  for- 
merly universal  wherever  the  common  law  prevailed.    The  first 

'  Hall  V.  Cheney,  36  N.  H.  26 ;  Taylor    Raym.  58. 
V.  Wells,  2   Saund.  74,  3    Chitty  on        s  8  M.  &  W.  372. 
PI.  100  n ;   Dalston  v.  Janson,  i  Ld.        "  i  East,  203. 
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question,  therefore,  when  the  defense  is  to  be  made  according  to 
these  rules,  is  to  determine  whether  the  action  against  him  is  in 
tort  for  breach  of  duty,  or  in  assumpsit  for  breach  of  his  contract. 
If  the  former,  all  that  will  be  generally  required  will  be  a  plea  of 
the  general  issue  of  not  guilty,  under  which  the  carrier  may 
avail  himself  of  almost  all  matters  of  defense;  and  it  has,  there- 
fore, been  thought  that  it  is  seldom  advisable  to  resort  to  a  special 
plea.    So  when  the  action  against  him  is  in  the  form  of  assump- 
sit for  breach  of  his  alleged  contract,  the  general  issue  of  non- 
assumpsit  will  in  general  be  sufficient  to  put  the  burden  of  proving 
the  contract,  as  well  as  its  breach,  upon  the  plaintiff.    It  can,  there- 
fore, but  seldom  become  necessary,  in  either  form  of  action,  to 
do  more  than  plead  thus  generally.     This  mode  of  pleading  has, 
however,  it  is  believed,  with  the  distinction  between  the  forms  of 
actions,  been  generally  abolished;  and  the  carrier  when  sued, 
will,  like  other  defendants,  be  required,  according  to  the  substi- 
tuted rules  of  pleading,  to  answer  somewhat  more  minutely  and 
specially,  and  set  forth  with  some  particularity  and  detail  the 
ground  upon  which  he  proposes  to  rest  his  defense,  so  that  the 
plaintiff  may  be  informed  of  its  nature.     These  substituted  rules 
adopted  by  the  numerous  codes  of  practice,  as  they  are  called, 
apply  to  the  carrier  in  common  with  others,  and  it  would  be  vain 
to  attempt  a  statement  of  any  rule  or  principle  which  could  have 
any  general  application  or  utility;  and  all  that  can  be  said  is,  that 
the  forms  and  modes  of  proceeding  prescribed  by  the  local  law 
must  be  followed,  in  order  to  arrive  at  the  issues  of  fact  upon 
which  the  carrier's  liability  may  depend. 

§  759-  What  must  be  proven  by  the  platntiff.  In  ac- 
tions against  the  carrier  for  damages  sustained  by  the  owner  of 
the  goods  by  reason  of  the  carrier's  default,  whereby  a  loss  or 
an  injury  has  happened  to  them,  whether  the  action  be  based 
upon  the  breach  of  duty  or  upon  the  contract,  it  will  be  neces- 
sary for  the  plaintiff  to  show  a  delivery  of  the  goods  to  him,  an 
undertaking  or  contract  on  his  part,  either  express  or  implied,  to 
transport  them  as  alleged,  and  the  failure  to  perform  the  contract 
or  his  duty  according  to  his  undertaking. 

§  760.  What  is  necessary  to  constitute  a  delivery  to  the  car- 
rier, so  as  to  fix  upon  him  the  obligation  to  carry  the  goods,  and 
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the  responsibility  for  their  safe  custody,  has  already  been  shown,^ 
and  nothing  remains  to  be  added  upon  that  subject,  further  than 
that  the  plaintiff",  in  order  to  entide  himself  to  a  recovery  in  an 
action  against  the  carrier,  must  not  leave  it  doubtful  whether  the 
delivery  has  been  made  to  him,  or  whether,  at  the  time  when 
the  default  occurred  from  which  the  injury  resulted,  the  goods 
were  in  the  possession  of  the  carrier,  or  of  some  one  for  whose 
acts  in  respect  to  them  he  is  responsible ;  for  if,  upon  the  proof, 
it  be  left  doubtful  in  whose  custody  the  goods  rightfully  were  at 
the  time  the  loss  occurred,  and  upon  whom,  therefore,  the  re- 
sponsibility should  rest,  there  can  be  no  recovery.  As,  for  in- 
stance, in  the  case  of  successive  lines  of  carriers,  over  all  of  which 
the  goods  must  pass  in  order  to  reach  destination,  it  would 
not  be  enough  to  show  that  the  goods  had  never  reached  such 
destination,  and  must  therefore  have  been  lost  or  stolen  some- 
where upon  the  route ;  but  the  carrier  by  whose  negligence  or 
omission  of  duty  the  loss  has  occurred  must  be  singled  out,  and 
the  responsibility  must  be  fixed  upon  him  by  the  proof."  Nor,  in 
such  a  case,  could  the  difficulty  in  fixing  the  responsibility  where 
it  properly  belonged  be  obviated  by  suing  all  the  carriers  jointly, 
over  whose  lines  it  was  necessary  for  the  goods  to  pass.  For 
unless  it  could  be  shown  with  w'hich  of  them  the  fault  lay,  none 
of  them  could  be  held  liable  without  proof  of  a  partnership,  or  of 
some  such  association  as  would  make  them  jointly  and  severally 
liable  for  each  others'  defaults.  And  the  inconvenience  to  the 
owner  of  the  goods,  resulting  from  this  rule,  is,  as  we  have  seen,' 
the  principal  argument  in  favor  of  what  is  known  as  the  doctrine 
of  Muschamp's  case,  and  shows  the  importance  to  the  shipper 
of  a  through  contract  with  the  first  carrier  upon  the  route,  where 
that  rule  does  not  prevail.* 

§761.  But  a  connecting  carrier,  who  has  completed  the 
transportation  and  delivered  the  goods  to  the  consignee  in  a 
damaged  condition  or  deficient  in  quantity,  will  be  held  liable  in 
an  action  for  the  damage  or  deficiency,  without  proof  that  it  was 

1  Ante,  ch.  III.  »  Ante,  ch.  IV. 

"Midland   Railway  v.   Bromley,  17  <  Chicago  etc.  R.  R.  ■:>.  Northern  Line 

Com.  B.  372;  S.  C.  33  Eng.  L.  &  Eq.  Packet  Co.  70  111.  217;  Anchor  Line  v. 

235 ;  Gilbart  v.  Dale,  5  Ad.  &  El.  S43 ;  Dater,  supra. 
Anchor  Line  v,  Dater,  68  111.  369. . 
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occasioned  by  his  fault,  unless  he  can  show  that  he  received  them 
in  the  condition  in  which  he  has  delivered  them.  The  condition 
and  quantity  of  the  goods  when  they  were  delivered  to  the  first  of 
of  the  connecting  carriers,  being  shown,  the  jury  has  the  right  to 
infer  that  they  continued  in  that  condition  down  to  the  time  of 
their  delivery  to  the  carrier  completing  the  transportation  and 
making  the  delivery  to  the  consignee,  and  that  the  injury  or  loss 
occurred  while  they  were  in  his  possession.'  And  in  such  cases 
the  receiving  carrier  will  be  regarded  as  the  agent  of  the  suc- 
ceeding connecting  carriers  for  the  purpose  of  accepting  the 
goods  for  transportation  over  the  connecting  lines,  and  the  receipt 
or  bill  of  lading  given  by  such  receiving  carrier  will  be  com- 
petent evidence  in  an  action  against  any  of  the  succeeding  car- 
riers into  whose  possession  the  goods  may  have  come,  to  show 
the  delivery  for  transportation,  the  condition  of  the  goods  at  the 
time  of  such  delivery,  and  the  terms  of  the  shipment.'' 

§  762.  Contract  with  carrier  may  be  either  express 
OR  IMPLIED.  The  contract  with  the  carrier  may  be  express 
or  implied.  If  it  be  express,  it  should  be  proven,  whether  the 
action  be  in  tort  or  assumpsit;  and  if  it  should  appear  to  be 
a  different  contract  or  undertaking  from  that  alleged  by  the 
plaintiff,  the  variance  will  be  equally  fatal  in  both  actions,  and 
without  an  amendment  by  the  plaintiff  of  his  declaration,  so  as 
to  make  its  description  of  the  undertaking  correspond  with  that 
shown  by  the  proof,  he  would  necessarily  fail  in  his  action,  be- 
cause it  would  appear  that  the  undertaking  of  the  carrier,  and 
the  duty  which  sprang  from  it,  were  essentially  different  from 
those  alleged  by  the  plaintiff  as  the  basis  of  his  action.'  And 
from  this  necessity  for  the  proof  of  an  undertaking,  either  ex- 
press or  implied,  although  the  action  may  be  in  form  ex  delicto, 
it  is  sometimes  designated  as  an  action  ex  delicto  quasi  ex  con- 
tractu.'' 

>  Laughlin  v.  The  Railway,  28  Wis.  proof  and  the  allegation  in  the  declara- 

204;  Dixon  V.  The  Railroad,  74  N.  C.  tion  as  to  quantity,  especially  if  it  be 

538;  Smith  V.  The  Railroad,  43  Barb,  stated  under  a  videlicet,  will  be  imma- 

225 ;  Brintnall  v.  The  Railroad,  32  Vt.  terial.     Deming  v.  The  Railroad,  48  N. 

665.  H.  45S. 

'Southern  Express  Co.  i".  Hess,  53  < Allen    v.    Sewall,    2    Wend.    327; 

Ala.  19.  Orange    Bank    v.   Brown,   3  id.  158; 

'  A  variance,  however,  between  the  Boson  v.  Sandford,  2  Shower,  478. 
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§  763.  It  is  not  necessary,  however,  that  there  should  be  an 
express  contract  with  the  common  carrier.  Proof  of  the  delivery 
of  the  goods  to  him,  with  directions  as  to  their  carriage,  and  of  his 
acceptance  of  them,  would  give  rise  to  an  undertaking  on  his 
part  to  carry  them  according  to  such  directions.  The  duties 
and  liabilities  of  the  common  carrier  are  fixed  by  law,  and  as 
soon  as  he  accepts  goods  for  carriage,  an  'implied  undertaking  at 
once  attaches  to  such  acceptance  to  carry  the  goods  safely  and 
according  to. the  directions  of  the  bailor;  and  a  corresponding 
obligation  at  the  same  time  arises  on  the  part  of  such  bailor  to 
pay  a  reasonable  compensation  for  the  service.''  The  law,  how- 
ever, will  imply  the  contract  only  from  the  fact  that  the  delivery 
has  been  made  to  one  who  is  a  common  carrier,'  and  no  such  im- 
plication will  be  made  so  as  to  fix  a  liability  upon  one  who  is  a 
mere  private  carrier.  As  to  him,  an  express  contract  must  be 
shown.'  The  question,  therefore,  whether  the  carrier  upon 
whom  it  is  sought  to  impose  a  liability  for  the  loss  of  the  goods 
is  a  common  carrier,  will  sometimes  become  of  importance  in  the 
absence  of  an  express  contract,  as  one  of  evidence,  and  inde- 
pendently of  the  difference  in  the  degree  of  liability  which  the 
law  imposes. 

§764.  Plaintiff  must  produce  some  evidence  of  loss. 
Although  the  claim  of  the  plaintiff  in  an  action  for  the  loss  of 
the  goods  may  rest  upon  negligence  or  nonfeasance,  and  not 
upon  a  positive  misfeasance,  and  would,  therefore,  seem  to  re- 
quire proof  of  a  negative  character,  the  burden  of  showing  the 
loss  is  unquestionably  upon  him,  and  he  must  give  some  proof 
of  the  allegation  of  the  loss,  notwithstanding  its  negative  char- 
acter; and  if  it  be  out  of  his  power  to  show  positively  the  loss 
of  the  goods,  he  must  at  least  prove  such  circumstances  as 
would  create  the  inference  against  the  defendant  that  they  had 
been  lost;  as,  for  instance,  that  they  had  been  bailed  to  the  car- 
rier a  sufficient  length  of  time  to  be  transported  to  their  destina- 
tion, and  had  not  been  there  received  or  delivered  to  the  person 

'  Ante  §  448.  &  El.  963. 

'  It  should  be  averred  in  the  declara-  '  Orange  Bank  v.  Brown,  supra;  The 

tion  that  the  defendant  is  a  common  Michigan  etc.  R.  R.  v.  McDonough,  2i 

carrier.    Marshall  v.  The  Railway,  11  Mich.  165;  2  Greenl.  on  Ev.  §  210. 
Com.  B.  65s;  Pozzi  v-  Shipton,  8  Ad. 
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entitled  to  them,  to  whom  they  were  consigned.^  That  the 
goods  were  delivered  to  the  common  carrier  or  his  agent,  and 
chat  they  have  failed,  after  sufficient  time  for  their  carriage,  to 
arrive  at  the  destination  for  which  they  were  intended,  and  to 
which,  by  his  undertaking,  he  was  to  carry  them,  and  have 
never  been  delivered  by  him  to  his  employer  or  to  the  consignee, 
is  prima  facie  evidence  of  such  negligence  or  misconduct  on  the 
part  of  the  carrier  as  will  subject  him  to  liability  for  their  loss, 
without  evidence  on  his  part  excusing  the  delay  or  showing  that 
the  goods  have  been  lost  by  some  of  the  causes  for  which  he 
will  be  excused  by  the  law  or  by  the  terms  of  his  contract." 

§  765.  What  the  CAkiuER  may  show.  In  his  defense,  the 
carrier  may  show  that  the  loss  or  injury  was  occasioned  by  the 
act  of  God  or  of  the  public  enemy,  or  by  the  fraud  or  fault  of  the 
owner  of  the  goods,  or  that  it  resulted  from  an  inherent  defect  or 
infirmity  in  the  goods  themselves  which  has  caused  their  decay 
or  destruction;'  or  he  may  show  that  by  his  contract  with  the 
shipper  he  was  not  to  be  held  liable  for  loss  or  damage  to  the 
goods  from  certain  causes  or  accidents,  and  that  the  loss  or  dam- 
age in  the  particular  instance  happened  from  one  of  the  causes 
for  which,  by  his  contract,  it  was  expressly  agreed  that  he  was 
not  to  be  responsible;  as,  for  instance,  that  his  contract  was,  that 
he  was  not  to  be  held  responsible  for  losses  from  fire  or  from  the 
dangers  of  navigation.  In  such  cases,  he  may  show  in  defense 
to  the  claim  of  the  plaintiff",  that  the  goods  were  burned,  or  were 
destroyed  or  injured  by  an  accident  attributable  to  what  are 
known  as  the  dangers  of  navigation.  But  in  all  such  cases  the 
burden  is,  of  course,  upon  the  carrier,  to  establish  the  fact  which 
will  bring  his  case  within  the  exception  to  the  rule  of  liability 
which  would  otherwise  apply. 

§766.    Burden  of  proof  as  to  negligence.    But  where 

■Tucker  v.  Cracklin,  2  Stark.  385;  8  Watts  &  S.  44;  Little  t>.  The  Rail- 
Griffiths  t'.  Lee,  i  Car.  &  P.  no:  Wood-  road,  66  Me.  239;  The  Live  Yankee, 
bury  V.  Frink,  14  111.  279;  2  Greenl.  on  Deady,  420;  Hunt  v.  The  Cleveland,  6 
Ev.  §  213.  McLean,  76;   McManus  v.  The  Rail- 

"  Adams  Ex.  Co.  v.  Haynes,  42  111.  way,  4  H.  &  N.  327 ;  2  Greenl.  on  Ev. 

89;   Adams  Ex.  Co.  v.  Stettaners,  6i  219;  Story  on  Bail.  §  529;  Montgomery 

id.  184;  American  Ex.  Co.  v.  Sands,  etc.  R.  R.  r.  Moore,  51  Ala.  394. 
55  Penn.  St.  140;  Davidson  v.  Graham,        "  ^^nte,  ch.  V. 
2  Ohio  St.  13:;   Whitesides  v.  Russell, 
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he  relies  upon  the  fact  that  the  loss  has  been  caused  by  one  of 
these  excepted  causes,  will  he  be  required  to  go  further  than  the 
mere  proof  of  that  fact,  and  show  that  there  was  no  negligence 
or  want  of  due  care  on  his  part  but  for  which  the  goods  would 
not  have  been  exposed  to  the  danger?  Upon  this  question  the 
authorities  are  in  conflict.  Upon  the  one  hand,  it  is  said,  that 
when  the  carrier  alleges  and  relies  upon  an  exception  to  his  lia- 
bility by  the  ordinary  rule  of  presumption  against  him,  he  must 
bring  himself  fully  within  such  exception,  not  merely  by  show- 
ing that  the  goods  were  lost  from  a  cause  for  which,  either  by 
the  law  or  by  the  terms  of  his  contract,  he  cannot  be  held  re- 
sponsible, but  by  going  further  and  showing  that  he  exercised 
at  least  ordinary  skill  and  care  to  avoid  or  escape  from  the  ca- 
lamity; and  that  it  must  appear  that,  notwithstanding  such  care^ 
and  skill,  it  was  unavoidable.  In  other  words,  it  is  said  that  the 
burden  is  upon  the  carrier,  not  merely  to  show  that  the  goods 
perished  or  were  damaged  by  the  excepted  accident  or  peril,  but 
that  he  was  free  from  any  negligence  contributory  to  it,  and 
could  not  by  the  use  of  care  and  diligence  have  prevented  it  or 
its  consequences,^  the  very  fact  of  the  loss  of  the  goods  being 
prima  facie  evidence  of  negligence,  the  burden  of  rebutting  which 
is  cast  upon  the  carrier. 

§  767.  On  the  other  hand,  it  is  said  that  when  the  carrier  has 
shown  that  loss  was  occasioned  by  any  of  the  causes,  against 
liability  for  the  consequences  of  which  he  is  protected  by  law  or 
by  his  contract,  it  will  not  be  presumed  that  his  negligence  in 
any  degree  contributed  to  the  loss,  but  that,  on  the  contrary, 
negligence  being  in  itself  a  positive  wrong,  the  presumption,  in 
the  absence  of  proof  to  establish  it,  will  be  that  the  carrier  has 
done  his  duty,  and  that  consequently,  when  it  has  been  shown 
that  the  loss  resulted  from  any  of  such  causes,  under  circum- 
stances which  do  not  show  negligence,  the  burden  of  proving 
such  negligence  devolves  upon  the  plaintiff.     And  this  view  of 

'Swindler  v.  Hilliard,  2  Rich.  286;  •Z'.  Cooper,  28  Ga.  543 ;  Hill  f.  Sturgeon, 

Balcer  xi.  Brinson,  9  id.  201 ;  Whitesides  28  Mo.  323;  McDaniels  v.  Robinson, 

V.  Russell,  8  Watts  &  S.  44;  Hays  v.  26  Vt.  316;  Mann  v.  Birchard,  40  id. 

Kennedy,  41  Penn.  St  378;  Graham  v.  326;  Roberts  v.  Riley,  15  La.  Ann.  103; 

Davis,  4  Ohio  St.  362;  United  States  Beardslee  ».  Richardson,  11  Wend.  25; 

Ex.  Co.  V.  Backman,  28  id.  144;  Berry  2  Greenl.  on  Ev.  §  219. 
38 
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the  question  seems  to  be  supported  by  a  decided  preponderance 
of  authority.^ 

§  768.  This  question  sometimes  becomes  of  the  utmost  im- 
portance in  actions  against  the  carrier;  for  when  the  proof  has 
left  it  in  doubt  whether  his  negligence  has  occasioned  or  con- 
tributed towards  bringing  about  the  loss,  the  verdict  must  de- 
pend upon  the  answer  to  the  enquiry,  upon  whom  rests  the  bur- 
den of  the  proof.  If  upon  the  plaintiff,  he  cannot  recover  if  his 
proof  leave  the  question  really  in  doubt.  But  if  upon  the  de- 
fendant, upon  the  ground  that  the  presumption  of  negligence  is 
against  him,  that  presumption  must  prevail  unless  he  succeed  in 
showing  that  there  was  not  negligence;  and  where  the  question 
upon  the  proof  is  left  in  doubt,  the  plaintifi"  would  be  entitled  to 
a  recovery.  Thus  in  Muddle  v.  Stride,^  in  which  the  burden  of 
the  proof  of  negligence  was  held  to  be  upon  the  plaintiff)  the  de- 
fendant having  shown  that  the  damage  to  the  goods  was  caused 
by  the  act  of  God,  the  jury  was  charged  by  Lord  Denman  that 
if,  on  the  whole,  in  their  opinion,  it  was  left  in  doubt  what  the 
cause  of  the  damage  was,  then  the  defendants  would  be  entitled 
to  the  verdict,  because  they  were  clearly  to  see  that  the  defend- 
ants were  guilty  of  negligence  before  they  could  find  a  verdict 
against  them ;  and  that  if  it  should  turn  out,  in  consideration  of 
the  case,  that  the  injury  might  as  well  be  attributable  to  the  one 
cause  as  the  other,  then  also  the  defendants  would  not  be  liable 
for  negligence.^ 

§  769.  The  measure  of  damages  for  the  loss  of  the 
GOODS.  It  is  well  settled  that  the  measure  of  the  damages  for 
the  loss  of  the  goods  by  the  carrier,  when  he  is  liable  for  such 
loss,  is  generally  the  value  of  the  goods  at  the  destination  to 

'Clark  V.  Barnwell,  12  How.  272;  But  see  the  dissenting  opinion  of  Peck- 
New  Jersey  Steam  Nav.  Co.  w.  Mer-  ham,  J.,  in  this  case.  Farnham  w.  The 
chants'  Bank,  6  How.  344;  Railroad  Railroad,  55  Penn.  St.  53;  Cochran  v. 
Co.  V.  Reeves,  10  Wall.  176;  Transpor-  Dinsmore,  49  N.  Y.  249;  Steers  v.  The 
tation  Co.  I/.  Downer,  11  id.  129;  Read  Steamship  Co.  57  id.  i;  Westcott  v. 
f.  The  Railroad,  60  Mo.  199;  Wolf  v.  Fargo,  61  id.  542;  Hunt  v.  Propeller 
The  American  Ex.  Co.  45  id.  421;  Cleveland,  6  McLean,  76;  The  Black 
Goldey  v.  The  Railroad,  30  Penn.  St.  Wan-ior,  i  McAll.  iSi. 
242;  Patterson  v.  Clyde,  67  id.  500;  » 9  Car.  &  P.  380. 
Colton  V.  The  Railroad,  67  id.  211;  ^  And  see  Lamb  v.  The  Railroad, 
Lamb  v.  The  Railroad,  46  N.  Y.  271.  supra. 
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which  he  undertook  to  carry  them,  with  interest  on  such  value 
from  the  time  when  the  goods  should  have  been  delivered,  de- 
ducting, however,  the  unpaid  cost  of  transportation.'^  This,  at 
least  in  the  great  majority  of  cases,  will  be  the  extent  of  the  loss 
of  the  shipper,  and  of  the  compensation  for  its  breach,  which  it 
may  be  reasonably  supposed  was  in  the  contemplation  of  the 
parties  at  the  time  of  the  making  of  the  contract.* 

§  770.  But  this  is  by  no  means  an  inflexible  rule ;  and  though 
its  justice  is  apparent,  when  the  owner  of  the  goods  himself  is 
to  take  them  at  their  destination,  there  to  use  or  to  sell  them  on 
his  own  account,  yet  if  thej'^  have  been  consigned  to  another  at  such 
destination,  who  is  to  take  them  at  a  price  which  the  owner  has 
fixed  upon  them,  as  is  often  the  case  in  commercial  dealings,  the 
owner  could  recover  as  damages  for  their  loss  no  more  than  the 
price  which  he  had  himself  fixed  upon  them,  with  interest  from 
the  time  when  they  should  have  been  delivered.^  For  damages 
for  the  breach  of  a  contract  can  never  exceed  the  benefit  which 
would  accrue  to  the  party  from  its  performance.  So  if  the  car- 
rier should  convert  the  goods,  and  should  realize  from  them 
more  than  the  market  value  at  their  destination,  he  would  be 
required  to  account  for  all  that  he  had  received  for  them. 

§  771.  Damages  for  delay  in  the  transportation  and 
DELIVERY.  If  the  goods  are  intended  for  sale  in  the  market  at 
destination,  and  the  carrier  unreasonably  and  negligently  delay 
their   transportation,  it  is  now  universally  agreed,   whatever 

'  The  Northern  Transportation  Co.  Rice  v.  The  Steamboat  Co.  56  Barb. 

V.  McClary,  66  III.  233;   Whitney  v.  384;  Edminsonf.  Baxter,  4  Hayw.  112; 

The  Railway,  27  Wis.  327;  Chapman  Brandt   v.  Bowlby,   2  B.  &  Ad^  932; 

V.  The  Railway,  26  id.  295 ;   Dean  v.  O'Hanlon  v.  The  Railway,  6  Best  &  S. 

Vaccaro,  2  Head,  488;  Perkins  v.  The  484. 

Railroad,  47  Me.  573;  Hackett  v.  The  ^  But  where  the  goods  were  lost  be- 

Railroad,  35  N.  H.  390;    Sherman  v.  fore  the  carrier's  ship  had  left  port  or 

Wells,  28  Barb.  403 ;  Laurent  z'.Vaughn,  commenced  its  voyage,  it  was  held  that 

30  Vt.  90 ;  McGregor  -u.  Kilgore,  6  Ohio  the  measure  of  damages  was  their  value 

358;  Spring  V.  Haskell,  4  Allen,  112;  at  the  port  of  departure  and  not  at  the 

Gillingham  v.  Dempsey,  12  Ser.  &  R.  port  of  destination.     Lakeman  v.  Grin- 

183;  Ringgold  V.  Haven,  i   Cal.   108;  nell,  5  Bosw.  625.     And  this  was  said 

Price    V.    Ship    Uriel,    10    La.    Ann.  to  be  the  rule  laid  down  in  Wheelwright 

412;   Shaw  v.  The  Railroad,  5  Rich.  v.  Beers,  2  Hall,  391;  Dusar  w.  Murga- 

462;  Sturgess  v.  Bissell,  46  N.  Y.  462;  troyd,  :  Wash.  13. 

Gray  v.  The  Packet  Co.  64  Mo.  47;  'Magnin  v.  Dinsmore,  62  N.  Y.  35. 
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doubts  may  have  been  at  one  time  entertained  upon  the  subject,* 
that  the  general  rule  by  which  the  damages  are  to  be  computed, 
if  goods  of  the  particular  kind  have  fallen  in  market  value  dur- 
ing the  delay,  is  the  difference  between  the  market  value  when 
the  goods  should  have  arrived  and  the  value  at  the  time  of  their 
delivery,  the  carrier  being  liable  to  the  extent  of  the  deprecia- 
tion.^ 

§  772.  But  there  may  be  circumstances  under  which  the  ap- 
plication of  this  rule  would  be  inequitable.  There  may  be,  and 
frequently  are,  cases  in  which  for  special  reasons  the  shipper  may 
desire  that  the  transportation  of  his  goods  shall  be  hastened;  and 
if,  with  a  knowledge  of  these  circumstances,  the  carrier  should 
unreasonably  delay  the  carriage,  or  if,  having  expressly  con- 
tracted to  carry  them  within  a  given  time,  or  for  a  given  purpose, 
he  should  negligently  delay  them  beyond  that  time,  or  so  as  to 
defeat  that  purpose,  the  difference  in  the  value  of  the  goods  at  the 
time  of  their  actual  arrival  and  at  the  time  when  they  should 
have  been  delivered,  may  prove  a  very  inadequate  recompense 
to  their  owner .^  As  where  the  owner  of  goods  had  made  an 
advantageous  sale  of  them,  provided  they  were  delivered  within 
a  certain  time,  and  the  carrier  being  informed  of  this  fact,  under- 
took to  carry  and  deliver  them  within  the  time,  but,  through  negli- 
gence failed  to  do  so,  whereby  the  plaintiff  lost  the  advantage  of 
his  bargain,  it  was  held  that  the  carrier  was  liable  for  whatever 

'  Wibert  v.  The  Railroad,   19  Barb.  Collard  v.  The  Railway,  7  Hurl.  &  N. 

36;  Jones  V.  The  Railroad,  29  id.  633;  79;  Wilson  v.  The  Railway,  9  Com.B. 

Kirkland   v.   Leary,    2    Sweeny,   677;  (N.  S.)  632. 
Conger  v.  The  Railroad,  6  Duer,  375.  «  When  the  plaintiff  claims  damages 

'  Ward  V.  The  Railroad,  47  N.  Y.  29;  which  are  not  the  natural  consequence 

Kent  V.  The  Railroad,  22  Barb.  278;  of  the  delay,  or  which  could  not  have 

Peet  V.   The    Railway,   20   Wis.    594 ;  been  reasonably  anticipated  by  the  par- 

Newell  V.  Smith,  49  Vt.  255;  Sisson  v.  ties  when  the  shipment  was  made,  in 

The  Railroad,  14  Mich.  489;   Ward's  other  words,  what  are  termed  special 

Lake   Co.    v.   Elkins,   34    Mich.  439;  damages,  he  must  aver  them  in  his 

Vicksburg  etc.  R.  R.  v.  Ragsdale,  46  declaration,     i  Chitty  on  PI.  34S;  De 

Miss.  458;  Waite  v.  Gilbert,  10  Cush.  Poorest  ■:•.  Leete,  16  Johns.  122;  Vicks- 

177;  Inglcdewf.  The  Railroad,  7  Gray,  burg  etc.  R.  R.  v.  Ragsdale,   supra; 

86;  Weston  v.  The   Railway,  54  Me.  Lindley  w.  Dempsey,  45  Ind.  246;  Oltn- 

376;  King  v.  Woodbridge,  34  Vt.  565;  stead  v.  Burke,  25  111.  86;  Furlong  v. 

Whalon  v.  Aldrich,  8  Minn.  346;  Cut-  Polleys,  30  Me.  491;  2  Greenl.  on  Ev. 

ting  V.  The  Railway,  13   Allen,  3S1;  §254;  Sedg.  on  Dam.  575. 
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the  owner  had  lost  by  the  failure  to  deliver  in  time,  and  that  this 
would  be  the  difference  between  the  contract  price  and  the  mar- 
ket value  of  the  goods  when  delivered.^  But  where  the  goods 
were  sold  "  to  arrive  "  by  a  certain  time  and  at  a  certain  price, 
but  the  carrier  was  not  informed  of  the  fact,  and  knew  nothing 
of  the  importance  to  the  shipper  of  a  prompt  delivery,  it  was  held 
that  the  carrier  could  be  held  liable  only  for  the  depreciation  in 
the  market  value  between  the  time  when  they  should  have  been 
and  the  time  when  they  were  delivered.* 


'  Deming  v.  The  Railroad,  48  N.  H. 

455- 
*  Scott  V.  The  Steamship   Co.   106 

Mass.  468.  The  leading  case  upon  this 
subject  is  that  of  Hadley  v.  Baxendale, 
9  Exch.  341,  which  was  an  action  for 
damages  sustained  by  the  negligent  de- 
lay of  a  carrier.  The  plaintiffs,  who 
were  the  owners  of  a  flour  mill,  sent  a 
broken  shaft  to  the  carrier  to  be  car- 
ried to  the  manufacturer  as  a  model  by 
which  to  make  a  new  one,  informing 
the  carrier  at  .the  time  that  the  mill  was 
stopped  and  that  the  shaft  must  be  de- 
livered immediately.  The  carriage  of 
the  shaft  having  been  delayed,  in  con- 
sequence of  which  the  new  shaft  was 
not  received  for  some  days  after  the 
time  when  it  would  have  been  received 
had  the  broken  shaft  been  carried 
promptly,  during  which  time  the  mill 
was  stopped,  the  plaintiffs  brought  an 
action  against  the  carrier  for  the  loss  of 
profits  occasioned  by  the  stopping  of 
the  mill  during  the  delay  in  procuring 
the  new  shaft.  Upon  careful  consider- 
ation of  the  question  (see  what  is  said 
by  Pollock,  C.  B.,  in  Wilson  v.  New- 
port Dock  Co.  L.  R.  I  Exch.  177),  the 
rule  for  estimating  the  damages  for  the 
breach  of  such  contracts  was  stated  to 
be,  that  they  should  be  such  as  may 
be  fairly  and  reasonably  considered  as 
arising  naturally;  i.  e.,  according  to  the 
usual  course  of  things  from  such  breach 
of  contract  itself,  or  such  as  may  rea- 


sonably be  supposed  to  have  been  in 
**ie  contemplation  of  both  parties  at  the 
time  they  made  the  conti-act,  as  the 
probable  result  of  its  breach;  and  that 
if  the  special  circumstances  under 
which  the  contract  was  actually  made 
were  communicated  by  the  plaintiffs  to 
the  defendants,  and  thus  known  to  both 
parties,  the  damages  resulting  from  its 
breach,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  Irom 
a  breach  of  the  contract  under  these 
special  circumstances  so  known  and 
communicated.  But  that,  on  the  other 
hand,  if  these  special  circumstances 
were  unknown  to  the  party  break- 
ing the  contract,  he,  at  most,  could  be 
supposed  to  have  had  in  his  contempla- 
tion only  the  amount  of  injury  \vhich 
would  arise  generally,  and  in  the  great 
multitude  of  cases  not  aSected  by  any 
special  circumstances,  and  could  be 
held  liable  only  to  that  extent  for  the 
breach  of  the  contract.  It  was,  there- 
fore, held,  that  the  loss  of  profits  claimed 
by  the  plaintiffs  could  not  be  reasonaibly 
considered  such  a  consequence  of  the 
breach  of  the  contract  as  could  have 
been  fairly  and  reasonably  contem- 
plated by  both  parties  when  they  made 
the  conti-act  for  the  carriage  of  the 
shaft.  For  such  loss  would  neither 
have  flowed  naturally  from  the  breach 
of  the  contract,  in  the  great  multitude 
of  such  cases  occurring  under  ordinary 


598 


THE  LAW  OF  CARRIERS. 


[Ch.  XIII. 


§  773.  In  a  well  considered  case  in  the  supreme  court  of  Mis- 
sissippi, in  which  the  complaint  was  that  the  carrier  had  unrea- 
sonably and  inexcusably  delayed  in  the  transportation  of  a  boiler, 
part  of  the  machinery  of  a  saw-mill,  for  the  want  of  which  the 


circumstances,  nor  were  the  special  cir- 
cumstances communicated  to  or  known 
to  the  defendants. 

In  the  Great  Western  Railway  v. 
Redmayne,  L.  R.  i  C.  P.  329,  the 
■  plaintiff  had  sent  goods  from  Manches- 
ter, by  the  company's  railway,  to  his 
traveler  at  Cardiff.  Through  the  neg- 
ligence of  the  company  the  goods  were 
delayed  until  the  traveler  had  left  Car- 
diff, and  the  plaintiff,  in  consequence, 
lost  the  profits  which  he  would  have 
made  by  a  sale  at  Cardiff.  No  notice 
had  been  given  to  the  company  of  the 
object  for  which  the  goods  were  sent 
The  county  court  judge  having  in- 
cluded in  the  damages  the  profits  which 
the  plaintiff  would  probably  have  made 
by  the  sale  of  the  goods  at  Cardiff,  his 
decision  was  reversed  on  appeal,  the 
court  holding  that  the  market  value  of 
the  goods  was  their  value  in  the  mar- 
ket independently  of  any  circumstances 
peculiar  to  the  plaintiff,  and  that  the 
profits  that  would  have  been  made  by 
the  sale  of  the  goods  at  Cardiff,  through 
the  plaintift''s  ti'aveler  being  present, 
could  not  be  recovered. 

In  Woodger  v.  The  Railway  Co.  L. 
R.  2  C.  P.  318,  a  commercial  traveler 
delivered  a  parcel  of  samples  to  the 
carrier  to  be  carried  to  A.,  but  did  not 
state  the  contents  of  the  parcel  or  the 
purpose  for  which  it  was  required.  By 
the  negligence  of  the  carrier  the  parcel 
was  delayed,  and  the  traveler  spent 
three  days  at  A.  unemployed,  waiting 
for  it.  In  an  action  against  the  carrier 
for  negligence,  in  which  the  hotel  ex- 
penses of  the  traveler  during  the  time 
he  was  waiting  for  the  parcel  were 
claimed  as  damages,  it  was  held  that 


such  damages  were  too  remote,  and 
could  not  be  recovered.  "  In  this  case," 
said  Bovill,  C.  J.,  "  a  parcel  was  booked 
at  Oxford  to  be  conveyed  to  Liverpool. 
No  intimation  was  given  of  the  object 
with  which  it  was  sent,  or  the  purposes 
for  which  it  was  required.  It  is  diiB- 
cult  to  see  how,  under  these  circum- 
stances, any  such  damages  as  the  plaint- 
iff's hotel  expenses  could  have  been 
reasonably  within  the  contemplation  of 
the  parties ;  and  I  think,  therefore,  that 
the  learned  judge  was  perfectly  correct 
in  his  ruling.  It  is  true  that,  in  Black 
V.  Baxendale,  i  Exch.  410,  it  was  left 
to  the  jury  whether  the  plaintiff  was 
entitled  to  damages  of  a  similar  descrip- 
tion, and  the  court  held  that  it  might  be 
so  left,  but  that  the  jury  were  wrong  in 
the  amount  that  they  found.  That  case 
was,  however,  decided  seven  years  be- 
fore the  rule  was  laid  down  in  Hadley 
V.  Baxendale,  9  Exch.  341,  which  has 
since  been  always  acted  on,  that  only 
such  damages  can  be  recovered  for  the 
breach  of  a  contract  as  were  reasonably 
within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made. 
The  last  case  on  the  subject  is  Great 
Western  Railway  Company  v.  Red- 
mayne, L.  R.  1  C.  P.  329,  in  which  it 
was  held  that  tha  loss  of  profit  by  rea- 
son of  the  plaintiff,  a  commercial  trav- 
eler, having  left  the  town  before  the 
goods  ai-rived,  could  not  be  recovered; 
and  such  profit  would  seem  to  be  more 
naturally  within  the  contemplation  ot 
the  parties  than  hotel  expenses;  and 
that  case,  therefore,  seems  to  me  a 
strong  authority  against  the  plaintiff" 
In  Home  v.  The  Railway,  L.  R.  8 
C.   P.   131,  the  plaintiffs,  being  shoe 
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mill  was  stopped,  and  its  profits  were  lost,  the  following  proposi- 
tions were  stated  by  Simrall,  J.,  as  well  settled:  ist,  that  in  actions 
for  damages  for  breach  of  contract  of  that  character,  "  the  prox- 
imate and  natural  consequences  of  the  breach  must  always  be 
considered;  2d,  such  consequences  as  from  the  nature  and  sub- 
manuiacturers,  were  under,  contract  to  when  the  shoes  should  have  been  de- 
livered and  that  at  which  they  were  ac- 
tually delivered,  and  there  having  been 
no  notice  to  the  company  at  the  time 
of  the  shipment,  of  the  exceptional  na- 
ture of  the  contract,  the  plaintiiFs  were 
entitled  to  only  nominal  damages. 

In  Simpson  v.  The  Railway,  L.  R.  i 
Q.  B.  Div.  274,  the  plaintiff,  a  manufac- 
turer, who  was  in  the  habit  of  attending 
agricultural  shows  to  exhibit  samples 
of  his  goods,  and  made  profit  by  the 
practice,  delivered  them  to  the  railway 
to  be  carried  to  a  show  ground,  there  to 
be  exhibited  as  usual,  under  circum- 
stances from  which  the  agents  of  the 
road  must  have  known  his  purpose. 
The  samples  not  having  arrived  until 
the  show  was  over,  the  plaintiff  brought 
an  action  against  the  company  for  dam- 
ages for  loss  of  time  and  profit,  and  re- 
covered. Upon  a  rule  nisi  to  set  aside 
the  verdict,  it  was  held  to  be  right. 
"The  law,"  said Cockburn,  C.  J.,  "as  it 
is  to  be  found  in  the  reported  cases,  has 
fluctuated;  but  the  principle  is  now 
settled,  that  whenever  either  the  object 
of  the  sender  is  specially  brought  to 
the  notice  of  the  carrier,  or  circum- 
stances are  known  to  the  carrier  from 
which  the  object  ought  in  reason  to  be 
inferred,  so  that  the  object  may  be 
taken  to  have  been  within  the  contem- 
plation of  both  parties,  damages  may  be 
recovered  for  the  natural  consequences 
of  the  failure  of  that  object." 

These  cases,  with  a  number  decided 
upon  the  same  principle  upon  this  side 
of  the  Atlantic  (GritSn  v.  Colver,  16 
N.  Y.  489 ;  Copper  Co.  v.  Copper  Min- 
ing Co.  33  Vt.  93;  Deming  %>.  The 
Railroad,  supra;  Scott  v.  The  Steam- 


supply  a  quantity  of  military  shoes  to 
a  firm  in  London,  for  the  use  of  the 
French  army,  at  an  unusually  high 
price.  The  shoes  were  to  be  delivered 
by  the  3d  of  February,  and  were  ac- 
cordingly sent  to  the  company's  sta- 
tion in  time  to  be  carried  to  London 
and  there  delivered  in  time,  when  they 
would  have  been  accepted  and  paid  for 
by  the  consignees.  Notice  was  at  the 
same  time  given  to  the  agent  of  the 
company  that  the  plaintiffs  were  under 
contract  to  deliver  the  shoes  by  the  3d 
of  the  month,  and  that  unless  they  were 
so  delivered  they  would  be  thrown  oh 
their  hands ;  but  he  was  not  informed 
that  there  was  anything  otherwise  ex- 
ceptional in  the  contract.  By  the  neg- 
ligent delay  of  the  company,  the  shoes 
did  not  arrive  in  London  until  the  4th, 
when  they  were  refused  by  the  con- 
signees, and  the  plaintiffs,  being  obliged 
to  sell  them  at  a  price  far  below  that 
which  they  would  have  received  for 
them  had  they  been  delivered  in  time, 
brought  their  action  against  the  carrier 
for  the  loss.  The  sole  question  seemed 
to  be,  in  the  consideration  of  the  judges, 
whether  the  case  came  within  the  prin- 
ciple that  the  damages  for  a  breach  of 
a  contract  must  be  such  as  may  fairly 
and  reasonably  be  considered  as  arising 
from  its  breach,  and  might  reasonably 
be  supposed  to  have  been  in  the  con- 
templation of  the  parties,  at  the  time 
they  made  the  contract,  as  the  probable 
result  of  it.  Upon  this  question  the 
judges  differed;  but  a  majority  of  them 
agreed  with  Kelly,  C.  B.,  that  it  not 
being  shown  that  the  market  value  of 
the  shoes  had  varied  between  the  time 
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ject  matter  of  the  contract  may  be  reasonably  deemed  to  have 
been  in  the  contemplation  of  the  parties  at  the  time  it  was  entered 
into;  3d,  damages,  which  fairly  may  be  supposed  not  to  have 
been  the  necessary  and  natural  sequence  of  the  breach,  shall  not 
be  recovered,  unless  by  the  terms  of  the  agreement,  or  by  direct 
notice,  they  are  brought  within  the  expectation  of  the  parties; 
4th,  losses  of  profits  in  a  business  cannot  be  allowed,  unless  the 
data  of  estimation  are  so  definite  and  certain  that  they  can  be 
ascertained  reasonably  by  calculation,  and  then  the  party  in  fault 
must  have  had  notice,  either  from  the  nature  of  the  contract  it- 
self, or  by  explanation  of  the  circumstances  at  the  time  the  con- 
tract was  made,  that  such  damages  would  ensue  from  non-per- 
formance; 5th,  if  the  contract  is  made  with  reference  to  embark- 
ing in  a  new  business  (such  as  sawing  lumber  for  the  market), 
the  speculative  profits  which  might  be  supposed  to  arise,  but 
which  were  defeated  because  of  a  breach  of  contract  which  de- 
layed the  business,  cannot  be  looked  to  as  an  element  of  dam- 
ages; these  are   dependent  largely  upon  other  contingencies, 
skill,  industry,  energy,  the  market,  supply  of  material,  keeping 

ship  Co.  106  Mass.  468 ;  Blanchard  v.  sequence  of  the  carrier's  delay,  when 

Ely,  21  Wend.  342;  Hamilton  v.  Mc-  the  latter  was  not  informed  of  the  pur- 

Pherson,  28  N.  Y.  72 ;  Krom  v.  Levy,  pose  of  the  shipment  or  of  the  circum- 

48   id.   679 ;    Crater   v.    Binninger,   4  stances  which  made  a  prompt  delivery 

Vroom,  513;  Richardson  iJ.Chynoweth,  by  him  necessary,  may  be  considered 

26  Wis.  656;  Abbott  V.  Gatch,  13  Md.  as  contrary  to  the  established  rule. 
314;  Ashe  V.  De  Rossett,  5  Jones  (N.        But  as  said  by  Wilde,  B.,  in  Gee  o. 

C),  299;  Meade  v.  Rutfedge,  n  Texas,  The  Railway,  30  L.  J.  Exch.  u,  "this 

44;  Fessler  v.  Love,  43  Penn.  St.  313),  question  of  the  measure  of  damages  is 

have  firmly  established  the  rule,  that  one  that  has  produced  more  difficulty 

in  order  to  hold  the  carrier  for  damages  than  perhaps  any  branch  of  the  law; 

beyond  those  which  would  accrue  from  and  I  rather  agree  with  an  observation 

his  negligent  delay,  "  naturally  and  in  made  by  my  brother  Martin,  tliat  al- 

the  due  course  of   things,"   he  must  though  a  very  excellent  attempt  was 

be    informed  of   the    special  circum-  made  in  Hadley  v.  Baxendale  to  lay 

stances  which  make  promptness  on  his  down  a  rule  of  practice,  it  has  been 

part  important  to  the  shipper,  and  which  found  that  that  rule  will  not  meet  all 

may  occasion  exceptional  damages  as  cases,  and  it  will  probably  be  found  prac- 

the  result  of  his   delay;    and  conse-  tically,   when  the  matter  comes  to  be 

quently  cases  such  as  Black  v.  Baxcn-  more  solemnly  discussed,  that  in  this,  as 

dale,  I  Exch.  410,  and  Toledo  etc.  R.  R.  in  many  other  cases  of  contract,  there  is 

■V.  Lockhart,  71   111.  627,  in  which  the  no  measure  of  damages  at  all,  and  that 

plaintiffs  were  allowed  profits  lost  and  we  are  seeking  to  find  a  rule  when  a  rule 

expenses  unexpectedly  incurred  in  con-  cannot  be  made."   (S.  C.  6  H.  &  N.  211). 
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machinery  in  order,  loss  of  time  by  weather,  or  breakage  of  ma- 
chinery; 6th,  if  the  delay  is  in  the  transportation  of  machinery 
to  be  applied  to  a  special  use,  and  that  is  known  to  the  carrier, 
he  is  responsible  for  such  damages  as  are  fairly  attributable  to  the 
delay,  such  as  the  value  of  the  use  of  the  machinery,  to  be  tested 
by  its  rental  price,  or  other  approximate  means,  the  expenses  of 
idle  hands,  the  loss  of  gain  on  work  contracted  to  be  done  for 
another  person,  if  such  work  could  have  been  done  if  the  ma- 
chinery had  been  delivered,  and  the  gain  thereby  definitely  ascer- 
tained in  proper  time ;  7th,  the  party  injured  by  the  delay  must 
not  remain  supine  and  inactive,  but  should  make  reasonable  ex- 
ertions to  help  himself,  and  thereby  reduce  his  losses  and  dimin- 
ish the  responsibility  of  the  party  in  default  to  him."  ^ 

§  774.  Damages  when  carrier  refuses  to  perform  his 
CONTRACT.  When  the  carrier  enters  into  a  contract  to  transport 
the  goods,  and  afterwards  refuses  to  accept  or  to  convey  them, 
it  has  been  held  that  the  true  measure  of  damages  to  which  the 
owner  of  the  goods  is  entitled  is  the  difference  between  the  mar- 
ket value  at  the  destination  to  which  they  were  to  have  been 
carried,  at  the  time  when  they  would  have  arrived  there  if  the 
carrier  had  performed  his  contract,  and  their  value  at  the  same 
time  at  the  place  from  which  they  were  to  have  been  carried.^ 
But  if  the  owner  of  the  goods  can  procure  other  means  of  con- 
veyance it  would  be  his  duty  to  do  so,  and,  in  that  case,  the  car- 
rier could  only  be  charged  with  any  excess  in  the  cost  of  the 
shipment  above  the  price  for  which,  according  to  his  contract, 
he  was  to  have  carried  them,  and  such  loss  occasioned  by  the 
delay,  if  any,  as  might  be  its  reasonable  and  natural  conse- 

'Vicksburg  &  Meridian  Railroad  f.  em  R'y  v.  Redmayne,  L.  R.  I  C.  P. 

Ragsdale,  46  Miss.  458.                        ,  329;  McKnigiit  v.  Ratcliffe,  44  Penn. 

And  to   support   these  propositions,  St.  156;  Cooper  v.  Young,  22  Ga.  269; 

the  learned  judge  cited  Hadley  v.  Bax-  Priestly  v.  The  Railroad,  26  111.  205; 

endale,  9  Exch.  341;  Griffen  v.  Colver,  Green  v.  Mann,   11  id.  613;  Sedg.  on 

16  N.  Y.  489;  Masterton  v.  Mayor  of  Dam.  76-77. 

Brooklyn,  7  Hill,  61 ;  Abbott  v.  Gatch,  ^  Bridgman  v.  Steamboat  Emily,  18 

13  Md.  314;  Hamilton  w.  McPherson,  Iowa,    509;     Bracket    v.    McNair,    14 

28  N.  Y.  72;  Palm  w.  The  Railroad,  18  Johns.   170;    McGovern   v.   Lewis,  56 

111.  217;  Ashe  V.  De  Rossett,  5  Jones  Penn.   St.  231;    Amory  v.  McGregor, 

(N.  C\  299;  Wilson  V.  Newport  Dock  15  Johns.  24;  O'Connor  v.  Forster,  10 

Co.  L.  R.   I   Exch.   177;   Gee  v.  The  Watts,   418;    Bell   v.   Cunningham,   3 

Railway,  6  Hurl.  &N.  211;  Great  West-  Pet.  69;  The  Cassius,  2  Story,  81. 
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quence,  or  as  he  must  know  from  the  circumstances  or  from  the 
information  given  him  by  the  owner  of  the  goods  would  be  the 
result  of  his  breach  of  the  contract.^ 

§  775.  Delay  not  a  conversion  of  the  goods'.  Delay  on 
the  part  of  the  carrier  does  not  constitute  a  conversion  of  the 
goods,  no  matter  how  long  continued,  so  as  to  make  him  liable 
for  their  value ;  and  so  long  as  the  goods  remain  in  specie,  how- 
ever much  they  may  be  depreciated  in  value,  the  consignee  or 
owner  must  receive  them  when  tendered,  and  can  recover  from 
the  carrier  only  the  damages  which  he  has  sustained  by  the  de- 
lay.^ Nor  will  a  voluntary  acceptance  of  the  goods,  when  there 
has  been  inexcusable  delay  on  the  part  of  the  carrier  in  their  de- 
livery, preclude  the  owner  from  a  recovery  of  whatever  dam- 
ages he  may  have  sustained  thereby.' 

§  776.  Where  the  goods  are  not  for  sale  as  merchan- 
dise. Where  the  goods  are  not  intended  for  sale  in  the  market 
of  destination,  but  are  intended  to  serve  some  specific  purpose  of 
the  owner,  the  rule  that  the  carrier  will  be  liable  for  depreciation 
in  the  market  value  during  his  negligent  delay,  will,  of  course, 
not  be  applicable ;  and  in  the  absence  of  special  circumstances 
which  may  make  the  carrier  liable  for  some  special  loss,  or  for  the 
expense  to  which  the  owner  may  be  put  by  his  negligent  delay, 
he  could  be  held  liable  only  for  the  inconvenience  to  which  the 
owner  had  been  put  by  being  deprived  of  the  use  of  his  property 
during  the  time  of  the  delay;  which  must  be  determined  as 
a  question  of  fact  by  the  jury,  by  ascertaining  from  the  evidence 
the  value  of  its  use,  the  criterion  of  which  would  be,  in  most 
cases,  its  rental  value  during  the  delay;  or,  in  case  of  an  abso- 
lute refusal  to  transport  according  to  contract,  for  such  time  as 
would  be  requisite  to  obtain  the  article  by  another  conveyance 
or  fi-om  some  other  source.^ 

1  Ogden  V.  Marshall,  8  N.  Y.  340 ;  The  Hawkins  v.  Hoffman,  6  Hill,  586;  Pack- 
Tribune,  3   Sumn.  144;  The  Zenobia,  ard  d.  Getman,  4  Wend.  613;  Robinson 
Abbott's  Adm.  48 ;  Porter  t;.  Steamboat  v.  Austin,  2  Gray,  564. 
New  England,  17  Mo.  290;  O'Connor  »  Hackett  v.  The  Railroad,  35  N.  H. 
V.  Forster,  supra;  Crouch  v.  The  Rail-  390. 

way,  II  Exch.  742;  Oakes  v.  Richard-  •'Benton  v.  Fay,  64  111.  417;  Priestly 

son,  2  Lowell's  Dec.   173;    Grund  v.  w.  The  Railroad,  26  id.  205;  Green  v. 

Pendergast,  58  Barb.  216.  Williams,  45  id.  206. 

^Scovill  V.  Griffith,    13    N.  Y.  509; 
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CHAPTER  XIV. 

ACTIONS  AGAINST  CARRIERS  FOR  INJURIES  TO  PAS- 
SENGERS. 

§  777.  Actions  for  injuries  at  common  law.  By  the  com- 
mon law,  the  right  of  action  for  the  personal  injury  sustained  by  the 
passenger,  through  the  negligence  of  the  carrier,  was  confined 
solely  to  him ;  and  in  case  of  his  death  without  a  recovery,  the 
right  did  not  survive  nor  pass  to  his  personal  representatives,  but 
ceased  with  the  termination  of  his  life,  according  to  the  maxim 
actio  personalis  nioritur  cum  -persona}  But  if  it  could  be  shown 
that  the  injured  passenger  stood  in  the  relation  of  servant  to  the 
plaintiff,  and  that  in  consequence  of  the  injury,  the  plain tiiT  had 
sustained  damage  by  the  loss  of  the  services  of  the  servant,  he 
was  allowed  to  recover,  not  directly  for  the  personal  injury,  but 
for  the  consequential  pecuniary  loss ;  and,  in  theory  at  least,  his 
recovery  was  limited  by  the  extent  of  this  loss,  the  right  of  ac- 
tion for  the  injury  to  his  person  being  in  the  injured  party,  and 
ceasing  to  exist  upon  his  death.^ 

§  778.  Parent's  right  of  action.  Upon  this  principle  the  pa- 
rent has  a  right  of  action  for  an  injury  to  his  minor  child,  who 
is  regarded  as  under  his  dominion  and  in  that  sense  as  his  servant ; 
and  consequently  it  has  been  held  that  his  right  of  recovery  will 
be  limited  by  the  actual  consequential  injury  which  he  has  sus- 
tained by  the  loss  of  the  child's  service.  Such  at  least  is  under- 
stood to  be  the  extent  of  his  common  law  right ;  and  it  is  conse- 

'  Baker  I).  Bolton,  i  Camp.  493;  Ca-  att  w.  Adams,  16  Mich.  *8o;  Soule  t>. 

rey  v.  The   Railroad,    i    Cush.   475;  The  Railroad,  24  Conn.  575;  Louisville 

Kearney  v.   The    Railroad,  9  id.   109;  etc.  R.  R.  v.  Burke,  6  Cold.  45;  Lyons 

Whitford  v.  The  Railroad,  23  N.  Y.  v.  Woodward,  49  Me.  29;   Palfrey  v. 

465;  Dickins  v.  The  Railroad,  id.  158;  The  Railroad,  4  Allen,  55;   Hubgh  v. 

Ohio  etc.  R.  R.  v.  Tindall,  13  Ind.  366;  The  Railroad,  6  La.  Ann.  495. 

Eden  v.  The  Railroad,  14  B.  Mon.  204;  2  Hall  v.  Hollander,  4  B.  &  C.  66a 
Green  v.  The  Railroad,  28  Barb.  9;  Hy- 
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quently  held  that  the  mere  relation  of  parent  and  child  of  itself 
confers  no  right  of  action  upon  the  former  for  an  injury  done  to 
the  latter,  but  that  there  must  be  evidence  of  service,  of  which, 
the  parent  has  been  deprived  in  consequence  of  the  injury.* 

§  779.  But  in  this  country,  greater  latitude  has  been  allowed 
in  the  recovery  by  the  parent,  and  it  has  been  held  that  he  may 
recover,  not  only  for  the  loss  of  service,  but  for  the  expense  of 
the  sickness  of  the  plaintiff's  wife,  caused  by  the  shock  to  her 
feelings  by  the  negligent  killing  of  her  son;*  for  distress  of  mind 
occasioned  by  the  child's  death,  and  for  the  expenses  of  its  fu- 
neral;^ and  also  for  the  expenses  incurred  by  the  parent  in  the 
curing  or  attempt  to  cure  the  child  of  its  injuries;*  and  this  it 
would  seem  is  the  case,  without  reference  to  the  capacity  of  the 
child  to  render  service  to  its  parent.  It  has  also  been  held,  that 
in  estimating  the  damages  sustained  by  the  parent,  not  only  the 
loss  up  to  the  time  of  the  trial  might  be  considered,  but  all  such 
prospective  loss  as  must  necessarily  accrue  from  the  injury;'  and 
that  where  injuries  were  maliciously  inflicted,  the  parent  might 
recover  not  only  compensatory  but  even  exemplary  or  punitive 
damages.'  But  it  seems  that  in  estimating  the  value  to  the  pa- 
rent of  the  child's  future  services,  the  expenses  of  his  support 
during  minority  should  be  considered.' 

§  780.  Husband's  right  of  action.  So,  by  the  common  law, 
the  husband  being  entitled  to  the  labor  and  earnings  of  the  wife, 
and  to  all  property  acquired  as  the  fruits  of  her  labor,  any  injury 
done  to  her,  either  by  design  or  by  negligence,  would,  upon  the 
same  principle,  be  the  subject  of  an  action  for  damages  by  the 
husband,  and  he  would  be  entitled  to  recover,  not  only  for  the 
loss  of  the  services  of  his  wife,  but  for  any  expenses  incurred  by 
him  in  consequence  of  the  injury  inflicted.'     And  although  the 

'  Hall  v.  Hollander,  supra;  Kennard  Penn.  R.  R.  v.  Kelley,  31  Penn.  St  372. 
V.  Burton,  25  Me.  39;  James  v.  Chris-  '  Drew  v.  The  Railroad,  26  N.  Y.  49. 
ty,  18  Mo.  162.  6  Klingraan  v.  Holmes,  54  Mo.  304; 

«  Ford  V.  Monroe,  20  Wend.  210.  Magee  v.  Holland,  3  Dutcher,  86. 

«  Owen  V.  Brockschmidt,  54  Mo.  285.        '  Telfer  v.  Railroad,  i  Vroom,  188. 

<  Dennis  v.  Clark,  2  Cush.  347 ;  Saw-        »  Filer  v.  The  Railroad,  49  N.  Y.  47; 

yer  v.  Sauer,  10  Kan.  519;   Sykes  v.  Sloan  v.  The   Railroad,  i  Hun,  540; 

Lawlor,  49  Cal.  236;  Karr  v.  Parks,  44  Brooks  v.  Schwerin,  54  N.  Y.  343. 
id.  46;  Durden  v.  Barnett,  7  Ala.  169; 
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injury  might  result  in  the  death  of  the  wife,  this  would  not  de- 
prive the  husband  of  his  right  to  recover  for  the  loss  which  he 
had  previously  sustained.  Her  death  could  not  extinguish  a 
right  of  action  which  had  previously  existed.^  And  the  sam? 
rule  would  apply,  of  course,  in  case  of  the  death  of  the  servant 
or  child.' 

§  781.  Relation  of  servitude  necessary  at  common  law. 
The  right  of  one  person  to  recover  damages  for  an  injury  done  to 
another  exists,  however,  only  when  in  fact  or  by  construction  of 
law  that  other  is  the  servant  of  the  former;  and  depends  solely 
upon  the  relation  of  servitude  and  the  loss  of  service.'  It  there- 
fore follows  that  no  such  right  of  action  exists  on  behalf  of  the 
child,  the  servant,  or  the  wife,  for  an  injury  done  to  the  parent, 
the  master  or  the  husband,  as  the  case  may  be,  unless  it  be  con- 
ferred by  statute,  however  much  the  person  standing  in  such  de- 
pendent relation  may  have'  been  the  sufferer  by  the  infliction  of 
the  injury;  and  whether  the  injury  resulted  in  the  death  of  the 
party  or  not,  no  right  to  recompense  or  satisfaction  from  the 
wrongdoer  accrued,  by  the  rules  of  the  common  law,  to  any 
other  person,  by  virtue  of  his  relation  to  or  dependence  upon  the 
person  to  whom  the  wrong  had  been  done. 

§  782.  Statutory  right  of  action  in  case  of  death. 
This,  which  was  long  regarded  as  one  of  the  imperfections  of 
the  law,  was  at  length  remedied  by  legislative  enactment,  con- 
ferring a  right  of  action  when  death  was  the  consequence  of  the 
injury  and  had  put  it  out  of  the  power  of  the  injured  person  him- 
self to  obtain  redress  for  the  wrong.  This  change  was  first 
effected  in  England  by  what  is  known  as  Lord  Campbell's  Act,* 
which,  after  reciting  that  no  action  at  law  is  now  maintainable 
against  a  person  who,  by  his  wrongful  act,  neglect  or  default, 
may  have  caused  the  death  of  another  person,  and  that  it  is  often- 
times right  and  expedient  that  the  wrongdoer  in  such  case 
should  be  answerable  in  damages  for  the  injury  so  caused  by 
him,  enacts  that  "  wherever  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  de- 

'  Hyatt    V.   Adams,    16  Mich.    180;        '  Hall  v.  Hollander,  4  B.  &  C.  660. 
Long  V.  Morrison,  14.  Ind.  595.  *9th  and  loth  Victoria,  ch.  93. 

s  Ford  V.  Monroe,  20  Wend.  210. 
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faiilt  is  such  as  would  (if  death  had  not  ensued),  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then  and  in  every  such  case  the  person  who 
would  have  been  liable  if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the  death  of  the  per- 
son injured,  and  although  the  death  shall  have  been  caused  un- 
der such  circumstances  as  amount  in  law  to  a  felony;"  that 
"  every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent  and  child  of  the  person  whose  death  shall  have  been  so 
caused,  and  shall  be  brought  by  and  in  the  naime  of  the  executor 
or  administrator  of  the  person  deceased;  that  in  every  such 
action,  the  jury  may  give  such  damages,  as  they  may 'think  pro- 
portioned to  the  injury  resulting  from  such  death,  to  the  parties 
respectively  for  whose  benefit  such  action  shall  be  brought,  and 
that  the  amount  so  recovered,  after  deducting  the  costs  not  recov- 
ered from  the  defendant,  shall  be  divided  amongst  the  before- 
mentioned  parties,  in  such  shares  as  the  jury  by  their  verdict 
shall  find  and  direct" 

§  783.  This  act  has  been  the  model  after  which  the  many 
acts  of  a  similar  character  in  this  country  have  been  framed.  It 
is  believed  that  none  of  the  states  are  without  statutes  which 
provide  substantially  according  to  the  English  act.  And  while 
they  are  not  confined  either  in  terms  or  in  intention  to  carriers 
of  passengers,  but  apply  generally  to  wrongdoers  of  every 
description,  more  frequent  occasion  is  perhaps  found  for  their 
application  to  cases  against  such  carriers,  than  to  any  other  class 
to  whose  acts  of  negligence  death  may  be  attributable;  and  they 
therefore  become  of  the  utmost  importance  to  such  carriers, 
when  it  becoines  necessary  to  enquire,  not  only  for  what,  but  to 
whom  they  are  liable  in  the  conduct  of  their  business. 

§  784.  Province  of  jury  in  allowing  damages.  Of  the 
right  of  action  under  these  statutes  it  has  been  said,  that  while 
the  foundation  of  the  recovery  contemplated  by  them  is  solely 
the  pecuniary  loss  to  the  surviving  kindred,  the  absence  of  proof 
of  special  pecuniary  damage  resulting  from  the  death,  by  the 
negligence  of  the  defendant,  of  a  child  only  three  years  oM, 
would  not  justify  the  court  in  nonsuiting  the  plaintiff,  or  in  direct- 
ing the  jury  to  find  only  nominal  damages.     "It  was,"  said  the 
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court,  "  within  the  province  of  the  jury,  who  had  before  them 
the  parents,  their  position  in  life,  the  occupation  of  the  father, 
and  the  age  and  sex  of  the  child,  to  form  an  estimate  of  the  dam- 
ages, with  reference  to  the  pecuniary  injury,  present  or  pros- 
pective, resulting  to  the  next  of  kin.  Except  in  very  rare  in- 
stances, it  would  be  impracticable  to  furnish  direct  evidence  of 
any  specific  loss  occasioned  by  the  death  of  a  child  of  such  ten- 
der years;  and  to  hold  that,  without  such  proof,  the  plaintiff 
could  not  recover,  would,  in  effect,  render  the  statute  nugatory 
in  most  cases  of  this  description.  It  cannot  be  said,  as  a  matter 
of  law,  that  there  is  no  pecuniary  damage  in  such  a  case,  or  that 
the  expense  of  maintaining  and  educating  the  child  would  neces- 
sarily exceed  any  pecuniary  advantage  which  the  parents  could 
have  derived  from  his  services,  had  he  lived.  These  calcula- 
tions are  for  the  jury;  and  any  evidence  on  the  subject,  beyond 
the  age  and  sex  of  the  child,  the  circumstances  and  condition  in 
life  of  the  parents,  and  other  facts  existing  at  the  time  of  the 
death  or  trial,  would  necessarily  be  speculative  and  hypothetical, 
and  would  not  aid  the  jury  in  arriving  at  a  conclusion." ' 

§  785.  And  in  another  case  it  was  held,  that  while  the  jury 
must  be  satisfied  that  pecuniary  loss  had  resulted  to  her  children 
from  the  death  of  the  mother  by  the  defendant's  neghgence,  yet 
if  so  satisfied,  they  were  at  liberty  to  allow  damages,  from  what- 
ever source  they  actually  proceeded  which  could  produce  them ; 
and  that  if  the  jury  were  satisfied  "from  the  history  of  the  family 
or  the  intrinsic  probabilities  of  the  case,  that  they  (damages) 
were  sustained  by  the  loss  of  bodily  care,  or  intellectual  culture, 
or  moral  training,  which  the  mother  in  that  case  had  before  sup- 
plied," they,  the  jury,  were  at  liberty  to  allow  them.^ 

§786.  Dependence  for  support  not  necessary  to  re- 
covery. It  has  also  been  held  in  a  number  of  cases,  that  while 
it  must  be  shown  that  damages  of  a  pecuniary  nature  have  been 
sustained  by  those  on  whose  behalf  the  action  is  brought,  it  need 

'  Ihl  V.  The  Railroad,  47  N.  Y.  317.  Railroad  v.  Weldon,  52  111.  290.     But 

'^  Mclntyre  v.  The  Railroad,  37  N.  Y.  that  loss  of  society  alone,  or  even  men- 

287.    See  also  Pym  v.  The  Railway,  tal  suflfering,  are  not  to  be  considered, 

4  Best&  S.  396;  Tilley  v.  The  Rail-  ses  infra,  §  788. 

road,  24  N.  Y.  471 ;  S.  C.  29  N.  Y.  252 ; 
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not  be  shown  that  they  had  a  claim  upon  their  deceased  relative 
for  support  or  otherwise,  which  amounted  to  a  legal  right;  as  if 
they  be  brothers  and  sisters;'  or  if  the  case  be  that  of  a  husband, 
whose  wife  left  no  surviving  children,  the  husband  in  such  case 
being  the  sole  legal  distributee  of  her  personal  estate;^  or  a 
father,  for  whose  benefit  the  action  is  brought  for  the  death  of 
his  son,  who  had  been  emancipated  from  his  control,  and  did  not 
live  with  him;'  or  a  widowed  mother,  on  whose  behalf  a  suit 
was  brought  for  the  negligent  killing  of  her  son,  whether  she 
was  entitled  to  his  services,  and  had  a  legal  claim  upon  him  for 
her  support  or  not.* 

§  787.  It  has  in  fact  been  expressed  in  a  number  of  the  cases, 
as  the  opinion  of  the  judges,  that  the  action  under  these  statutes 
may  be  brought  on  behalf  of  any  of  the  kindred  of  the  deceased 
person  who  would  be  entitled  to  any  portion  of  his  estate  by  the 
law  of  distributions;  and  that  it  wiU  be  for  the  jury  to  say 
whether,  by  his  death,  any  reasonable  expectation  of  benefit 
from  the  continuance  of  the  life  of  the  deceased,  on  the  part  of 
the  kinsman,  has  been  disappointed;  and  if  so,  what  the  value 
of  such  reasonable  expectation  was.' 

§788.  Only  next  of  kin  may  recover  damages.  And 
it  is  essential  that  it  should  be  averred  in  the  declaration,  and 
proven,  that  there  are  next  of  kin  surviving  the  deceased,  who, 
under  the  law  regulating  the  distribution  of  his  assets,  would  be 
entitled  to  them,  and  on  whose  behalf  the  action  is  brought.^ 

'Railroad    Company    v.   Barron,   5        '  Paulmier  v.  The  Railroad,  supra; 

Wall.  90;  Penn.  R.  R.  v.  McClosky,  City  of  Chicago  v.  Major,  18  111.  349; 

23   Penn.   St.  526;    Grotenkemper  v.  JefFersonville  etc.  R.  R.  v.  Hendricks, 

Harris,  25  Ohio  St.  510;  Paulmier  v.  41  Ind.  48;  Franklin  v.  Railway,  3  H. 

The  Railroad,  5  Vroom,  151.  &  N.  2ii;   Duckworth  v.  Johnson,  4 

« Steel  V.  Kurtz,  28  Ohio  St.  191.  id.  653;  R.  R.  v.  Baches,  e,t^  111.  379; 

s  Franklin  v.  Ths  Railway,  3  Hurl.  R.  R.  v.  Weldon,  52  id.  290;  Pym  v. 

&  N.  211 ;  Dalton  v.  The  Railway,  4  Railway,  4  Best  &  S.  396. 
Com.  B.  (N.  S.)  296.  6  Chicago  etc.  R.  R.  v.  Morris,   26 

<Penn.  R.  R.  v.  Bantom,  S4  Penn.  111.  400;   The  Indianapolis  etc.  R.  R. 

St.  495;  Quin  v.  Moore,  15  N.  Y.  432;  v.  Keeley,  23  Ind.  133;  The  Jefferson- 

Penn.  R.  R.  t;.  Keller,  67  Penn.  St.  300;  ville  etc.  R.  R.  v.  Hendricks,   supra; 

State  of  Md.  v.  Railroad,  24  Md.  84;  Barnes  v.  Ward,  9  Com.  B.  392;  Con- 

Weems  v.  Mathieson,  4  Macq.  H.  L.  ant  v.  Griffin,  48  111.  41a 
Cas.  215;  R.  R.  u.  Tindall,  13  Ind.  366. 
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Hence  if  the  husband,  not  being  of  the  next  of  kin  of  the  wife, 
and  the  statute  not  having  made  any  provision  for  his  benefit  in 
case  of  her  death  by  the  negligent  aci  of  a  wrongdoer,  as  her 
administrator  bring  an  action  under  it,  his  loss  cannot  enter  into 
the  estimate  of  the  damages,  and  he  can  recover  only  for  the 
pecuniary  injury  sustained  by  the  next  of  kin.*  So  where  a 
father,  as  administrator  of  his  deceased  son,  sued  under  the  stat- 
ute for  his  own  benefit  as  sole  next  of  kin,  his  mental  anguish  as 
a  parent,  and  the  loss  of  his  son's  society,  were  excluded  from 
consideration,  and  he  was  allowed  to  recover  only  the  pecuniary 
damages  he  sustained  as  next  of  kin.^  And  where  the  widow 
of  the  decedent  sued  as  administratrix  for  the  benefit  of  herself 
and  a  minor  child,  the  loss  of  support  caused  by  the  death  was 
held  to  be  not  only  a  proper,  but  a  controlling  consideration  in 
fixing  the  amount  of  pecuniary  loss  sustained.^  In  such  cases, 
although  there  could  have  been  no  claim  upon  the  deceased  had 
he  survived,  as  a  legal  right,  yet  the  damages  should  be  calcu- 
lated in  reference  to  a  reasonable  expectation  of  pecuniary  bene- 
fit, as  of  right  or  otherwise,  from  the  continuance  of  the  life;  of 
which  the  jury  were  to  judge  from  all  the  circumstances.*  But 
in  these  actions  brought  under  the  statute,  the  mental  suffering 
or  loss  of  society  resulting  to  the  next  of  kin  by  reason  of  the 
death,  which  constitute  the  solatium  of  the  Scotch  law,  are  not 
to  be  considered  in  estimating  the  damages.' 

§  789.  Statute  gives  no  new  right  of  action.  Under 
the  English  statute,  it  has  been  held  that  no  new  right  of  action 
is  given  to  the  personal  representative  or  to  the  surviving  kin- 
dred of  the  deceased.  It  is  still  the  same  right  of  action  which 
he  would  have  had,  had  he  lived,  and  which  passes  to  them  upon 
his  death,  though  the  statute  provides  a  new  principle  as  to  the 
assessment  of  damages.  Consequently,  if  the  party  in  his  life- 
time has  compromised  with  the  wrongdoer,  or  has  acquitted  him 

,'  Dickins  v.  The  Railroad,  23  N.  Y.  Railroad  v.  Harwood,  80  111.  88;  Rail- 

158.  road  V.  Zebe,  33  Penn.  St.  318;  Rail- 

•Telfer  «.  The  Railroad,  i  Vroom,  road  w.  Vandever,  36  id.  29S;  Telfer  t'. 

188.  Railroad,  i  Vroom,  188;  Steel  v.  Kurtz, 

»  R.  R.  V.  Baches,  55  Ill.*379- .  28  Ohio  St.  191 ;  Railroad  v.  Tindall, 

*See  cases  cited  in  last  section.  13  Ind.  366;  State  v.  Railroad,  24  Md. 

"Blake   v.  Railway,   18  Q.   B.  93;  84;  Potter  f.  Railway,  21  Wis.  372. 
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from  liability  to  damages,  or  has  recovered  in  an  action  in  his 
own  name  for  the  injury,  before  his  death,  it  will  be  a  bar  to  any 
future  action,  on  behalf  of  those  named  in  the  statute,  for  the 
same  cause.^  This  decision  limits  the  extent  and  appHcation  of 
the  rule  laid  down  by  the  court  of  Queen's  Bench  in  Blake  v. 
Railway.'  It  was  there  held  that  "  the  act  does  not  transfer  the 
old  right  of  action  to  the  representative,  but  gives  to  the  repre- 
sentative a  totally  new  right  of  action,  on  different  principles." 
But  when  this  language  was  invoked  in  Read  v.  Railway,  it 
was  expressly  restricted  to  the  question  of  the  solatium;  as  to 
which,  it  was  said,  the  statute  "  may  provide  a  new  principle  as 
to  the  assessment  of  damages,  but  it  does  not  give  any  new  right 
of  action.""  In  America,  it  has  been  generally  held  that  the 
right  of  action  recognized  by  the  statutes  is  the  old  and  not  a 
new  one;  though  it  is  to  be  observed  that  the  language  of  the 
American  statutes  is  generally  more  specific  in  this  respect  than 
the  English  act  already  cited.*  The  Iowa  statute  in  terms  recog- 
nizes the  action  brought  as  similar  to  "  a  claim  founded  on  con- 
tract against  the  wrongdoer,  and  in  favor  of  the  estate  of  the 
deceased."  This  limitation,  it  was  held,  "  does  not  create  a  nev/ 
cause  of  action,  but  simply  removes  the  common-law  bar  to  a 
recovery  where  the  wrongful  act  produces  death.*  The  Ken- 
tucky statute  allows  damages  to  be  recovered  "in  the  same 
manner  that  the  person  himself  might  have  done  for  any  injury 
where  death  did  not  ensue."  ^  Under  the  Connecticut  statutes, 
only  the  old  cause  of  action  is  recognized,  and  it  continues  to  the 
family  of  the  deceased  or  to  the  distributees  of  his  estate.''  In 
these  cases,  the  question  mooted  was  the  right  of  the  next  of 
kin  to  recover  damages  for  the  pain  and  suffering  experienced 
by  the  deceased,  the  pecuniary  damages  accruing  to  the  plaintiff' 
solely  not  being  considered.  This  conclusion  is  contrary  to  that 
reached  by  the  English  courts,  who,  as  above  shown,  have  ex- 
cluded from  the  account  of  damages  precisely  what  the  Connecti- 
cut cases  have  solely  admitted.     In  Tennessee,  a  still  different 

'  Read  v.  The  Railway,  L.  R.  3  Q.  «  Sherman  v.  Stage  Co.  24  Iowa,  515. 

B.  m-  e  Bowler  v.  Lane,  3  Met.  (Ky.)  311. 

'  Supra,  1  Murphy  v.  Railroad,  29  Conn.  496; 

» L.  R.  3  Q.  B.  5S8.  Goodsell  v.  Railroad,  33  id.  51. 
•  Supra,  §  782. 
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rule  prevails.  Both  the  old  right  of  action  of  the  decedent,  in- 
cluding damages  for  his  pain  and  suffering,  and  the  new  claim 
of  the  next  of  kin  personally,  are  considered  as  entering  into  the 
estimate  of  damages.^  This  is  under  a  statute  which  in  almost 
express  terms  bases  the  right  of  recovery  upon  the  principle 
announced  in  Sherman  v.  Stage  Co.*  Its  words  are,  "  the  right 
of  action  which  a  person  who  dies  from  injuries,  etc.,  *  *  * 
would  have  had  in  case  death  had  not  ensued,  shall  not  abate  or 
be  extinguished  by  his  death,  but  shall  pass  to  his  personal  rep- 
resentative," etc.  But  the  contrary  doctrine  has  been  held  in 
New  York,  that  the  statute  does  not  transfer  the  right  of  action 
which  the  deceased  would  have  had,  had  he  survived  the  injury, 
but  gives  to  his  personal  representative  an  entirely  new  and  in- 
dependent right  to  sue  for  the  benefit  of  surviving  relatives ;  and 
that  consequently  the  principle  of  compensation  upon  which 
damages  are  allowed  to  be  computed  when  the  action  is  by  the 
injured  party  himself,  and  according  to  which  his  mental  and 
physical  pain  may  be  taken  into  the  estimate,  in  addition  to  his 
pecuniary  loss,  does  not  apply.  The  construction,  therefore,  put 
upon  such  statutes,  is  that  they  intend  compensation  for  the 
pecuniary  loss  and  nothing  more.  "  The  theory  of  the  statute," 
as  said  by  Comstock,  J.,'  "is'  that  the  next  of  kin  have  a  pecu- 
niary interest  in  the  life  of  the  person  killed,  and  the  value  of 
this  interest  is  the  amount  for  which  the  jury  are  to  give  their 
'verdict.  Neither  the  personal  wrong  or  outrage  to  the  decedent, 
nor  the  pain  and  suffering  he  may  have  endured,  are  to  be  taken 
into  the  account.  These  would  be  the  foundation  of  the  action, 
and  would  furnish  the  criterion  of  damages  if  death  had  not 
ensued  and  the  injured  party  had  brought  the  suit.  But  the 
claim  of  the  administrator,  and,  through  him,  of  the  next  of  kin, 
is  altogether  different.  The  statute  imputes  to  them  a  direct 
pecuniary  loss  in  being  deprived  of  a  life  to  them  of  greater  or 
less  value."  This  ruling  was  considered,  but  not  followed,  in 
Sherman  v.  Stage  Co.* 

§  790.    Form  of  action  optional.    As  in  the  case  of  common 
carriers  of  goods  and  merchandise,  the  carrier  of  passengers 

'  Railroad  v.  Prince,  2  Heis.  580.  '  Quin  v.  Moore,  15  N.  Y.  435. 

'  Supra.  *  Supra. 
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may  be  sued  for  an  injury  to  the  passenger  by  his  negligence, 
either  in  assumpsit  for  the  breach  of  the  contract,  whether  ex- 
press or  implied,  to  carry  safely,  or  in  an  action  on  the  case  for 
the  wrong;'  and  the  same  rules  prevail  as  to  the  consequences 
of  the  misjoinder  or  nonjoinder  of  parties;^  and  the  same  ad- 
vantages and  disadvantages  are  experienced  in  the  one  form  of 
action  or  the  other,  when  the  injury  to  the  passenger  is  the  sub- 
ject of  the  action,  as  when  it  is  an  injury  to  goods.^ 

§  791.  Form  of  action  when  exemplary  damages  are 
CLAIMED.  Generally,  as  in  actions  against  the  common  carrier 
for  injury  to  goods  while  in  his  custody,  or  for  delay  in  their 
delivery,  compensation  being  the  rule  for  the  assessment  of 
damages  for  a  personal  injury  to  the  passenger,  it  can  make  no 
difference  in  the  amount  of  recovery,  whether  the  action  be  in 
assumpsit  for  a  breach  of  the  contract,  or  in  tort  for  neglect  of 
duty.  But  in  actions  for  wrongs  to  the  person,  the  circum- 
stances are  sometimes  such,  even  when  the  injury  has  occurred 
from  the  negligence  of  the  carrier,  that  the  law  will  not  limit  the 
recovery  to  the  actual  damage  sustained,  but  will  allow  what  are 
known  as  exemplary  or  vindictive  damages ;  *  and  whenever  this 
is  the  case,  and  the  plaintiff  would  seek  to  recover  such  dam- 
ages, he  must  declare  in  case  and  not  in  assumpsit.  For  when, 
by  his  own  election,  he  makes  the  breach  of  the  contract  the 
gravamen  of  his  action,  he  will  be  restricted  in  his  recovery  to 
the  damages  actually  sustained  as  the  proximate  result  of  such 
breach.' 

§792.  Recovery  by  personal  representative.  When, 
however,  the  right  of  action  survives  to  the  personal  represent- 
ative upon  the  death  of  the  injured  party,  as  it  does  by  the  com- 
mon law  so  far  as  it  rests  upon  the  breach  of  contract,  and  by 
statutory  provisions,  even  when  it  may  have  been  commenced 
by  him  in  his  lifetime  as  an  action  in  tort,  no  recovery  can  be 
had  by  such  personal  representative  in  his  official  character,  un- 

1  Knights  V.  Quarles,  2  Brod.  &  Bing.  »  Walsh  v.  The  Railway,  42  Wis.  23; 

102;  Penn.  R.  R.  t;.  The  People,  S.  Ct.  Craker  v.  The    Railway,  36  id.  657; 

of  Ohio  (1877),  6  Cen.  L.  Jour.  436.  New  Orleans  etc.  Railroad  v.  Moore, 

'^  Ante,  §  740-743.  40  Miss.  39;  Miss.  Cen.  R.  R.  v.  Ken- 

»  Ante,  §  744-749.  nedy,  41  id.  671. 

<Post,  §8n  et  seq. 
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less  it  be  shown  that  the  deceased  party  has  suffered  some  pecu- 
niary loss  which  has  impaired  to  that  extent  the  value  of  his 
estate,  such  as  loss  which  occurred  by  reason  of  his  being  him- 
self rendered  incapable  of  attention  to  his  business  affairs,  or  the 
loss  of  the  service  of  another  to  which  he  was  entitled,  and  of 
which  he  was  deprived  by  the  injury  inflicted  upon  such  servant 
through  the  carrier's  negligence.  The  damages  in  such  cases, 
unless  otherwise  provided  by  the  statute  law,  would  be  limited 
to  the  actual  pecuniary  loss ;  and  consequently  nothing  could  be 
recovered  on  the  ground  of  the  personal  pain  and  suffering  of  the 
deceased  party.*  The  Tennessee  statute  contains  the  peculiar 
provision  that  "if  the  deceased  had  commenced  an  action  before 
his  death,  it  shall  proceed  without  a  revivor."  ^  That  the  recov- 
ery in  that  state  may  include  damages  for  the  pain  and  suffering 
of  the  decedent  has  been  already  seen  in  Railroad  v.  Prince.' 

§793.  Proof  must  follow  allegations  of  pleadings. 
The  plaintiff  can  recover  only  on  the  grounds  stated  in  his  de- 
claration; and  hence  in  an  action  by  a  passenger  for  an  injury 
done  to  him  by  the  overturning  of  a  stage  coach,  if  the  declara- 
tion states  that  the  servants  of  the  defendant  negligently  "  drove, 
conducted  and  managed "  the  coach,  the  plaintiff  cannot  recover, 
if  the  negligence  consisted  in  sending  out  an  insufficient  coach.* 
So  if  the  declaration  should  charge  the  injury  to  the  passenger 
to  the  want  of  care  and  skill  on  the  part  of  the  driver  of  a  stage 
coach,  and  not  to  any  deficiency  in  the  coach,  harness  or  horses, 
proof  that  the  injury  was  occasioned  by  a  defect  in  the  lines 
could  give  no  right  of  recovery  to  the  plaintiff. 

§  794.  How  form  of  action  is  determined.  Whether  the 
action  in  each  particular  case  is  to  be  regarded  as  one  in  as- 
sumpsit or  in  case,  is  to  be  determined  by  the  same  rules  upon 
which  rests  the  distinctive  character  of  the  declaration  in  actions 
for  the  loss  of  goods.  It  does  not  follow  that  in  an  action  by 
the  passenger,  any  more  than  in  one  brought  by  the  owner 

'  Chamberlain  W.Williamson,  2  Maule  '  Sec.  2293,  Code  of  Tenn. 

&  S.  408;  Knights  v.  Quarles,  2  Bred.  »2  Heis.  580  (ante,  §  789). 

&  B.  102 ;  Lockier  v.  Patterson,  i  Car.  *  Mayor  v.   Humphries,    i   C.  &  P. 

&  Kir.  271;  Zabriskie  v.  Smith,  13  N.  251. 
Y.  322. 
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of  goods,  the  allegation  in  his  declaration  of  the  contract  or  un- 
dertaking to  carry  him  as  a  passenger  determines  that  the  action 
is  upon  the  contract  and  not  for  the  breach  of  duty.  In  many 
cases  the  contract  is  stated  as  the  inducement  or  consideration 
from  which  the  duty  results,  the  breach  or  neglect  of  which  is 
complained  of;  and  the  tort  or  wrong  arising  from  such  breach 
or  neglect  of  duty  is  the  gravamen  of  the  action.  In  such  cases, 
the  action  will  be  treated  as  in  case  and  not  in  assumpsit.  But 
the  distinction  between  the  two  forms  is  confessedly  nice  and 
difficult  to  draw.* 

§  795.  But  when  an  express  or  special  contract  with  the  car- 
rier is  not  alleged,  nor  its  breach  made  the  gravamen  of  the 
plaintiff's  action,  it  is  said  that  the  courts  will  be  inclined  to  treat  . 
actions  of  this  kind  as  founded  upon  the  breach  of  duty.^  And 
especially  is  this  true  under  a  system  of  pleading  in  which  the 
formal  distinctions  between  actions  are  abolished,  and  the  de- 
claration merely  states  the  facts  which  constitute  the  cause  of 
action.^  And  at  common  law,  in  the  absence  of  an  express  con- 
tract or  promise,  "if  from  a  given  state  of  facts  the  law  raises 
a  legal  obligation  to  do  a  particular  act,  and  there  was  a  breach 
of  that  obligation,  and  a  consequential  damage,  although  as- 
sumpsit might  be  maint^nable  upon  the  implied  promise,"  the 
more  appropriate  form  of  action  was  in  case.^ 

§  796.  Special  damages  must  be  pleaded.  It  is  also 
equally  necessary  for  the  passenger  who  sues  for  an  injury  occa- 
sioned by  the  negligence  of  the  carrier,  to  set  out  in  his  declara- 
tion any  special  damage  which  he  may  wish  to  recover;  and  a 
general  allegation  of  damages  at  the  end  of  his  declaration  will 
allow  proof  of  only  such  damages  as  are  the  usual  and  natural 
consequence  of  the  wrong  complained  of.  And  where  the 
plaintiff  undertook  to  show,  under  such  a  general  allegation,  her 
education  and  learning,  and  that  her  business  or  occupation  was 
that  of  a  school  teacher,  which  had  been  interrupted  by  the 
injury  sustained  by  her  through  the  carrier's  negligence,  it  was 

'  Emigh  V.  The    Railroad,   4  Biss.  *  New  Orleans  etc.  R.  R.  v.  Hurst, 

1 14-  36  Miss.  660. 

*  Heirn  w.  McCaughan,  32  Miss.  17;  ■■  Chittj'     on     PI.    135;    Burnett    t'. 

CoUyer  on  Part.  §  735.  Lynch,  5  Barn.  &  C.  589. 
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held  that  such  evidence  was  inadmissible.*  So  where,  without 
any  allegation  of  special  damage,  the  plaintiff  claimed  that  the 
damages  to  be  allowed  her  should  be  enhanced  by  reason  of  the 
fact  that  she  was  an  unmarried  woman,  and  that  the  injury  in- 
flicted upon  her  by  the  carrier's  negligence  impaired  her  matri- 
monial prospects,  and  the  judge  upon  the  trial  so  instructed  the 
jury,  it  was  held  that  this  was  error,  and  on  appeal  the  verdict 
was  set  aside.  "  The  defendant,"  said  the  court,  "  had  no  notice 
that  damages  would  be  claimed  for  any  such  cause,  and  there- 
fore could  not  be  prepared  to  prove  or  disprove  ^ts  existence. 
As  damages  have  been  given  for  a  special  injury,  having  no 
necessary  connection  with  the  wrongful  acts  of  the  defendant, 
and  neither  set  forth  in  the  declaration  nor  established  by  the 
evidence,  the  exceptions  must  be  sustained."  ^ 

§  797-  So  where,  under  the  general  ad  damnum  clause  of  his 
declaration,  the  plaintilT  undertook  to  show  that  he  had  a  large 
family  dependent  upon  him  for  support,  and  that  in  consequence 
of  the  injury  sustained  by  him  whilst  a  passenger  on  defendants' 
road,  through  the  negligence  of  their  servants,  he  had  become 
embarrassed  in  his  circumstances,  it  was  held  the  proof  was  not 
competent  with  a  view  of  increasing  the  plaintiff's  damages. 
"  Such  damages,"  it  was  said,  "  may  or  may  not  follow  a  tempo- 
rary bodily  disability.  They  may,  but  do  not  necessarily  attend 
upon  it.  Whether  they  do  or  not,  is  to  be  determined,  not  by  a 
consideration  of  the  principal  fact  complained  of,  but  by  looking 
to  the  pecuniary  condition  of  the  sufferer,  his  capacity  for  labor, 
his  social  relations,  and,  it  may  be,  to  other  independent  facts. 
Damages  of  this  nature  are,  therefore,  not  direct  or  necessary, 
but  special,  as  being  possible  only,  and  must  be  specially  averred 
to  let  in  evidence  of  them."  ^ 

§  798.  Proof  of  the  carrier's  negligence.  What  consti- 
tutes  such  negligence  on  the  part  of  the  carrier,  as  will  make 
him  liable  for  injuries  to  the  passenger  occasioned  thereby,  has 
already  been  the  subject  of  inquiry,  and  the  principles  upon 
which  his  liability  depends  have  been  stated  so  far  as  it  can  be 

'Baldwin  v.  The  Railroad,  4  Gra/,        i* Hunter  v.  Stewart,  47  Me.  419, 
333-  2  Laing  v.  Colder,  8  Barr,  479, 
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done  from  the  adjudicated  cases.'  Generally,  as  we  have  seen, 
it  is  a  question  of  fact  rather  than  of  law,  whether  in  any  particu- 
lar instance  the  carrier  is  chargeable  with  culpable  negligence, 
as  well  as  whether  the  passenger  has,  by  his  own  imprudence 
and  want  of  caution,  so  far  contributed  towards  bringing  the 
misfortune  upon  himself  as  to  exonerate  the  carrier  from  legal 
liability.  Direct  proof  of  negligence  is  in  most  cases,  from  the 
nature  of  the  occurrences  involving  the  question,  impossible,  and 
must  depend  upon  the  proof  of  circumstances  from  which  it  may 
be  inferred.^  Still,  as  the  law  will  not  presume  negligence,  it  will 
be  necessary  to  a  recovery  against  the  carrier,  in  every  case  in 
which  his  liability  depends  upon  its  existence,  for  the  plaintiff  to 
prove  it,  either  positively  or  by  the  evidence  of  facts  from  which 
it  may  be  reasonably  presumed. 

§  799.  Presumptions  as  to  negligence.  The  obligation 
of  the  carrier  of  passengers  being  to  exercise  the  utmost  care 
and  diligence  for  their  safety,  it  is  frequently  stated  as  a  rule  of 
evidence,  in  cases  resting  upon  the  question  of  his  negligence, 
that  proof  of  the  accident  and  of  the  injury  to  the  passenger 
thereby,  without  more,  at  once  creates  the  presumption  of  negli- 
gence which  it  becomes  incumbent  upon  him  to  rebut.  This, 
however,  is  not  a  correct  statement  of  the  law.  The  mere  hap- 
pening of  the  accident,  aside  from  the  circumstances  by  which 
it  has  been  occasioned  or  attended,  may  in  every  case  be  con- 
sistent with  the  exercise  of  the  highest  degree  of  care  and  cir- 
cumspection. Carriers  of  passengers  cannot  be  held  liable  for 
the  consequences  of  accidents  against  which  no  human  care  or 
foresight  could  have  provided;  and  if  nothing  be  shown  further 
than  that  an  accident  has  happened  to  his  vehicle,  from  whicli  a 
passenger  has  sustained  an  injury,  for  aught  that  would  appear, 
it  may  have  happened  from  some  cause  for  which  the  carrier 
could  not  be  held  responsible.  It  may  have  been  occasioned  by 
the  act  of  God,  which  excuses  alike  the  common  carrier  of  goods 
and  the  public  carrier  of  passengei-s;  or  by  the  act  of  a 
stranger,  against  which  it  was  impossible  for  the  cai-rier  to 

"Ante,  ch.  X.  Garrett  v.  The  Railway,  36  Iowa,  121; 

'III  Cen.  R.  R.v.  Cragin,  71  111.  177;    Lyons  n.  Rosenthal,  11  Hun,  46. 
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guard.^  And  the  fact  being  that  for  a  large  proportion  of  the 
accidents  which  occur  in  the  transportation  of  passengers,  and 
from  which  they  sustain  injui;ies,  the  carrier  is  in  no  wise  respon- 
sible, it  cannot  be  legally  inferred  in  any  instance  from  the  mere 
proof  of  the  accident,  without  showing  how  it  occurred,  that  it 
was  attributable  to  the  negligence  of  the  carrier  or  of  his  serv- 
ants. Nor  will  "  a  scintilla  of  evidence,  or  a  mere  surmise  that 
there  may  have  been  negligence "  on  his  part,  justify  a  verdict 
against  him."  Nor  can  a  recovery  be  had  against  him  where 
the  proof  is  equally  consistent  with  the  absence  as  with  the  ex- 
istence of  negligence,  or  where,  in  other  words,  it  is  left  doubt- 
ful from  all  the  evidence  whether  there  has  been  negligence 
or  not.' 

§  800.  But  the  carrier  being  required,  at  his  peril,  to  provide 
vehicles  and  other  apparatus  for  the  conveyance  of  passengers, 
without  defects  or  imperfections  which  can  be  discovered  by  the 
skillful  application  of  known  tests  for  their  detection,  and,  where 
he  is  the  owner  of  his  own  road  and  responsible  for  its  condition, 
being  bound  in  like  manner  to  see  that  it  and  its  appliances  are 
as  safe  for  the  conveyance  of  passengers  as  the  utmost  care  and 
diligence  can  make  them,  whenever  it  appears  that  the  accident 
has  occurred  through  some  defect  in  his  vehicle  or  machinery 
used  in  the  transportation,  or  in  the  road  upon  which  he  operates 
them,  a  strong  presumption  of  negligence  at  once  arises,  founded 
upon  the  probability  of  the  existence  of  some  defect  which  ex- 
treme vigilance,  aided  by  science  and  skill,  could  have  detected. 
Where,  therefore,  an  accident  happens  upon  a  railway,  from 
which  a  passenger  sustains  an  injury,  b)'^  the  breaking  down  of 
the  carriage,  or  by  the  running  off  of  the  train,'  or  by  the  spread- 
ing or  breaking  of  the  rails,  the  very  nature  of  the  occurrence 
will  be  prima  facie  evidence  of  negligence  in  the  company  or  its 

'  Deyo  V.  The  Railroad,.  34  N.  Y.  9;  ton,  118  id.  234;  Edgerton  v.  The  Rail- 

Astou  V.  Heaven,  2  Esp.  533;  Frink  v.  road,  39  N.  Y.  227;  Cotton  v.  Wood, 

Potter,  17  111.  406.  8  Com.  B.  (N.  S.)  568;  Hammack  v. 

*  Toomey  ».  The  Railway,  3  Com.  B.  White,  11  id.  588;  Cooke  v.  Waring, 

(N.  S.)  146;  Curtis  V.  The  Railroad,  18  2  Hurl.  &  C.  332;  Scott  v.  Dock  Co.  3 

N.  Y.  534;  Le  Barron  v.  The  Ferry  id.  596. 
Co.  II  Allen,  312;  Joy  -v.  Winnisim-        ' Cotton  w.  Wood,  supra, 
met  Co.  114  Mass.  63;  Kendall  v.  Bos- 
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N.  1037 ;  Carpjie  v.  The  Railway,  5  Ad. 
&  EI.  (N.  S.)  747;  Curtis  V.  The  Rail- 
road, supra;  B'eital  v.  The  Railroad, 
109  Mass.  398. 

s  Skinner  v.  The  Railway,  5  Exch. 
787. 


servants.'  And  so  o£  a  collision  between  two  trains;'  or  the 
overturning  of  a  stage  coach  upon  a  smooth  and  level  road  by 
the  coming  off  of  a  wheel;*  or  the  breaking  down  of  a  bridge 
upon  the  line  of  a  railway.* 

■  Dawson  v.  The  Railway,  7  Hurl.  &    stonstall,   which  was  also    an    action 

against  the  proprietors  of  a  line  of  stage 
coaches,  the  court  instructed  the  jury 
that  the  'facts  that  the  carriage  was 
upset  and  the  plaintiff's  wife  injured, 
were  prima  facie  evidence  that  there 
was  carelessness,  or  negligence,  or  want 
8  Ware  v.  Gay,  1 1  Pick.  106 ;  Parish  of  skill  on  the  part  of  the  driver ;  and 
V.  Riegle,  1 1  Gratt.  697.  threw  upon  the  defendant  the  burden 

♦Grote  V.  The  Railway,  2  Exch.  251.  of  proving  that  the  accident  was  not 
In  Curtis  v.  The  Railroad,  supra,  occasioned  by  the  driver's  fault'  Taken 
Selden,  J.,  after  stating  the  law  sub-  abstractly,  this  instruction,  which  was 
stantially  as  stated  in  the  text,  observes  sustained  by  the  court,  might  seem  to 
that  "  the  cases  in  which  it  has  been  be  in  conflict  with  the  principles  here 
said  that  a  presumption  of  negligence  contended  for ;  but  if  understood  in 
arises  from  the  mere  proof  that  an  ac-  reference  to  the  proof,  it  is  otherwise, 
cident  has  occurred,  will  appear,  if  ex-  The  plaintiff  had  proved  not  only  the 
amined,  not  to  conflict  materially  with  accident  and  injury,  but  that  the  pas- 
these  principles;  and  some  of  them  sengers  had  remarked  that  the  driver 
are,  I  think,  illustrative  of  the  distinc-  appeared  intoxicated,  and  so  told  the 
tion  just  suggested.  The  leading  cases  agent  of  the  proprietors;  that  the  road 
on  the  subject  are  those  of  Christie  v.  Was  perfectly  level  and  not  dangerous 
Griggs,  2  Camp.  79;  Stokes  v.  Salton-  or  difBcult,  and  that  the  reckless  con- 
stall,   13  Peters,    181;  Carpue  v.  The    duct  of  the  driver  had  called  out  re- 


London  and  Brighton  Railway  Com- 
pany, 5  Ad.  &  El.  (N.  S.)747;  Laingt;. 
Colder,  8  Barr,  479.  In  Christie  v. 
Griggs,  where  Sir  James  Mansfield  is 
supposed  have  laid  down  the  proposi- 
tion in  question,  it  was  proved  that  the 


peated  remonstrances  from  the  passen- 
gers, which  were  wholly  unattended 
to.  Here  was  ample  proof  of  negli- 
gence; and  the  judge  must  have  had 
these  circumstances  in  view  when  he 
made  his  remarks  to  the  jury.    *    * 


injury  was  caused  by  the  breaking  of    The   other    two    cases    were    actions 
the  axle-tree  of  the  coach,  upon  the    for  injuries  upon  railroads.     In  that  of 


top  of  which  the  plaintiff  was  seated; 
and  it  was  in  view  of  this  proof  that 
the  chief  justice  made  the  remark  that 
'the  plaintiff  had  made  a  prima  facie 
case  by  proving  his  going  on  the  coach, 
the  accident,  and  the  damage  he  had 
suft'ered.'  There  is  no  doubt  that,  in 
such  a  case,  negligence  should  be  pre- 
sumed for  the  reasons  which  have  been 
given.    In  the  case  of  Stokes  v.  Sal- 


Carpue  v.  The  London  and  Brighton 
Railway,  it  appeared  that  the  position 
of  the  rails  had  been  somewhat  de- 
ranged at  the  spot  where  the  injury 
took  place;  and  the  chief  justice 
charged  the  jury  that  it  having  been 
shown  that  the  exclusive  management, 
both  of  the  machinery  and  the  railway, 
was  in  the  hands  of  the  defendants,  it 
was  presumable  that  the  accident  arose 
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§8oi.  Prima  facie  case  of  negligence.  It  generally 
happens,  therefore,  in  actions  against  the  carrier  in  which  his 
'liability  depends  upon  the  finding  of  negligence,  that  in  proving 
the  injury,  the  character  of  the  accident  is  also  shown,  from 
which  it  can  be  seen  whether  there  was  negligence,  or  so  strong 
a  probability  of  its  existence  as  to  amount  to  a  presumption 
against  the  carrier,  and  to  cast  upon  him  the  burden  of  disprov- 
ing it;  and  whenever  it  appears  that  the  accident  was  of  that 
kind  which,  according  to  common  experience,  does  not  usually 
occur  except  from  some  fault  of  the  carrier  himself  or  of  his 
servants,  or  from  some  imperfection  in  his  conveyance  or  its  ap- 
pliances, or  from  the  unsafe  condition  of  his  road,  a  prima  facie 
case  is  made  against  him.^ 

§802.  Contributory  negligence  of  passenger.  The 
plaintiff  need  only  show  the  negligence  of  the  carrier  and  the 
injury  resulting  therefrom,  and  will  not  be  required  to  go  further 
and  show,  in  order  to  make  out  his  case,  that  he  himself  was 
free  from  contributory  negligence.'    But  the  carrier  may  show 


from  their  want  of  care,  unless  they 
gave  some  explanation  of  the  cause  by 
which  it  was  produced.  This  is  in 
perfect  accordance  with  the  principles 
which  have  been  here  advanced.  Laing 
V.  Colder  is  perhaps  the  strongest  case 
in  support  of  the  doctrine  against 
which  we  contend.  When  that  case 
was  heard  in  banco.  Bell,  J.,  said  '  the 
mere  liaffening  of  an  injurioust  acci- 
dent raises,  frima  facie,  a  presumption 
of  neglect,  and  throws  upon  the  car- 
rier the  otitis  of  showing  it  did  not  ex- 
ist.' But  the  charge  of  the  judge  at 
the  circuit,  upon  which  the  question 
arose,  was  not  so  broad.  He  instruct- 
ed the  jury  that  'in  the  present  case 
the  presumption  was  there  had  been 
negligence,'  a  charge  fully  justified  by 
the  proof,  which  was  that  the  accident 
occurred  while  the  car  was  crossing  a 
bridge  which  was  so  narrow  that  the 
plaintiff's  hand  lying  outside  the  car 
window  was  caught  by  the  bridge,  and 
his  arm  broken.    It  was  palpable  neg- 


ligence on  the  part  of  the  company  so 
to  construct  the  bridge.  In  no  instance, 
that  I  am  aware  of,  has  it  been  said  by 
any  judge  that  negligence  on  the  part 
of  the  carrier  was  to  be  presumed  from 
the  mere  happening  of  an  accident,  ex- 
cept where  the  facts  proved  in  the  par- 
ticular case  fully  warranted  the  pre- 
sumption upon  the  principles  here  in- 
sisted upon." 

'  See  Curtis  v.  Railroad,  and  other 
cases  cited,  supra. 

'  Hoyt  V.  The  City  of  Hudson,  41 
Wis.  105;  New  Jersey  Ex.  Co.  v.  Nich- 
ols, 33  N.J.  (4  Vroom)  434;  Railroad 
Co.  V.  Gladmon,  15  Wall.  401;  Mayo 
iJ.The  Railroad,  104  Mass.  137;  Durant 
«.  Palmer,  5  Dutcher,  544;  Milwaukee 
etc.  R.  R.  V.  Hunter,  11  Wis.  160; 
Achtenhagen  v-  Watertown,  18  id. 
331 ;  Johnson  v.  The  Railroad,  5  Duer, 
21,  20  N.  Y.  65;  Thompson  v.  The 
Railroad,  51  Mo.  190;  Cleveland  etc. 
R.  R.  V.  Rowan, '66  Penn.  St.  393; 
Hays  V.  Gallagher,  72  id.  136;  Robin- 
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that  the  death  of  the  passenger  was  attributable  to  his  own  neg- 
ligence, which,  upon  the  general  principles  in  regard  to  concur- 
ring or  contributory  negligence,  already  stated,'  will  exonerate 
him,  whether  the  injury  has  resulted  in  death  or  not.^  The  law 
will  never  presume  negligence  in  the  absence  of  evidence  to 
show  it,  whether  the  party  be  charged  with  it  or  not.  On  the 
contrary,  in  the  case  of  the  injured  passenger,  a  presumption 
would  arise  from  the  natural  instinct  of  self-preservation,  that  he 
was,  at  the  time  of  the  accident,  in  the  exercise  of  due  care  and 
caution  for  his  personal  safety,  and  that,  therefore,  the  injury 
was  solely  attributable  to  the  conduct  of  the  party  proven  to 
have  been  in  fault.  And  if  the  carrier  would  relieve  himself 
from  legal  liability  for  the  damage  sustained  by  his  passenger, 
b}''  reason  of  the  negligence  of  the  latter,  the  burden  is  upon 
him  to  make  it  appear.* 

§803.  There  are,  however,  decisions  to  the  contrary  upon 
this  question,  holding  it  to  be  incumbent  upon  the  plaintiff  in  an 
action  for  damages  for  an  injury,  sustained  by  him  through  the 
negligence  of  another,  to  prove  that  he  himself  was  in  the  exer- 
cise of  due  care  at  the  time  of  the  occurrence  of  the  accident. 
Such  is  the  settled  law  of  Iowa,*  and  of  Indiana.'  But  by  far 
the   greater  weight  of    authority,   and   especially  among  the 

son  V.  The  Railroad,  65   Barb.   146;  negligence  is  allowed  only  in  mitiga- 

Sheldon  v.  The  Railroad,  29  id.  226;  tion  of  damages.     Railroad  v.  Smith, 

Oldfield  V.  The  Railroad,  14  N.  Y.  310;  6  Heis.  174. 

Wilds    V.  The   Railroad,   24   id.  430;  »See  cases  cited,  supra. 

Smith  V.  The  Railroad,  37  Mo.  287;  *  Benton  v.  The  Railroad,  42  Iowa, 

Freeh  v.  The  Railroad,   39  Md.  574;  192. 

North  Central  Railway  v.  Geis,  31  id.  »  City  of  Fort  Wayne  v.  De  Witt,  47 

357-  Ind.  391 ;  Jackson  v.  The  Railroad,  id. 

'  Ante,  ch.  XI.  454;  Evansville  etc.  R.  R.  v.  Hiatt,  17 

2  Sherman  t;.  Stage  Co.  24  Iowa,  51,1;;  id.  102.    And  see  Birge  ».  Gardiner,  19 

Citizens'  Railroad  v.  Carey,   56  Ind.  Conn.  507;  Galena  etc.  R.  R.  t'.  Fay, 

396;  Willetts  V.  Railroad,  14  Barb.  585;  16  111.  558;  Lake  Shore  R.  R.  v.  Miller, 

Railroad  v.  Robinson,  44  Penn.  St.  175 ;  25  Mich.  274;  Detroit  etc.  R.  R.  v.  Van 

Railroad  t;.  Ogier,  35  id.  60.    But  under  Steinburg,  17  id.  99;    in  all  of  which 

the  Tennessee  statutes,  where  a  rail-  it  was  held    that   the  jSlaintifF   must 

road  company  is  convicted  of  negli-  show,   in  order  to  make  out  his  case 

gence  by  its  failure  to  observe  certain  against  the  carrier,  that  he  himself  was 

statutory  precautions  against  collisions  not  negligent  in  exposing  himself  to 

or    accidents,    proof   of    contributory  the  injury. 
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more  recent  cases,  is  in  favor  of  the  position  taken  in  the  pre- 
ceding section. 

§804.  Measure  of  damages.  Generally,  the  damages  to 
which  a  passenger  is  entitled,  who  has  been  injured  by  the  neg- 
ligence of  the  carrier,  are  measured  by  the  rule  of  compensation. 
But  the  elements  which  enter  into  the  question  of  compensation 
are  so  various,  and  in  themselves  so  uncertain,  that  it  furnishes, 
in  most  cases,  only  a  rule  for  approximation  to  the  actual  damage, 
and  much  must  after  all  be  left  to  the  sound  discretion  of  those 
whose  province  it  is  to  decide  upon  its  amount.  Certain  princi- 
ples, however,  have  been  settled  as  to  what  may  be  properly 
included  within  the  meaning  of  the  term  compensation,  which 
will  serve  as  guides  in  the  calculation. 

§805.  Compensation  for  pain  and  suffering.  One  of 
these  rules  is,  that  the  compensation  of  the  injured  party  will 
not  be  confined  to  his  mere  pecuniary  loss,  but  may  embrace 
recompense  for  the  pain  and  suffering,  of  both  body  and  mind, 
which  have  resulted  from  the  injury.^  And  the  jury  may  take 
into  consideration  future  as  well  as  past  physical  pain  and  suffer- 
ing. But  to  justify  them  in  doing  so,  it  must  be  made  reasonably 
certain  that  such  future  pain  and  suffering  are  inevitable,  ar^d  if 
they  be  only  probable  or  uncertain,  they  cannot  be  taken  into 
the  estimate.^ 

§806.  Future  damages  may  be  coksidered.  And  not 
only  the  present  loss,  or  that  which  has  already  accrued  from 
the  incapacity  of  the  injured  party  to  attend  to  his  ordinary  pur- 
suits, and  the  expense  which  he  has  incurred  for  medical  atten- 

'  Ransom  v.  The  Railroad,  15  N.  Y.  v.  The  Steamboat  Co.  48  N.  Y.  209, 

415;  Morse  v.  The  Railroad,  10  Barb.  46  Barb.  222. 

621;  West  f.  Forrest,  22  Mo.  344;  Ban-        'Curtis  v.  The  Railroad,  iS  N.  Y. 

non  i".  The  Railroad,  24  Md.  108;  Law-  534;  Aaron  v.  The  Railroad,  2  Daly, 

rence  v.  The  Railroad,  29  Conn.  390;  127.     In  Smith  v.  The  Railway  Com- 

Fairchild  v.  The  Stage  Co.  13  Cak  599;  pany,  23  Ohio  St.  10,  it  was  held  that 

Canal  Co.  t).  Graham,  63  Penn.  St.  290;  in  estimating   the  damages   sustained 

Smith  V.  Holcomb,  99  Mass.  552 ;  Holy-  by  the  plaintiff,  "  the  injury  to  the  feel- 

oke  V.  The   Railway,  48   N.  H.  541 ;  ings  caused  by  a  public  expulsion  from 

Smith  V.  Overby,  30  Ga.  241 ;  Cox  v.  the  cars  "  was  a  proper  subject  for  the 

Vanderkleed,  21  Ind.  164;  Wright  v.  consideration  of  the  jury,  even  though 

Compton,    53  id.  337 ;    Penn.   R.   R.  they  might  be  limited  to  compensatory 

V.  Allen,  53  Penn.  St.  276;  Swarthout  damages  only. 
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tion,  and  other  outlays  which  have  been  made  necessary  by  the 
injury,  are  to  be  considered,  but,  as  only  one  action  can  be 
brought  and  but  one  recovery  can  be  had,  it  is  proper  to  include 
in  the  amount  of  damages,  compensation  for  whatever  it  may  be 
reasonably  certain  the  plaintiff  will  suffer  from  future  incapacity 
or  loss  of  health,  as  the  result  of  his  injury;  and  he  may  recover 
for  the  loss  of  capacity  for  attention  to  his  ordinary  business, 
whether  it  be  physical  or  mental,  present  or  prospective.'     The 
state  of  health  of  the  party  injured  is  a  proper  subject  of  inquiry 
and  proof;''  also,  in  case  of  death  from  the  injury,  what  was  the 
probable  duration  of  his  life.^    And  evidence  is  admissible  to 
show  what  the  plaintiff  was  earning  in  his  business,  at  the  time 
of  the  accident  from  which  the  injury  arose,  with  a  view  of  com- 
puting his  loss  from  being  rendered  incapable  of  attending  to  it.* 
But  the  opinions  of  witnesses  as  to  the  amount  of  loss  thus  sus- 
tained are  inadmissible.'    Nor  will  it   be  competent  to  show, 
merely  with  a  view  of  increasing  the  amount  of  damages  where 
they  can  be  only  compensatory,  the  peculiar  circumstances  of 
the  plaintiff,  or  the  number  of  his  family  dependent  upon  him  for 
support,  without  showing  the  amount  of  his  earnings.*    The  de- 
fendant may  show  that  the  plaintiff's  business  was  unlawful.^ 
But  the  defendant  will  not  be  permitted  to  offset  the  damages 
sustained  by  the  plaintiffs  by  any  benefit  they  may  have  derived 
from  a  life  or  accident  insurance  policy.^     The  American  cases 

"Toledo  etc.  Railway  v.  Baddeley,  road  ».  Johnson,  38  Ga.  409;  David  i'. 

54IU.  i9;Frink  w.  Schroyer,  i8id.4i6;  Railroad,   41    Ga.   223;  Donaldson  v. 

Holyoke  v.  Thie  Railway,  48  N.  H.  541 ;  Railroad,  18  Iowa,  280. 

passenger    Railway   v.    Donahue,   70  *  Beisiegel  v.  The  Railroad,  40  N.  Y. 

Penn.  St.  119;  Kansas  etc.  Railway  v.  9;  Caldwell  v.  Murphy,  i  Duer,  233; 

Pointer,   9   Kan.   620;   Weisenberg  v.  City  of  Ripon  v.  Bittel,  30  Wis.  614; 

City  of  Appleton,  26  Wis.  56;  Drew  v.  Ballou  v.  Farnum,  11  Allen,  73;  Wade 

The  Railroad,  26  N.  Y.  49;  Russ  v.  v.  Leroy,  20  How.  34;  Nebraska  City 

The  War  Eagle,  14  Iowa,  363;  Howell  v.  Campbell,  2  Black,  590;  Sturgis  v. 

■V.  Goodrich,  69  111.  556;  Mclntyre  v.  Frost,  56  Ga.   iSS;  Hanover  R.  R.  v. 

Railroad,  37  N.  Y.  287,  47  Barb.  515;  Coyle,  55  Penn.  St.  396. 

Railroad  v.  Goodman,  62  Penn.  St.  329;  « Lincoln  v.  The  R.  R.  23  Wend.  425. 

Railroad  v.  Weldon,  52  111.  290;  Pot-  sChicago  v.  O'Brennan,  $5  111.  160; 

ter  V.  Railway,  21  Wis.  372.  Stockton  v.  Frey,  4  Gill,  406;  Shea  v. 

5  Birkett  v.  Railway,  4  H.  &  N.  730.  The  Railroad,  44  Cal.  414. 

»  Railroad  v.  State,  33  Md.  542 ;  Row-  i  Jaques  v.  The  Railroad,  41  Conn.  61. 

ley  V.  Railway,  L.  R.  8  Exch.  221 ;  Rail-  « Althorf  v.   Wolfe,  22   N.  Y.  355 ; 
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apply  this  rule  without  reference  to  the  distinction  between  cases 
brought  under  the  statute  and  those  brought  under  the  common 
law  rules.  In  England,  however,  this  ruling  is  limited  to  suits 
■brought  at  common  law  by  the  plaintift"  who  has  been  injured ; ' 
while  in  cases  under  Lord  Campbell's  act,  the  rule  of  ascertain- 
ing the  exact  pecuniary  loss  to  the  next  of  kin  admits  the  bene- 
fits derived  from  insurances  to  consideration.''  This  difference 
between  the  English  and  American  rules  on  this  subject  is  noted 
in  Harding  v.  Townshend,'  where  the  cases  illustrating  the  com- 
mon law  rule  are  collected. 

§  807.  Inconvenience  may  be  considered.  So,  the  incon- 
venience to  which  a  passenger  has  been  put,  or  the  annoyance 
to  which  he  has  been  subjected,  as  the  direct  and  natural  conse- 
quence of  the  wrongful  act  of  the  carrier,  may  be  taken  into  con- 
sideration in  connection  with  any  pecuniary  loss  he  may  have 
sustained  thereby,  in  fixing  the  amount  of  damages  to  which  he 
is  entitled;  and  it  has  been  held  that  such  personal  inconvenience, 
from  which  the  passenger  has  suffered  discomfort  as  its  imme- 
diate consequence,  may  be  made  the  substantive  ground  of  an 
action  for  damages,  regardless  of  any  expense  to  which  he  may 
have  been  put,  and  without  reference  to  loss  of  time  or  money .^ 

§808.  Suffering  must  be  real.  But  the  grievance  for 
which  the  action  is  brought  must  have  been  one  from  which  the 
plaintiff  was  a  real  sufferer.  Thus,  in  an  action  against  the  cap- 
tain of  a  ship  for  not  furnishing  good  and  wholesome  provisions 
to  a  passenger  on  a  voyage,  Lord  Denman,  in  his  charge  to  the 
jury,  told  them  that  although  he  thought  the  captain  did  not 
supply  so  large  a  quantity  of  food  or  fresh  provisions  as  usual 
under  such  circumstances,  there  was  no  real  ground  for  com- 
plaint, no  right  of  action,  unless  the  plaintiff  had  been  really  a 
sufferer;  "for  it  is  not,"  said  he,  "because  a  man  does  not  get  so 
good  a  dinner  as  he  might  have  had,  that  he  is,  therefore,  to 
have  a  right  of  action  against  the  captain  who  does  not  provide 

Railway    v.    Thompson,   56   111.    138;  ''Hicks  v.  Railway,  note  to  4  Best 

Harding   v.    Townshend,    43    Verm.  &  S.  403. 

536.  "Supra. 

'Bradburn    v.   Railway,   L.   R.    10  « Hobbs  w.  The  Railway,  infra,  §  809 ; 

Exch.  I.  The  Aberfoyle,  i  Blatch.  360. 
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all  that  he  ought;  you  must  be  satisfied  that  there  was  a  real 
grievance  sustained  by  the  plaintiff."  ^ 

§  809.  Damages  must  have  resulted  from  injury.  The 
damages  to  which  the  carrier  can  be  made  liable  must,  however, 
be  the  proximate  and  natural  consequence  of  the  injury.  It  will 
therefore  frequently  become  impoi  tant  to  determine  whether  the 
damages  are  so  directly  the  result  of  the  negligence  of  the  car- 
rier, as  to  fix  upon  him  liability  for  compensation.  This  subject 
has  recently  undergone  discussion  in  the  court  of  Queen's  Bench 
in  England,'  and  the  same  rule  was  applied  as  the  test  of  liability, 
as  in  an  action  for  damages  for  delay  in  the  transportation  of 
goods;  that  is,  that  they  must  be  such  that  they  may  be  fairly 
taken  to  have  been  contemplated  by  the  parties  as  the  probable 
result  of  the  breach  of  the  contract.  The  facts  were,  that  the 
plaintiffs,  a  man  and  his  wife,  became  passengers  upon  the  rail- 
way to  a  certain  station  near  their  home,  but  were  wrongfully 
carried  to  a  different  station  at  a  much  greater  distance  from  it, 
whereby  they  were  compelled  to  walk  a  considerable  distance 
late  at  night,  and  were  put  otherwise  to  great  inconvenience,  in 
consequence  of  all  which  the  wife  was  made  sick,  became  unable 
to  attend  to  her  domestic  affairs,  and  suffered  greatly  in  body 
and  mind.  Damages  were  asked  for  the  inconvenience  to  which 
they  had  been  put,  and,  for  the  sickness  of  the  wife.  It  was 
agreed  by  all  the  judges,  that  for  the  inconvenience  to  which  the 
plaintiffs  had  been  put  by  the  fault  of  the  carrier,  they  might 
recover,  but  that  the  damages  arising  from  the  sickness  of  the 
wife  could  not  be  allowed  because  too  remote ;  and  all  the  judges, 
after  admitting  the  great  difficulty  in  laying  down  any  principle 
or  rule  to  cover  all  cases,  thought  the  nearest  approach  to  it 
which  could  be  made  was,  that  only  such  damages  should  be 
given,  as  were  fairly  within  the  contemplation  of  the  parties  as 
the  possible  result  of  the  breach  of  the  contract,  at  the  time  it 
was  made,  or  such  as  might  reasonably  be  expected  to  arise 
naturally  and  directly  therefrom.'     So   when  a  railroad  train 

'Young  V.  Fewson,  8  Car.  &  P.  55.  "you  must  have   something  immedl- 
>Hobbs  v.  The  Railway,  L.  R.  10  Q.  ately  flowing  out  of  the  breach  of  con- 
s' '!!•  tract  complained  of,  something  imme- 
'   8  "  Therefore,"  said  Cockburn,  C.  J.,  diately  connected  with  it,  and  not  mere- 
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failed  to  stop  and  take  on  the  plaintiff  who  wished  to  go  to 
another  station  upon  the  road,  whereupon,  without  waiting  for 
another  train  or  hiring  a  conveyance  to  carry  him  there,  as  he 
might  have  done,  he  undertook  to  walk  the  distance,  and  became 


ly  connected  with  it  through  a  series  of 
causes  intervening  between  the  imme- 
diate consequence  of  the  breach  of  con- 
tract and  the  damage  or  injury  com- 
plained of.  To  illjjstrate  that,  I  cannot 
take  a  better  case  than  the  one  now  be- 
fore us :  Suppose  that  a  passenger  is 
put  out  at  a  wrong  station  on  a  wet 
night,  and  obliged  to  walk  a  considera- 
ble distance  in  the  rain,  catching  a  vio- 
lent cold  which  ends  in  a  fever,  and  the 
passenger  is  laid  up  for  a  couple  of 
months,,  and  loses  through  this  illness 
the  offer  of  an  employment  which 
would  have  brought  him  a  handsome 
salary.  No  one,  I  think,  who  under- 
stood the  law,  would  say  that  the  loss 
so  occasioned  is  so  connected  with  the 
breach  of  contract,  as  that  the  carrier 
breaking  the  contract  could  be  held 
liable.  Here,  I  think,  it  cannot  be  said 
the  catching  cold  by  the  plaintiff's  wife 
is  the  immediate  and  necessary  effect 
of  the  breach  of  contract,  or  was  one 
which  could  fairly  be  said  to  have  been 
in  the  contemplation  of  the  parties. 
As  my  brother  Blackburn  points  out, 
so  far  as  the  inconvenience  of  the  walk 
home  is  concerned,  that  must  be  taken 
to  be  reasonably  within  the  contempla- 
tion of  the  parties ;  because  if  a  carrier 
engages  to  put  a  person  down  at  a 
given  place,  and  does  not  put  him  down 
there,  but  puts  him  down  somewhere 
else,  it  must  be  in  the  contemplation  of 
everybody  that  the  passenger  put  down 
at  the  wrong  place  must  get  to  his 
destination  somehow  or  other.  If  there 
are  means  of  conveyance  for  getting 
there,  he  may  take  those  means,  and 
make  the  company  responsible  for  the 
expense;  but  if  there  are  no  means,  I 
40 


take  it  to  be  law  that  the  carrier  must 
compensate  him  for  the  personal  incon- 
venience which  the  absence  of  those 
means  has  necessitated.  That  flows 
out  of  the  breach  of  contract  so  imme- 
diately, that  the  damage  resulting  must 
be  admitted  to  be  fair  subject-matter  of 
damages.  But  in  this  case,  the  wife's 
cold  and  its  consequences  cannot  stand 
upon  the  same  footing  as  the  personal 
inconvenience  arising  from  the  addi- 
tional distance  which  the  plaintiffs  had 
to  go.  It  is  an  effect  of  the  breach  of 
contract  in  a  certain  sense,  but  removed 
one  stage ;  it  is  not  the  primary  but  the 
secondary  consequence  of  it ;  and  if  in 
such  a  case,  the  party  recovered  dam- 
ages by  reason  of  the  cold  caught  inci- 
dentally on  that  foot  journey,  it  would 
be  necessary,  on  the  principle  so  ap- 
plied, to  hold  that  in  the  two  cases 
which  have  been  put  in  the  course  of 
the  discussion,  the  p*ty  aggrieved 
would  be  equally  entitled  to  recover. 
And  yet  the  moment  the  cases  are 
stated,  everybody  would  agree  that,  ac- 
cording to  our  law,  the  parties  are  not 
entitled  to  recover.  I  put  the  case: 
Suppose  in  walking  home  on  a  dark 
night,  the  plaintiff  made  a  false  step, 
and  fell  and  broke  a  limb,  or  sustained 
bodily  injury  from  the  fall,  everybody 
would  agree  that  that  is  too  remote, 
and  is  not  the  consequence  which,  rea- 
sonably speaking,  might  be  anticipated 
to  follow  from  the  breach  of  contract. 
A  person  might  walk  a  hundred  times, 
or  indeed  a  great  many  more  times, 
from  Esher  to  Hampton,  without  fall- 
ing down  and  breaking  a  limb ;  there- 
fore it  could  not  be  contended  that  that 
could  have    been    anticipated    as  the 
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sick  therefrom,  it  was  held  that  the  sickness  did  not  result 
directly  or  naturally  from  the  failure  of  the  train  to  stop  and  take 
him  on,  and  that  the  damage  resulting  from  the  sickness  thus 
induced,  was  too  remote  and  could  not  be  allowed.* 

§  8io.  Damages  in  case  of  maltreatment.  In  actions  for 
the  maltreatment  of  the  passenger,  as,  for  instance,  in  his  wrong- 
ful expulsion  from  the  carrier's  conveyance,  by  the  carrier  him- 


likely  and  probable  consequence  of  the 
breach  of  contract.  Again,  the  party 
is  entitled  to  take  a  carriage  to  his  home. 
Suppose  the  carriage  overturns  or 
breaks  down,  and  the  party  sustains 
bodily  injury  from  either  of  those  causes, 
it  might  be  said,  '  If  you  had  put  me 
down  at  my  proper  place  of  destination, 
■where  by  your  contract  you  engaged 
to  put  me  down,  I  should  not  have  had 
to  walk,  or  to  go  from  Esher  to 
Hampton  in  a  carriage,  and  I  should 
not  have  met  with  the  accident  in  the 
walk  or  in  the  carriage.'  In  either  of 
those  cases  the  injury  is  too  remote, 
and  I  think  that  is  the  case  hcFe ;  it  is 
not  the  necessary  consequence,  it  is  not 
even  the  probable  consequence  of  a 
person  being  put  down  at  an  improper 
place  and  having  to  walk  home,  that  he 
should  sustain  either  personal  injury  or 
catch  a  cold.  That  can  not  be  said  to 
be  within  the  contemplation  of  the  par- 
ties, so  as  to  entitle  the  plaintiff  to  re- 
cover, and  to  make  the  defendants  lia- 
ble to  pay  damages  for  the  conse- 
quences.'' 

And  per  Blackburn,  J.:  "Although 
Lord  Bacon  had,  long  ago,  referred  to 
this  question  of  remoteness,  it  has  been 
left  in  very  great  vagueness  as  to  what 
constitutes  the  limitation;  and  there- 
fore I  agree  with  what  my  Lord  has 
said  to-day,  that  you  make  it  a  little 
more  definite  by  saying,  such  damages 
as  are  recoverable  as  a  man  when  mak- 
ing the  contract  would  contemplate 
would  flow  from  a  breach  of  it.    For 


my  own  part,  I  do  not  feel  that  I  can 
go  further  than  that  It  is  a  vague 
rule,  and  as  Bramwell,  B.,  said,  it  is 
something  like  having  to  draw  a  line 
between  night  and  day ;  there  is  a  great 
duration  of  twilight  when  it  is  neither 
night  nor  day;  but  on  the  question 
now  before  the  court,  though  you  can- 
not draw  the  precise  line,  you  can  say 
on  which  side  of  the  line  the  case  is. 
*  *  *  I  think  in  each  case  the  court 
must  say  whether  it  is  on  the  one  side 
or  the  other ;  and  I  do  not  think  that 
the  question  of  remoteness  ought  ever 
to  be  left  to  a  jury;  that  would  be  in 
effect  to  say  that  there  shall  be  no  such 
rule  as  to  damages  being  too  remote ; 
and  it  would  be  highly  dangerous  if  it 
was  to  be  left  generally  to  the  jury  to 
say  whether  tlie  damage  was  too  re- 
mote or  not." 

And  see  Hamlin  v.  The  Railway,  i 
Hurl.  &  N.  408;  Cranston  v.  Marshall, 
5  Exch.  395 ;  Woodger  v.  The  Railway, 
L.  R.  2  C.  P.  318;  Walsh  v.  The  Rail- 
road, 42  Wis.  23;  Burton  v.  Pinkerton, 
L.  R.  2  Exch.  340.  But  see  contra,  as 
to  the  liability  of  the  passenger  carrier 
for  the  sickness  of  the  passenger  occa- 
sioned by  the  carrier's  delay  and  breach 
of  contract;  Williams  i;.  Vanderbilt,  28 
N.  Y.  217;  Weed  v.  The  Railroad,  17 
id.  362;  Heim  v.  McCaughan,  32 
Miss.  17;  Mobile  &  Ohio  R.  R.  v.  Mc- 
Arthur,  43  Miss.  180. 

'  Indianapolis  etc,  R^Iway  v.  Birney, 
71  111.  391. 
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self  or  by  his  servants,  although  the  circumstances  may  be  such 
as  to  restrict  the  damages  to  such  as  are  merely  compensa- 
tory, the  manner  in  which  the  wrongful  act  is  performed  may 
be  taken  into  consideration,  and  any  indignity,  insult  or  unneces- 
sary rudeness  in  the  conduct  of  the  carrier  or  his  employees,  to- 
wards the  passenger,  may  be  considered  as  an  aggravation  of 
the  injury,  and  as  a  reason  for  enhancing  the  amount  of  the  dam- 
ages.' And  so  the  fact  that  the  wrongful  act  was  done  with 
rudeness,  in  the  presence  of  other  passengers,  under  circum- 
stances calculated  to  cause  feelings  of  shame  and  humiliation  on 
the  part  of  the  passenger,  may  also  be  taken  into  the  account; 
and  in  such  cases  the  passenger  will  be  entitled  to  recover  more 
than  nominal  damages,  though  he  may  have  suffered  no  pecu- 
niary loss.' 

§8ii.  Exemplary  or  PUNixoR-t-  damages  against  car- 
riers. The  law  does  not,  however,  always  limit  the  amount 
of  damages  which  may  be  recovered  by  the  injured  passenger, 
by  the  rule  of  compensation.  There  are  many  cases  in  which 
carriers  of  passengers,  in  common  with  other  tort-feasors,  under 
circumstances  evincing  malicious  motives  in  the  perpetration  of 
the  wrongful  act,  or  of  reckless  misconduct  in  the  attempt  to 
perform  the  assumed  duty,  will  be  held  liable  to  exemplary  dam- 
ages. Such  cases  may  be  divided  into  two  classes,  the  one  being 
cases  in  which  the  damages  claimed  are  attributable  to  the  neg- 
ligence of  the  carrier,  and  the  other,  cases  in  which  they  arise 
from  the  personal  maltreatment  of  the  passenger. 

§  812.  It  must  be  considered  as  now  thoroughly  settled  by 
the  authorities  in  this  country,  that  the  carrier  becomes  liable  to 
exemplary  damages  in  cases  of  injury  to  the  passenger  by  his 
negligence,  only  when  his  conduct  has  been  such  as  shows  him 
to  have  been  so  entirely  wanting  in  that  care  and  diligence 
which  the  law  rigorously  exacts,  as  to  be  justly  chargeable  with 
wanton  or  reckless  indifference  to  the  passenger's  safety.  When^ 
ever  this  is  the  case,  the  law  allows  another  element  to  enter  into 

'  Chitago  etc.  R.  R.  v.  Flagg,  43  111.  79  III.  584;  Toledo  etc.  Railway  v.  Mc- 

364;   Coppin  V.  Braithwaite,  8  Jurist,  Donough,  53  Ind.  289;  Smith  v.  The 

875.  Railway  Co.  23  Ohio  S*-.  10. 

'  Chicago  etc.  Railway  v.  Chisholrn, 
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the  computation  of  the  amount  of  the  damages,  not  because  the 
plaintiff  is  entitled  to  anything  more  than  strict  compensation, 
but  for  the  sake  of  the  salutary  effect  which  such  examples  may 
have  in  deterring  the  carrier  as  well  as  others  from  the  perpetra- 
tion of  similar  wrongs.'' 

§  813.  Negligence  or  recklessness  of  carrier's  serv- 
ants. But  the  carrier  cannot  be  held  liable  as  principal  to  ex- 
emplary damages  for  the  negligence  of  his  employees  or  serv- 
ants, however  reckless  or  criminal,  if  he  has  exercised  due  care 
in  their  selection,  and  has  neither  authorized  nor  approved  their 
conduct."  And  this  rule  applies,  whether  the  carrier  be  a  cor- 
poration, a  firm,  or  an  individual  person.'  A  contrary  opinion 
has,  however,  been  expressed,  and  the  law  has  been  held  differ- 
ently 


m  some  cases.' 


'  Milwaukee  etc.  Railway  v.  Arms, 
91  U.  S.  489;  Caldwell  v.  The 
Steamboat  Co.  47  N.  Y.  282 ;  Louis- 
ville etc.  R.  R.  V.  Smith,  2  Duvall,  556; 
Bapnon  v.  The  Railroad,  24  Md.  108; 
Memphis  etc.  R.  R.  v.  Green,  52  Miss. 
779;  New  Orleans  etc.  R.  R.  v.  Stat- 
ham,  42  id.  607;  Williamson  v.  The 
Stage  Co.  24  Iowa,  171;  Peoria  Bridge 
Ass.  V.  Loofnis,  20  111.  235 ;  Ky.  Cen. 
R.  R.  V.  Dills,  4  Bush,  593;  Bowler  v. 
Lane,  3  Met.  (Ky.)  311;  Millard  v. 
Brown,  35  N.  Y.  297. 

2  Ackerson  v.  The  Railway,  32  N.  J. 
(3  Vroom)  254;  Hagan  v.  The  Rail- 
road, 3  R.  Island,  88;  Hill  v.  The  Rail- 
road, It  La.  Ann.  292;  Wardrobe  v. 
Stage  Co.  7  Cal.  n8;  Turner  v.  The 
Railroad,  34  id.  594;  Milwaukee  etc. 
R.  R.  V.  Finney,  10  Wis.  3S8;  The 
Amiable  Nancy,  3  Wheaton,  546;  Mc- 
Keon  V.  The  Railway,  42  Mo.  79; 
Quigley  v.  The  Railroad,  11  Nev.  350; 
Mendesohn  v.  The  Anaheim  Lighter 
Co.  40  Cal.  657. 

*  Caldwell  v.  Steamboat  Co.  supra. 

"Atlantic  etc.  Railway  v.  Dunn,  19 
Ohio  St.  162;  Bowler  v.  Lane,  3  Met. 
(Ky.)  311;  New  Orleans  etc.  R.  R.  v. 
Bailey,  40  Miss.  395 ;  New  Orleans  etc. 


R.  R.  V.  Hurst,  36  id.  660;  Vicksburg 
etc.  R.  R.  V.  Patton,  31  id.  156;  Hopkins 
V.  The  Railroad,  36  N.  H.  9. 

In  the  case  of  the  New  Orleans  etc. 
R.  R.  7'.  Burke,  53  Miss.  200,  exem- 
plary damages  were  allowed  in  the  re- 
covery against  the  company,  for  the 
failure  of  the  conductor  of  the  train  to 
protect  the  passenger  from  maltreat- 
ment by  other  passengers.  The  facts 
of  the  case  have  been  given,  ante,  §  551. 
"  Weak  and  inefficient  action,"  said 
Chalmers,  J.,  "  might  well  render  the 
company  liable  for  compensatory  dam- 
ages; but  to  warrant  the  infliction  of 
punitory  damages,  there  must,  where 
the  carrier  is  held  liable  for  the  acts  of 
passengers,  be  a  wilful  failure  or  re- 
fusal to  act,  or  such  conduct  as  indi- 
cates sympathv  with  the  aggressors 
rather  than  with  the  aggrieved.  It 
was  the  subsequent  conduct  of  the 
officer,  in  making  no  attempt  to  check 
the  rioters,  in  leaving  them  masters  of 
the  car  and  of  the  plaintiff's  luggage,  in 
hurrying  the  plaintiflf  off  to  a  remote 
part  of  the  ti-ain,  and  allowing  his  as- 
sailants to  continue  their  cursing  and 
denunciation  of  him  in  the  adjoining 
car,  which  constitutes   the  worst  fea- 
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§  814.  But  if  the  carrier  has  authorized  the  reckless  act  of 
the  employee,  or  has  subsequently  ratified  or  approved  his  mis- 
conduct, or  has  employed  or  retained  in  his  employment  the  serv- 
ant or  employee  with  knowledge  of  his  unfitness  or  incompe- 
tency, he  may  be  held  liable  not  only  for  compensatory,  but  for 
exemplary  damages.  In  a  case  before  the  court  of  appeals  of 
New  York,^  in  which  the  attempt  was  made  to  hold  the  com- 
pany liable  for  exemplary  damages,  upon  the  ground  that  the  de- 
rangement of  a  switch,  which  had  occasioned  the  accident,  was 
attributable  to  the  drunkenness  of  the  switchman,  whose  intem- 
perate habits  were  known  to  the  agent  of  the  company  who  had 
authority  to  hire  or  discharge  the  men  there  employed  as  switch- 
tenders,  the  rule  upon  the  subject  was  thus  stated  by  Church,  C. 
J.:  "For  injuries  by  the  negligence  of  a  servant,  while  engaged 
in  the  business  of  the  master  within  the  scope  of  his  employ- 
ment, the  latter  is  liable  for  compensatory  damages;  but  for  such 
negligence,  however  gross  or  culpable,  he  is  not  liable  to  be 
punished  in  punitive  damages,  unless  he  is  also  chargeable  with 
gross  misconduct.  Such  misconduct  -may  be  established,  by 
showing  that  the  act  of  the  servant  was  authorized  or  ratified, 
or  that  the  master  employed  or  retained  the  servant,  knowing 
that  he  was  incompetent,  or,  from  bad  habits,  unfit  for  the  posi- 
tion he  occupied.  Something  more  than  ordinary  negligence  is 
requisite;  it  must  be  reckless  and  of  a  criminal  nature,  and  clearly 
established.  Corporations  may  incur  this  liability  as  well  as 
private  persons.  If  a  railroad  company,  for  instance,  knowingly 
and  wantonly  employs  a  drunken  engineer  or  switchman,  or 
retains  one  after  knowledge  of  his  habits  is  clearly  brought 
home  to  the  company,  or  to  a  superintending  agent  authorized 
to  employ  and  discharge  him,  and  injury  occurs  by  reason  of 
such  habits,  the  company  may  and  ought  to  be  amenable  to  the 
severest  rule  of  damages ;  but  I  am  not  aware  of  any  principle 

ture  of  the  transaction,  and  which,  gross  shrinking  from  duty  on  the  part 
coujJled  with  the  retention  by  the  com-  of  the  conductor,  and  such  want  of  ap- 
pany  of  the  men  in  their  employ,  preciation  of  the  outrage  on  the  part 
63ems  fairly  to  have  warranted  the  jury  of  the  corporation,  as  fully  to  justify- 
in  the  infliction  of  punitory  damages,  the  verdict." 

These  circumstances    indicate,  if  not  '  Cleghorn  v.  The  Railroad,  56  N. 

sympathy  with  the  aggressors,    such  Y.  44. 
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which  permits  a  jury  to  award  exemplary  damages  in  a  case 
which  does  not  come  up  to  this  standard,  or  to  graduate  the 
amount  of  such  damages  by  their  views  of  the  propriety  of  the 
conduct  of  the  defendant,  unless  such  conduct  is  of  the  charac- 
ter before  specified."  ^ 

§815.  Maltreatment  of  passenger.  The  other  class  of 
cases  in  which  exemplary  damages  have  been  allowed  in  actions 
against  the  carrier,  consists  of  cases  in  which  the  injury  to  the 
passenger  has  been  caused  by  the  wilful,  malicious  or  oppressive 
treatment  which  he  has  received  at  the  hands  of  the  carrier.  In 
such  cases,  there  can  be  no  question  of  the  carrier's  liability  for 
exemplary  or  vindictive  damages  for  the  tort,  if  he  has  himself 
committed  the  act,  or  if  he  has  directed,  authorized  or  ratified  it. 
But  in  the  absence  of  evidence  to  show  that  the  maltreatment  of 
the  passenger  by  a  servant  or  employee  was  authorized  or  ap- 
proved, the  carrier  can  be  held  liable  only  for  compensatory 
damages;^  and  to  justify  a  recovery  even  to  that  extent,  it  must 


'  See  Frink  v.  Coe,  4  Greene  (Iowa), 
555;  Caldwell  v.  The  Steamboat  Co. 
47  N.  Y.  282;  Illinois  Cen.  R.  R.  v. 
Hammer,  72  111.  347. 

'  Craker  v.  The  Railway,  36  Wis. 
657;  Bass  V.  The  Railway,  39  id.  636; 
42  id.  654;  Sherley  v.  Billings,  8  Bush, 
147;  The  Great  Western  Railway  v. 
M.ller,  19  Mich.  305;  Quigly  v.  The 
Railroad,  11  Nev.  350. 

The  supreme  court  of  Wisconsin, 
wlien  this  question  recently  came  be- 
fore it  as  to  the  liability  of  a  railroad 
company  to  punitory  damages  for  a 
malicious  assault  of  a  brakeman  upon 
a  passenger,  were  inclined  to  hold  the 
company  so  liable,  without  evidence  of 
its  subsequent  approval  or  ratification 
of  the  act.  Bass  v.  The  Railway,  36 
Wis.  450.  But  in  a  subsequent  case,  in 
which  the  question  arose  of  damages 
for  the  maltreatment  of  the  passenger 
by  a  servant  of  the  carrier,  the  rule 
suggested  in  the  last  case  was  qualified, 
and  it  was  held  in  accordance  with  the 
cas2  of  Milwaukee  etc.  R.  R.  v.  Finney, 


10  Wis.  388,  that  the  carrier  could  not 
be  held  liable  for  more  than  compensa- 
tory damages,  without  proof  that  it 
expressly  authorized  or  confirmed  the 
malicious  act.  Craker  v.  The  Railway, 
36  Wis.  657.  And  the  rule  as  thus 
stated  is  said  by  the  court,  in  a  still 
more  recent  case,  to  be  undoubtedly 
correct  and  the  safer  and  better  rule. 
Bass  V.  The  Railway,  42  Wis.  654. 

In  Craker  v.  The  Railway,  it  was 
said  by  Ryan,  C.  J.:  "We  think  that, 
in  justice,  there  ought  to  be  a  difterence 
in  the  rule  of  damages  against  princi- 
pals for  torts  actually  committed  by 
agents,  in  cases  where  the  principal  is, 
and  in  cases  where  the  principal  is  not, 
a  party  to  the  malice  of  the  agent.  In 
the  former  class  of  cases,  the  damages 
go  upon  the  malice  of  the  principal; 
malice  common  to  principal  and  agent. 
In  the  latter  class  of  cases,  the  recovery 
is  for  the  act  of  the  principal  through 
the  agent,  in  malice  of  the  agent  not 
shared  by  the  principal;  the  principal 
being  responsible  for  the  act,  but  not 


Ch.  XIV.]        ACTIONS  FOR  INJURIES  TO  PASSENGERS.  e31 

appear  that  the  act  of  the  servant  or  employee  was  done  by  him 
in  the  service  of  his  employer,  and  in  the  performance  of  duties 
within  the  scope  of  his  employment  and  authority,  and  was  not 
the  wilful  and  malicious  trespass  of  the  servant,  having  no  refer- 
ence to  the  performance  of  his  duties  in  the  business  of  his 
employer.* 

§  8i6.  Whether  authority  was  given  to  the  employee  or  ser- 
vant for  his  misconduct  or  negligent  act,  or  whether  there  has 
been  a  subsequent  ratification  by  the  carrier,  must  depend  upon 
the  conclusions  which  may  be  justly  drawn  from  the  circum- 
stances. It  can  rarely  if  ever  happen,  of  course,  that  the  pas- 
senger will  have  it  in  his  power  to  prove  either  an  express 
authority  or  a  direct  ratification.  Where  such  authority  or  rat- 
ification is  claimed,  the  question  must  be  submitted  as  one  of 
fact,  to  be  determined,  generally,  by  the  conduct  of  the  principal, 
either  prior  or  subsequent.  It  has  been  held  that  retaining  the 
guilty  agent  in  the  employment  of  a  railway  company,  after 


for  the  motive  of  the  agent.  In  the 
former  class,  the  malice  of  the  principal 
is  actual;  in  the  latter,  it  must  be  at 
most  constructive.  And  we  are  in- 
clined to  think  that  the  justice  of  the 
rule  accords  with  public  policy.  Re- 
sponsibility for  compensatory  damages 
will  be  a  sufficient  admonition  to  car- 
rier corporations  to  select  competent 
and  trustworthy  officers.  And  respon- 
sibility for  exemplary  damages,  in  cases 
of  ratification,  will  be  an  admonition 
to  prompt  dismissal  of  offending  offi- 
cers, as  their  retention  might  well  be 
held  evidence  of  ratification.  The  in- 
terest of  these  corporations  and  of  the 
public,  in  such  matters,  should  be  made 
alike  as  far  as  possible.  And  we  hold 
the  rule  as  we  have  stated  it,  the  justest 
and  safest  for  both." 

Several  cases  have,  however,  been 
recently  decided  in  this  country,  in 
which  the  law  was  held  to  be,  that  a 
carrier  of  passengers  was  liable  to  ex- 
empJarj  xJamages    for  the  wilful  and 


malicious  wrongs  inflicted  by  its  em- 
ployees upon  the  person  of  the  pas- 
senger, whether  such  personal  wrongs 
were  done  in  the  course  of  the  em- 
ployee's duty  or  not,  and  without  regard 
to  the  question  whether  they  were 
authorized  or  ratified  by  the  carrier. 
Goddard  v-  The  Railway,  $1  Me,  303 ; 
Baltimore  etc.  R.  R.  v.  Blocher,  27 
Md.  277;  Hanson  v.  The  Railway,  62 
Me.  84.  But  these  cases  have,  perhaps, 
carried  the  doctrine  of  exemplary  or 
punitory  damages  to  an  unreasonable 
extreme. 

1  Isaacs  V.  The  Railroad,  47  N.  Y. 
122 ;  Higgins  v.  Turnpike  Co.  46  id.  23 ; 
Vanderbilt  v-  Turnpike  Co.  2  id.  479; 
Seymour  v.  Greenwood,  7  H.  &  N.  355; 
Limpus  V.  The  Omnibus  Co.  i  H.  &  C. 
526;  Goff  V.  The  Railway,  3  El.  &  El. 
672;  The  Thames  Steamboat  Co.  v. 
The  Railroad,  24  Conn.  40;  Poulton  v. 
The  Railway,  L.  R.  2  Q-  B.  534;  ante, 
§535- 
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notice  of  his  improper  conduct,  is  a  circumstance  which  will 
justify  the  submission  of  the  question  of  a  ratification  of  such 
conduct  by  the  company  to  a  jury,  and  that  the  jury  would  be 
well  warranted  in  finding  from  this  fact  that  there  had  been  a 
ratification ;  and  especially,  it  was  said,  would  this  be  so,  if  the 
company  had  not  only  retained  the  servant  in  its  employment, 
but  had  promoted  him  to  a  position  of  more  responsibility.*  And 
in  several  cases  the  fact  that  the  carrier  had  continued  the  ser- 
vant in  its  employment  has  been  treated  as  one,  if  not  proving  a 
ratification  of  his  misconduct,  at  least  affording  good  ground  for 
the  enhancement  of  the  amount  of  damages.^ 

§  817.  The  carrier  cannot  be  held  liable  to  exemplary  dam- 
ages, unless  the  servant  himself  would  be  so  liable  under  the 
circumstances,  if  the  action  had  been  brought  against  him 
instead  of  the  carrier.^  But  it  does  not  foUow  that  the  converse 
of  this  principle  is  true,  and  that,  therefore,  whenever  such  dam- 
ages may  be  recovered  from  the  employee  in  an  action  against 
him,  for  wilful,  malicious  or  oppressive  mistreatment  of  the  pas- 
senger, the  principal  will  be  liable  to  the  same  extent  without 
having  made  itself  so  by  having  authorized  or  ratified  the  act* 

§818,  When  carrier  may  disprove  wrongful  intent. 
It  being  necessary,  in  order  to  justify  exemplary  damages,  that 
there  should  have  been  wilful  wrong,  recklessness  or  malice, 
the  carrier  may  show,  when  such  damages  are  claimed  upon  the 
ground  of  personal  mistreatment  of  the  passenger,  that  he  or 
his  ernployee  acted  under  the  honest  belief  of  the  existence  of 
facts,  which,  if  true,  would  have  justified  his  conduct  towards 
the  passenger,  and  that  consequently  it  was  not  prompted  by 
malice  or  a  wilful  disregard  of  the  rights  of  the  passenger. 
Thus,  where  the  passenger,  having  surrendered  his  ticket  to  one 
conductor  of  a  train,  who  had  retained  it  without  giving  him 
any  evidence  of  the  fact,  was  afterwards  ejected  from  the  train 

'  Craker  v.  The  Railway,   36  Wis.  »  Hamilton  v.  The  Railroad,  S3  N.  Y. 

657;  Bass  w.  The  Railway,  39  id.  636;  25;  Townsend  v.  The  Railroad,  56  id. 

S.  C.  42  id.  654.  29.5. 

« Cleghorn  v.  The  Railroad,  .56  N.  Y  *  The  Great  Western  R.  R.i;.  Miller, 

44;  Goddard  v.  The  Railroad,  57  Me.  19   Mich.  303;  Detroit  Daily. Post  v. 

202 ;,  New  Orleans  etc.  R.  R.  v.  Burke,  McArthur,  i6  id.  447. 
53  Miss.  3oa 
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by  another  conductor,  because  he  was  without  a  ticket  or  other 
evidence  of  his  right  to  be  carried  upon  it,  the  testimony  of  the 
conductor  who  ejected  the  passenger,  to  the  effect  that  he  did 
not  at  the  time  believe  that  he  had  previously  held  and  surren- 
dered his  ticket  as  he  asseverated,  and  that  he  had  himself  con- 
scientiously acted  as  he  thought  his  duty  required  him  to  do, 
was  held  to  be  admissible,  in  view  of  the  probable  claim  which 
might  be  made  by  the  plaintiff  to  exemplary  damages,  if  the 
fact  should  appear  to  be  otherwise.'  But  if  there  be  no  pre- 
tense for  claiming  such  damages,  or  if  the  right  to  them  be  dis- 
claimed by  the  plaintiff,  such  evidence  would  be  of  course  inad- 
missible, as  the  intent  or  motive  with  which  the  wrongful  act 
was  done  could  not  influence  the  amount  of  the  verdict,  when 
only  compensatory  damages  could  be  recovered. 

'  Yates  V.  The  Railroad,  67  N.  Y.  100;  Hamilton  v.  The  Railroad,  53  id.  25. 
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to  pay  freight 757 

Carrier's  defense  to  action  — 

General  issue  usually  sufficient  at  common  law 758 

Forms  of  pleading  now  generally  regulated  by  statute 758 

What  plaintiff  must  frove  — 

In  action  for  loss  of  goods,  must  show  delivery  to  carrier 759 

An  undertaking  to  transport,  express  or  implied 759 

And  failure  to  perform  contfact 760 

Must  not  leave  it  doubtful  in  whose  possession  goods  were  at  time  of 

default y6o 

Connecting  carrier  having  delivered  to  consignee,  liable  for  deficiency 
or  damage,  when 761 
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ACTIONS  —  coniimed. 

Goods  presumed  to  have  been  received  by  connecting  carrier,  in  same 

condition  as  delivered  to  first  carrier y6i 

Bill  of  lading  given  by  first  carrier  competent  evidence  against  con- 
necting carrier ygi 

Express  contract  must  be  proven  as  laid,  whether  action  ex  delicto  or  ex 

contractu y63 

Contract  to  carry,  implied  from  proof  of  delivery,  with  directions  as  to 

carriage  763 

No  contract  implied  from  delivery  to  mere  private  carrier 763 

Burden  of  proof  on  plaintift"  to  show  loss 764 

Non-delivery  to  consignee  prima  facie  evidence  of 764 

What  carrier  may  sJto-ui — 
That  loss  was  occasioned  by  some  cause  for  which  by  law  or  contract 

he  was  responsible 765 

Burden  of  proof  as  to  negligence  in  such  cases  . . . , 766-768 

Actions  against  carriers  for  injuries  to  fassengers  — 

At  common  law,  right  to  sue  confined  to  passenger 777 

And  died  with  him 777 

Unless  party  injured  servant  of  another 777 

When  master  might  sue  for  services 777 

Parent  could  sue  for  injury  to  minor  child , 778 

But  evidence  of  deprivation  of  service  necessary 778 

Greater  latitude  allowed  in  recovery  by  parent  in  America 779 

Husband's  right  to  recovery  for  injury  to  wife  at  common  law 780 

Not  extinguished  by  her  death , 780, 

Nor  by  death  of  child  or  servant 780 

Wife,  child  or  servant  no  right  of  action  for  injury  to  husband,  parent 

or  master  at  common  law 781 

Common  law  changed  by  Lord  Campbell's  act 782 

Under  it,  wife,  husband,  parent  or  child  may  sue  in  name  of  executor 

of  person  injured 7S3 

Similar  acts  passed  in  most  if  not  all  of  American  states 783 

Damages  in  such  cases  matter  for  jury 784 

Some  pecuniary  loss  must  be  shown 785 

Not  necessary  that  party  suing  should  have  been  dependent  on  person 

injured,  for  support 786 

Action  may  be  brought  by  any  one  who  would  be  distributee  of  dece- 
dent      787 

Only  next  of  kin  can  recover 788 

Father,  serving  as  administrator,  cannot  recover  for  his  mental  anguish 

and  loss  of  son's  society 7^8 

Widow  suing  for  herself  and  minor  child,  loss  of  support  controlling 

consideration 7^8 

Measure  of  damages  in  such  cases 788 

tenglish  statute  does  not  give  new  right  of  action 789 

But  new  principle  for  assessment  of  damages 789 


638 


INDEX. 


ACTIONS  —  continued.    ' 

American  statutes  generally  give  no  new  right  of  action 789 

Rule  under  Iowa  statute '• 7^9 

Rule  in  Connecticut ■ 7°9 

Rule  in  Kentucky 789 

Rule  in  Tennessee 7^9 

Rule  in  New  York 789 

Action  may  be  in  assumpsit  or  iort 79° 

When  exemplary  damages  claimed  must  be  in  iori 791 

Recovery  by  personal  representative 79^ 

Proof  must  follow  allegations 7^3 

How  form  of  action  determined 794i  795 

Special  damages  must  be  pleaded 796,  797 

Proof  of  carrier's  negligence 79^ 

W/ien  carriers  may  sue  for  freight  — 

When  goods  delivered 469 

Carrier's  right  to  recover  for  injury  to  goods  luhile  in  his  possession .......  425 

RiglU  to  recover  goods 425 

(See  Common  Carriers.) 

AGENT - 

Carrier  not  usually  agent  of  owner 12 

Carrier  of  passengers  and  goods  not  usually  responsible  for  money 

entrusted  to  agent 74 

When  carriers  in  partnership  responsible  for  misfeasance  or  negligence 

of  each  other's  agents 158,  161,  167 

Carrier  liable  for  fraud,  felony,  or  negligence  of  agent 38,  248 

(See  Common  Carrier.) 
Forwarding  agent  of  owner  must  comply  with  carrier's  reasonable  terms, 

when   266 

Power  of  agent  of  carrier  to  bind  him  by  contract 126,  267,  268,  269 

(See  Common  Carrier.) 
Carrier  responsible  for  competency,  skill  and  character  of  agent. . .  .533-536 

See  Measure  of  Damages. , 815-817 

See  Delivery  to  Carriers 96,  97 

ANIMAL  —  (See  Living  Animals.) 

ASSUMPSIT  —  (See  Action.) 


BAGGAGE 

(See  Common  Carrier.) 

Liability  of  connectmg  carrier  for 163 

Contract  to  carry  passenger  implies  contract  to  carry  reasonable  and 

ordinary  baggage , 678 

In  respect  to  baggage,  carrier  liable  as  common  carrier 678 

What  is  baggage , 679-^ 
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BAGGAGE  —c<7»A»«erf. 

What  is  not 685-687 

What  constitutes  baggage,  question  of  law 688 

When  uncertainty  or  dispute  as  to  fact,  question  for  jury 688 

Carrier  not  liable  for  baggage,  as  common  carrier,  unless  absolute  pos- 
session and  control  be  given  him 689,  692,  693 

This  rule  does  not  apply  when  passenger  retains  partial  control  for 

purposes  of  journey 690,  691 

But  carrier  not  liable  where  baggage  lost  through  negligence  of  pas- 
senger  692 

Where  passenger  not  negligent,  great  latitude  allowed  him  in  use  of 

liaggage  during  journey,  without  affecting  liability  of  carrier 694 

Not  liable  for  overcoat  of  passenger  carelessly  exposed  by  him 695 

Or  for  money  stolen  from  state-room 696 

Or  for  watch  worn  by  passenger 696 

Or  for  money  stolen  from  passenger  while  asleep  in  his  berth 697 

Or  for  trunk  of  steerage  passenger  tied  to  his  berth 697 

Passenger  may  take  ordinary  clothing  into  state-room  without  releas- 
ing carrier  from  liability 698 

Carriers  not  liable  if  such  baggage  be   negligently  exposed  by  pas- 

senger 699 

Property  not  baggage,  unless  owner  a  passenger 701 

Carrier  accepting  with   knowledge  that  owner  will  not  be  passenger 

liable  as  for  freight ,   ...  701 

How  far  carrier  accepting  property  or  baggage  liable  when  owner  does 

not  become  passenger 702,  703 

Not  necessary  that  owner  should  accompany  baggage 704 

Baggage  received  subsequently  to  transportation  of  owner  carried  as 

freight 70s 

Passengers  may  lie  over  upon  route  and  permit  baggage  to  proceed . .  706 

Duty  and  liability  of  carrier  in  such  case 7°^ 

Passenger  allowed  reasonable  time  after  arrival  to  remove  baggage.  707,  708 

,    Less  than  reasonable  time  for  removal  of  freight 708,  709 

Whether  removal  must  be  on  day  of  arrival 707,  709,  710,  711 

Carrier  not  released  from  liability  by  failure  of  passenger  to  call  for 

baggage 712 

In  such  case  becomes  liable  as  warehouseman 712 

Such  obligation  implied  from  contract  to  carry 713 

When  contract  to  carry,  liable  for  loss  of  baggage  in  hands  of  subsidi- 
ary carrier  holding  as  warehouseman 713 

When  delay  in  delivery  caused  by  fault   of  carrier  he  cannot  claim 

diminution  of  liability 714 

Through  contract  as  to  passenger,  through  Contract  as  to  baggage. . . ,  715 

What  is  through  contract  (ante,  ch.  IV) 715 

Parties  may  contract  as  to  baggage  as  with  reference  to  ordinary  goods.  715 
Carrier  gratuitous  bailee  of  baggage  of  passenger  not  paying  fare  ....  716 
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BAGGAGE  CHECKS  — 

Prima  facie  evidence  only  that  carrier  has  received  baggage 717 

Mere  tokens,  and  do  not  import  contract 1^^ 

Are  evidence  in  connection  with  ticket  to  determine  whether  contract 

to  carry  to  destination  or  not » 7i° 

Through  check  alone  will  not  render  carrier  responsible  for  loss  by 

other  carriers ?'° 

Carrier  has  lien  on  baggage  for  price  of  carriage 1^9 

But  not  on  clothing  of  passenger  which  he  retains  for  his  personal  use.  719 
Nor  right  to  detain  passenger  to  compel  payment  of  fare 719 

BAILMENT— 

What  is • I 

Different  kinds  of  ...  J 2 

Carriage  of  goods  either  mandate,  or  hiring 3 

Gratuitous  bailee  liable  for  gross  negligenpe  only 7 

But  slight  diligence  required  where  bailment  for  benefit  of  bailor  alone.  8 

Great  diligence  required  where  bailment  for  benefit  of  bailee  alone. ...  8 

Ordinary  diligence  required  where  bailment  beneficial  to  both  parties. .  8 

Liability  of  bailee  for  negligence 6 

For  malfeasance  or  fraud 14 

BILL  OF  LADING  — 

What  is 120 

Written  contract  not  necessary  to  make  carriers  liable iiS 

Ship's  bill  of  lading  made  out  in  triplicate 121 

Copy  delivered  to  shipper,  best  evidence  of  contract 121 

Bill  of  lading  both  receipt  and  contract  to  carry 122 

As  receipt,  only  frima  facie  evidence 122 

Very  high  evidence  of  quantity  and  condition  of  goods,  but  not  es- 
toppel    123 

Portion  of  bill  of  lading   containing    contract   cannot  be  varied  by 

parol 123, 126 

^cere,  Whether  false  bill  of  lading  issued  by  proper  agent  of  carrier, 

,  good  in  hands  of  innocent  party 124 

Recital  in,  that  goods  ai-e  in  good  order,  refers  to  external  appearance .  125 

Carrier  may  show  that  goods  spoiled  from  natural  decay 125 

Or  w^asted  from  defects  in  vessels 125 

Or  were  unskillfuUy  packed 125 

But  liable,  if  loss  might  have  been  prevented  by  proper  care 125 

Obligations  resulting  by  legal  implication  from  bill  of  lading  cannot  be 

varied  by  parol 126 

Contracts  of  master  within  scope  of  his  authority  bind  vessel 1 26 

Master  responsible  for  safe  stowage  under  deck 126 

Upon  failure  to  perform  this  duty  and  sacrifice  of  goods  to  common 

safety,  those  stowed  under  deck  do  not  contribute  to  loss 126 

May  be  authorized  to  carry  on  deck  by  usage  of  trade  or  consent  of 
owner 126 
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Relying  on  latter,  should  be  careful  that  consent  is  so  expressed  as  to 

be  available  as  evidence 126 

Evidence  that  shipper  saw  goods  stowed  on  deck  not  admissible  to  vary 

legal  import  of  bill  of  sale  silent  on  that  point 127 

When  goods  delivered  on  verbal  agreement,  bill  of  sale  subsequently 

delivered  no  estoppel 128 

Unless  previous  course  of  dealing  establishes  right  of  carrier  to  deliver 

bill  of  sale  after  shipment 128 

Assignable  'but  net  negotiable  — 

Bills  of  lading  quasi  negotiable  only. 129 

When  properly  indorsed  and  delivered  symbolic  delivery  of  goods  . . .   129 
When  indorsement  and  delivery  procured  by  fraud,  no  title  passes 
even  to  bona  fide  holder 129 

Consignee  fresumftively  owner  of  goods  — 
Consignee  must  be  treated  by  .carrier  as  absolute  owner  unless  he  has 

notice  to  contrary 130 

Party  not  consignee  claiming,  goods  must  produce  properly  indorsed 

bill  of  lading 130 

Great  care  should  be  exercised  by  carriers  in  delivering  to  proper  party.   130 
No  excuse  for  delivery  to  wrong  party  except  fault  of  shipper. 130-133 

When  consignment  may  be  changed  by  shipper — 
When  delivery  to  carrier  is  not  delivery  to  consignee,  shipper  may, 

after  bill  of  lacjing  executed,  direct  delivery  to  another  consignee. . .  13^. 
But  not  where  first  b  11  of  lading  has  been  forwarded  to  first  consignee.  134 
Carrier  cannot  give  second  receipt  till  first  and  all  duplicates  returned.  134 
When  delivery  to  carrier  equivalent  to  delivery  to  consignee,  carrier 

holds  as  agent  of  latter,  and  destination  cannot  be  changed  without 

his  consent... i 13^ 

When  consignee  is  vendee  or  has  made  advances  on  goods,  title  rests 

in  him  on  delivery  to  carrier 135,  136 

Delivery  to  different  persons  may  be  justified  by  previous  course  of 

dealing '. 137 

Who  may  sue  for  breach  of  contract 138, 139 

Shipper  may  always 138 

Assignee  of  bill  of  lading  may,  when  138,  139 

By  Txihat  law  validity  and  effect  of  contract  determined — 

Where  contract  is  made  and  partly  executed 141-144 

Controlled  by  intention  of  parties 142 

BOILER  — 

Explosion  of,  not  act  of  God 184 

BONA.  PERITUR A  —  (See  Perishable  Goods.) 

41 
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BURDEN  OF  PROOF  — 

See  Action;  Passenger  Carrier;  Common  Carrier;  Evidence.  764 

766,  767,  768,  799,  801,  802,  803 


CANAL  BOAT 7^ 

(See  Common  Carrier.) 

CARE  AND  DILIGENCE  — 

To  be  used  concerning  goods  in  transportation , 32 1-324 

(See  Negligence.) 

CARMEN,  Etc.— 

In  towns  and  cities S9>  ^1  61 

(See  Common  Carrier.) 

CARRIER  — 

Every  carrier  a  bailee ' 

Distinction  between  private  and  common  or  public 4,  16 

Diligence  required  of  carrier,  dependent  upon  circumstances 6 

Not  usually  agent  of  owner  of  goods 12 

May  be  in  case  of  emergency ,.j 13 

Acts  of,  not  relating  to  purposes  of  bailment,  ordinarily  void 13 

Always  liable  for  losses  occasioned  by  malfeasance  or  fraud 14 

Cannot  exonerate  himself  from  such  liability  by  contract 14 

Carrier  luithout  hire — 

Liable  for  negligence  or  malfeasance  only 5,  23 

May  protect  himself  by  contract  from  all  losses  not  occasioned  by 

malfeasance  or  fraud 14 

Liable  for  gross  negligence 17,  18,  19 

What  constitutes  gross  negligence  determined  by  facts  in  each  case  . .  19 
Not  gratuitous  bailee  when  incidental  advantage  to  himself  induce* 

ment  to  carriage 21 

Nor  where  shipper  of  goods,  paying  freight,  travels  with  them 2i 

Nor  of  baggage  of  passenger  paying  fare 21 

Unauthorized  delivery  of  goods  to  third  person  by,  a  conversion 26 

Loss  of  his  own  goods  simultaneously  with  those  of  another,  presump- 
tive evidence  of  diligence 28,  30 

But  not  conclusive 29 

Presumed  to  have  done  his  duty 31 

Failure  to  deliver  goods  by,  not  accounted  for,  loss  by  gross  negligence 

presumed 31 

"When  necessary  to  show  appropriation  to  his  own  use,  or  demand  and 

refusal  to  deliver 31 

Executory  promise  by,  to  carry  goods  nudum  factum 34 

Goods  must  be  accepted  by,  to  impose  liability 34 
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CARRIER  —  continued. 
Private  carrier  for  hire— 

Who  is 3g 

Degree  of  diligence  required  of 37,  38 

Responsibility  for  negligence  of  servants 38 

Not  liable  for  losses  by  robbery  or  theft  when  proper  diligence  used  . .  39 

May  stipulate  against  liability  for  negligence 40 

May  enlarge  his  liability  by  contract 40 

Contract  by,  to  carry  goods  safely,  not  contract  to  insure  safety  of  same.  40 

May  by  contract  become  liable  as  insurer 40 

Contract  to  enlarge  or  limit  his  liability  must  be  clear 40 

Liability  of,  may  be  modified  by  usage  or  by  previous  course  of  dealing.  40 

Usage  to  have  this  effect  must  be  known  and  established 40 

Liable  for  injury  to  goods  through  his  negligence,  though  goods  sub- 
sequently destroyed  without  his  fault , 41 

Stipulating  against  loss  by  certain  causes,  liable  if  such  loss  could  have 

been  prevented  by  proper  diligence 43 

May  limit  his  liability  to  losses  occasioned  by  his  own  fraud  or  want  of 

good  faith 45 

Not  liable  to  action  for  refusal  to  carry  or  for  preferences  as  to  whom 

he  will  serve , 45 

Cannot  transform  himself  by  contract  into  a  common  carrier 45 

^uizre,   Whether  he  has  lien  on  goods  in  respect  to  which  he  performs 

services. 46 

COMMON  OR  PUBLIC  CARRIER  — 

Who  is 47 

Holding  oneself  out  as  common  carrier ;  effect  of 48 

But  holding  out  not  always  necessary  to  constitute 49 

Exception  to  general  rule  in  Pennsylvania 49,  50 

Exception  to  general  rule  in  Tennessee 51,  $2 

Exception  confined  to  carriers  by  water 52 

Rule  as  at  common  law  as  to  carriers  by  land 52 

Elsewhere,  public  profession  necessary  to  constitute  common  carrier. .  53 
Casual  use  for  others  of  vessel  not  engaged  in  general  carrying  busi- 
ness does  not  render  owner  liable  as  common  carrier 54,  73 

Compensation  for  carriage  in  some  form  necessary  to  constitute  one  a 

common  carrier 57 

Sufficient  if  carrier  derives  incidental  or  consequential  benefit  from 

carriage 57 

Mode  and  distance  of  transportation  immaterial 58 

All  who  engage  in  general  business  of  carrying,  common  carriers. ...  58 

Ferrymen  are,  when 58 

Owners  of  drays,  coaches,  etc.,  carrying  within  town  limits  are,  when.  59-61 

Stage-coach  proprietors  are,  when 59 

Warehousemen,  wharfingers  and  forwarders  of  freight  are,  when. .  62,  63 

Ship  owners,  common  carriers,  when  . ,., , . . . .  65 
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COMMON  OR  PUBLIC  CAKKlE.K—ca»ii'nued. 

Steamboat  owners,  common  carriers,  when 66 

Railroad  companies  always  common  carriers 67 

Express  companies  always  common  can-iers "8 

Express  companies  bound  to  personal  delivery  of  goods 69 

Strictly  responsible  for  subsidiary  means  of  transportation 70 

Carrier  whose  vehicle  is  employed  also  responsible  according  to  con-  ■ 

tract  with  his  employee 7° 

Express  companies  canflot  escape  responsibility  by  assuming  name  of 

forwarders 7' 

Dispatch  companies,  fast  freight  lines,  etc.,  similarly  responsible 72 

Common  carrier  not  always  liable  for  everything  entrusted  to  him. . .     73 
Stage  owners  not  usually  liable  as  common  carriers,  for  goods  entrusted 

to  them • 73 

Owner  of  ship  hired  under  charter-party  not  liable  as  common  carrier.    73 
Carrier  of  passengers   and  goods  not   liable  for  money  entrusted  to 

agent  unless  usage  to  carry  money  established 74 

Whether  railroad   company  furnishing  motive  power  and  road  only, 

liable  as  common  carriers  for  goods  in   car,  hired  by  owner,  qucere.     75 
Owner  of  canal  or  ferry-boat  may  show  that  he  is  mere  private  carrier 

for  hire id 

(Common  carrier  can  only  be  required  to  carry  such  kinds  of  goods  as 

beholds  himself  out  to  carry 77,  78,  iii,  112 

Goods  must  be  delivered  into  carrier's  actual  possession 79 

Owner  of  tow-boat  not  common  carrier 79 

Passenger  carrier  not  common  carrier  as  to  persons So 

Are  as  to  baggage 80 

Persons  in  mail  service  not  common  carriers 8i 

Common  carrier  cannot  by  contract  transform  himself  into  private 

carrier  for  hire 44,  119 

In  America  cannot  by  contract  exonerate  himself  from  liability  for 

negligence 44 

Cannot  divest  himself  of  his  character  as  common  carrier 44,  1 19 

Carrying  goods  gratuitously  mere  mandatory,  and  liable  only  as  such. .    44 
Cannot  become  -warehousemen  for  goods  in  transit  — 

Liable  as  carrier  for  goods  stored  on  the  route 109,  no 

Responsibility  as  carrier  ceases  when  goods  have  reached  destination 

and  reasonable  notice  gfiven  to  consignee 109,  no 

Carrier's  duty  to  accept  and  carry  goods  — 

Not  bound  to  accept  every  kind  of  goods,  nor  any  kind,  under  all  cir- 
cumstances     Ill,  112 

May,  by  public  notice,  relieve  himself  from  obligation  to  carry  partic- 
ular kinds  of  goods in,  112 

May  refuse  to  carry  goods  improperly  packed  or  otherwise  unfit  for 

carriage , 113 

Or  of  dangerous  character 113 

Or  even  when  contents  unknown,  if  suspicious "3 
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COMMON  OR  PUBLIC  CARRIER  — continKed. 

May  refuse  to  accept,  when  from  unexpected  causes  it  becomes  impos- 
sible to  transport iii 

Or  when  he  does  not  carry  to  place  where  owner  wishes  to  send ,   115 

Or  when  goods  would  be  exposed  to  unusual  danger 115 

May  demand  frefayment  of  freight  — 

May  refuse  to  carry  till  freight  paid u6 

Acceptance  of  goods  for  carriage,  waiver  of  right  to  refuse 117 

Resfonsibility-of  carrier  beyond  his  o-wn  route  — 

Rule  in  Muschamp's  case 146,  \^ 

In  England,  carrier  accepting  goods  directed  to  destination  beyond  his 
own  route,  responsible  for  carriage  to  that  place,  and  succeeding  car- 
riers not 146,  147 

American  courts  divided  on  question,  whether  first  carrier  liable  for 
loss  occurring  beyond  his  own  line  under  such  circumstances. . .  148,  149 

No  American  courts,  except  in  Georgia,  hold  first  carrier  exclusively 
liable 150 

Carrier  may  contract  for  entire  transportation  — 
Carrier  can  claim  exemption  beyond  his  own  route  only  in  absence  of 

contract  so  to  carry 151 

Always  liable  for  losses  beyond  his  own  route  when  contract  to  carry 

beyond  it 151 

Such  undertaking  may  be  shown  by  express  contract  or  inferred  from 

circumstances 152 

Such  contract  valid,  though  requiring  transportation  in  another  state 

or  country 152 

No  distinction  in  this  respect  between  corporation  and  other  carrier. . .   153 

Exception  in  Connecticut 153 

When  contract  to  deliver  to  next  succeeding  carrier,  not  liable  as  car- 
rier beyond  terminus  of  his  own  route 154 

If  real  contract  be  to  carry,  form  of  receipt  immaterial 155 

The  words  "  to  forward  "  mean     to  carry,  unless  meaning  modified  by 

circumstances 155,  156 

Partnership  and  association  between  carriers  — 

Individuals  and  corporations  may  become  partners  as  carriers 158 

In  such  case,  jointly  and  severally  responsible 158 

Whether  partnership  exists  or  not,  decided  on  principles  governing  in 

other  cases 158 

Carriers  who  are  partners  responsible  for  negligence  or  misconduct  of 

each  other's  agents 158 

Partnership,  where  proprietors  of  stage  lines  employ  drivers  for  differ- 
ent sections  of  route,  dividing  profits  and  losses 158,  159 

Not  so  when  each  bears  expenses  and  receives  profits  for  his  own  sec- 
tion, and  acts  as  agent  for  collecting  fare  for  others 1 59 

Or  where  there  is  merely  division  of  gross  receipts 159 

Partnership  not  necessary  to  joint  liability 160 
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Arrangements  for  carriage  between  connecting  lines  sometimes  create 

joint  liability,  sometimes  do  not < i6o 

Proprietors  of  connecting  stage  lines  each  responsible  for  misconduct 

of  driver  jointly  employed i6i 

When  goods  lost  on  wharf-boat  of  association  of  carriers,  liability  joint 

and  several 162 

Liability  of  connecting  railways  for  lost  baggage 163 

Liability  of  connecting  carriers  for  lost  freight 164,  165 

No  joint  liability  when  separate  tickets  sold  by  common  agent,  though 

*        all  the  tickets  equivalent  to  one  through  ticket 166 

Employment  of  common  agent  for  collecting  fare  by  two  connecting 

carriers,  will  not  create  joint  liability 167 

When  carrier  sells  ticket  to  passenger  to  go  beyond  his  own  line,  liable 

for  default  of  connecting  carrier 168 

■  Contract  for  division  of  profits  in  certain  proportions  renders  carriers 

liable  as  partners '. 169 

When  each  bears  expenses  of  his  own  route,  and  gross  receipts  divided 

according  to  distances  or  otherwise,  not  partners  inter  se  nor  as  to 

others 169 

Carriers  may  be  liable  to  third  persons  as  partners,  when  as  between 

themselves  no  partnership  exists 169 

Partnership  between  corporations  as  carriers  — 

Railroad  companies  and  other  incorporated  associations  may  become 
partners,  at  least  as  to  third  persons 170 

Exceptions  to  carrier's  liability  by  law  — 

Losses  arising  from  act  of  God,  carrier  not  liable  for 171 

■  May  become  so  by  contract 171 

Language  must  be  clear  to  have  this  effect 171,  172 

Wltat  is  meant  by  act  of  God  — 
Inevitable  accident  in  no  way  attributable  to  fault  of  carrier  or  human 

agency 175-178 

Must  be  iproximate  cause  of  loss 179,  180 

Carrier  responsible  for  loss  arising  from  mistake,  loss  of  presence  of 
mind,  or  want  of  skill  or  judgment  in  avoiding  danger 181 

Loss  by  fire,  explosion  or  collision  — 

Loss  by  fire,  unless  caused  by  lightning,  not  within  exception 182 

Presumption  that  fire  arises  from  act  of  man 183 

Same  rule  applies  to  vessel  or  other  vehicles  propelled  by  steam 1S4 

Collision  or  explosion  not  act  of  God ' 184 

Loss  by  sudden  inundation  — 

Sudden  inundation,  freshet  or  flood,  where  no  negligence  on  part  of 

carrier,  excuses 185 

When  loss  would  not  have  occurred  but  for  negligence  of  carrier,  he 
^yilj  be  liable  though  act  of  God  proximate  cause 186^188 
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When  unseaworthiness  of  vessel  cooperates  -with  act  of  God  in  produc- 
ing loss,  carrier  liable 189 

If  he  deviate  from  usual  course,  responsible  for  any  loss  arising  from 
any  cause 190-192 

^umre.  Whether  liable  for  loss  by  act  of  God,  which  would  not  have 
occurred  but  for  his  unreasonable  delay 193-199 

Diligence  to  he  used  by  carrier  luken  goods  overtaken  by  disaster  — 
In  such  case,  bound  to  exercise  reasonable  skill  and  diligence  in  pres- 
ervation of  goods. .« , 201,  202 

Losses  arising  from  acts  ofjiublic  enemy  — 
Words  "public  enerhy,"  mean  enemy  of  country  to  which  carrier  be- 

longs 203 

Losses  by  thieves,  robbers,  mobs  and  riots,  not  within  exception 204 

Losses  by  pirates  within  exception 205 

Who  are  fublic  enemies — 

When  rebellion  assumes  magnitude  of  civil  war 206 

Open  declaration  not  necessary  to  constitute  enemy  relation 207 

Existence  of  actual  hostilities  sufficient 207 

To  avail  himself  of  this  defense  carrier  must  have  been  guilty  of  no 

negligence  bringing  about  capture  . . '. 208 

Goods  taken  by  public  enemy  during  deviation,  carrier  responsible. . . .  208 
Having  notice  of  proximity  of  enemy  and  making  no  eflbrt  to  escape, 

liable 208 

Having  choice  of  two  routes,  choosing  the  more  dangerous  one,  liable.  208 

Exposing  goods  to  capture  by  unreasonable  delay,  liable 208 

^cere,  When  goods  destroyed  by  act  of  God  or  public  enemy,  after 
there  has  been  negligence,  deviation  or  delay,  will  carrier  be  respon- 
sible if  the  loss  would  have  occurred  without  fault  on  his  part? 209 

^are,  Can  it  ever  be  made  certain  that  same  loss  would  have  oc- 
curred had  there  been  no  deviation  or  delay? , 210 

Exception  to  liability  for  fraud  of  owner  of  goods  — 

Where  owner  of  goods  fraudulently  misrepresents  their  character,  car- 
rier not  liable  for  loss 2II,  212 

Failure  to  disclose  real  value  of  package,  where  outward  appearance 
likely  to  mislead,  amounts  to  fraud 213,  214 

And  this,  whether  so  intended  or  not 213,  214 

Shipper  should  make  known  character  and  value  of  goods,  when 215 

Exception  in  case  of  loss  from  intermeddling  or  mistake  of  owner  of  goods, 
or  from  their  inherent  infirmity  — 
Carrier  not  liable  for  losses  caused  by  intermeddling  of  owner,  or  un- 
skillful packing,  or  inherent  defect 216 

Exception  in  case  of  live  animals  — 

Difference  between  liability  of  carrier  as  to  goods  and  animals  ....217,  218 
Not  an  insurer  of  live  stock  against  consequences  of  its  own  vitality. ,  218 
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Must  provide  means  of  transportation,  and  exercise  degree  of  care 

which  nature  of  property  requires 218 

Liable  for  all  losses  except  such  as  occur  through  act  of  God  or  public 
enemy,  or  proper  vice,  or  inherent  infirmity  of  the  animal  or  goods. 

219-222 
Other  exceptions  — 
Contract  of  affreightment  dissolved  by  opening  of  hostilities  between 
carrier's  country  and  that  to  which  goods  to  be  carried 223 

Additional  limitations  on  liability  of  carrier  by  statute  in  England  and 

America  — 
Stipulations  in  bills  of  lading  binding,  if  such  can  lawfully  be  agreed 

upon 225 

By  common  law  in  England  public  notice  sufficient  without  express 

contract 227-229 

Changed  by  carriers'  act 230-232 

Under  carriers'  act  public  notice  insufficient 232 

Carrier  might  limit  liability  by  contract  or  notice  to  customer 232 

Conditions  on  ticket  delivered  to  shipper  sufficient  whether  read  by  him 

or  not , 232 

Modified  in  1854  by  railway  and  canal  traffic  act 233 

Under  latter  act,  railway  and  canal  companies  may  limit  liability  by 

contract  signed  by  shipper  if  reasonable  and  just 234 

Under  either  act  may  stipulate  against  liability  for  loss  by  negligence 

but  not  by  felonious  act 233,  234 

In  America,  carrier  cannot  limit  liability  by  public  notice  or  notice  to 

1^"°'' 235,238 

May  by  special  contract 236,  237 

"When  shipper  accepts  bill  of  lading  or  receipt  containing  conditions, 

special  contract  implied 23S,  239 

Shipper  accepting  bill  of  lading  or  receipt  conclusively  presumed  to 

have  consented  to  its  terms  in  absence  of  fraud 240,  241 

Contract  need  not  be  in  writing 242 

Previous  parol  contract  merged  in  bill  of  lading 243 

Or  upon  new  consideration  waived  or  discharged  altogether 243 

Not  necessary  that  bill  of  lading  or  receipt  sliauld  be  signed  by  both 

parties 2^3 

Signature  of  carrier  evidence  of  receipt  of  goods  and  contract  to  carry.  245 
Acceptance  by  shipper  conclusive  that  he  assents  to  terms  and  con- 
tritions      243 

Notices  not  intended  to  limit  liability 

Distinction  between  notices  limiting  common  law  liability  and  those 
restricting  business  to  particular  routes,  classes  of  goods,  etc.,  except 
on  certain  conditions 244 

Notices  of  the  latter  class  binding  on  shipper 244 
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Terms  of  limitation  must  be  flain  and  easily  legible 

Must  be  contained  in  receipt,  or  written  or  printed  legibly  upon  its  face.  24S 

Any  attempt  at  imposition  vitiates,  if  overlooked 245 

If  printed  on  back  of  receipt,  no  evidence  in  favor  of  carrier 245 

Or  if  covered  so  as  to  be  unintelligible 245 

Receipt  must  be  given  and  a:cej>ted  at  time  of  acceptance  of  goods  — 

Otherwise  restricting  clauses  not  binding 246 

Unless  agreement  or  course  of  dealing  to  conti-ary 246 

Where  goods  shipped  under  verbal  agreement,  such  agreement  not 

merged  in  bill  of  lading  subsequently  delivered  to  shipper 247 

Extent  to  luhich  carrier  may  limit  his  liability  — 

Almost  unlimited '. 248 

But  not  against  fraud  or  felony  of  himself  or  servants 248 

Nor  in  America,  against  negligence  of  self  or  servants 248 

May  limit  amount  for  which  he  will  be  liable,  unless  owner  pay  in  pro- 
portion to  value 249 

Unless  relieved  by  contract,  liable  for  full  amount  of  losses  by  negli- 
gence   250 

By  "  carriers'  act,"  liability  in  some  cases  limited  to  ten  pounds  (£10). .  251 

Declaration  of  value  made  by  shipper  conclusive  against  him 251 

When  owner  bound  to  disclose  value  of  goods    252-255 

In  some  states,  contract  for  limited  liability  unavailing  when  goods 

lost  by  negligence 257 

Doctrine  in  England 258 

May  limit  time  luitltin  "whick  claims  shall  be  made  for  loss  — 

Such  stipulation  not  conventional  limitation  on  right  of  employer  to 
sue 259 

Cannot  provide  by  contract  against  liability  for  negligence  — 
In  America,  weight  of  authority  against  permitting  carrier  to  exoner- 
ate himself  from  consequences  of  negligence  by  contract 263 

Otherwise  in  New  York 264 

And  in  England 260 

Contract  in  any  event  to  have  such  effect  must  be  clear  and  unam- 
biguous   261,  264,  270 

Power  of  agent  to  bind  owner  of  goods  by  agreement  to  limitation  — 

Owner  bound  by  acceptance  of  receipt  by  agent 265 

Forwarding  agent  of  owner  bound  to  comply  with  carrier's  reasonable 
terms,  when  necessary  to  obtain  his  acceptance  of  goods 266 

Pa^vers  of  agent  of  carrier  to  bind  him  by  contract — 

Carrier  bound  by  such  contracts  made  by  his  agent  as  public  have  a 
right  to  assume,  from  nature  of  employment,  agent  has  authority  to 
make 267 

In  England,  local  or  station  agent  may  bind  carrier  to  performance  of 
contract  beyond  scope  of  his  legal  duties 268 
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Public  has  right  to  assume  that  agent  of  carrier  has  authority  to  bind 
him  within  scope  of  his  business 269 

JVAai  will  be  construed  as  a  contract  exempting  from  liability  for  negligence — 
Such  contract  must  be  so  explicit  as  to  leave  no  doubt  as  to  its  meaning.  2  70 
General  language  not  sufficient 270 

Ho-ai  benefit  of  such  contract  can  be  claimed  by  connecting  carriers  — 

When  first  carrier  bound  by  contractor  law  to  carry  to  destination,  suc- 
ceeding carriers  entitled  to  benefit  of  protection  afforded  by  his  con- 
tract   271-273 

Not  so  when  first  carrier  mere  forwarding  agent,  beyond  his  own 
route 271-273 

Such  contract  construed  strictly  against  carriet 

When  contract  depends  on  notice  by  carrier,  or  terras  and  condition  of 

receipt,  ambiguities  solved  against  carrier 275 

When  particular  risks  specifically  excepted,  followed  by  more  compre- 
hensive terms,  former  control 276,  277 

Consideration  necessary  to  support  such  contracts 278 

Must  have  fair  construction 279 

Carrier  liable  notwithstanding,  if  loss  be  occasioned  by  his  negligence.  280 

Exceptions  to  liabilities  in  bills  of  lading  of  carriers  by  -water  ^- 

Antiquity  of  exception  against  perils  of  the  sea 281 

Extended  to  river  and  other  water  navigation 281 

Importance  of  this  exception 282 

Not  synonymous  with  act  of  God  or  king's  enemies . 283 

Casualty  avoidable  by  reasonable  skill  and  diligence,  not  within  ex- 

ception 283-285,  287 

Hidden  obstructions 2S6 

Losses  by  fire  not  within  exception,  even  where  motive  power  fur- 
nished by  fire 288 

What  are  dangers  of  navigation 289 

What  are  not , 290 

Carriey's  duty  as  to  transportation  of  the  goods  — 
Fu-st  duty  to  provide  himself  with  proper  appliances  for  transportation.  292 
Must  be  reasonably  sufficient  for  purposes  of  business  he  undertakes. .  292 
But  not  bound  to  provide  for  extraordinary  occasions,  or  an  unusual    . 

influx  of  business 292 

Unusual  press  of  business  may  justify  refusing  to  accept  goods 292 

Accepting,  bound  to  carry  within  reasonable  time 292 

Must  inform  sliipper  of  necessary  delay 292 

When  bound  to  carry  to  destination,  must  inform  shipper  of  such  de- 
lay on  connecting  route 293 

When  bound  to  carry  to  destination,  liable  for  unreasonable  delay  in 

connecting  route .^ 292 

Means  of  transportation  must  be  safe  and  suitable 293 
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Defect  in  which  will  not  excuse ^  2Q'1 

Can  guard  himself  from  liability  from  such  cause  only  by  contract. . .  293 
And  generally,  when  defect  can  be  traced  to  his  negligence,  cannot 

protect  himseU  by  contract jq. 

In  state,  where  he  can  so  protect  himself,  contract  must  be  explicit ....  293 

If  carrier  by  water,  vessel  must  be  seaworthy 293 

Bound  to  know  condition  and  fitness  of  vessel , 293 

Must  provide  all  necessary  appliances 293 

Must  provide  competent  master  and  good  and  sufBcient  crew 293 

Guilty  of  negligence  if  he  fall  to  adopt  most  improved  machinery  and 

best  precautions  in  known  use,  for  securing  safety 294,  295 

Clause  in  bill  of  lading  protecting  him  from  liability  for  loss  from  such 

causes,  unavailing 294,  295 

Being  provided  with  means  of  transportation,  ordinarily  bound  to  re- 
ceive such  goods  as  are  offered 296 

Goods  should  be  offered  at  proper  time  and  place 296 

Should  be  of  proper  character  and  in  proper  condition , 296 

Mast  carry  for  all  alike  — 
Must  carry  such  goods  as  he  is  accustomed  to  carry  for  all  persons 

al'lie.. 297-302 

Must  serve  customers  in  order  of  application 300 

Preferences  prohibited  by  "  Railway  and  Canal  Traffic  Act" 303 

Stcmage  — 
Duty  of  master  of  sea-going  vessel  to  stow  goods  in  the  hold  unless 

authorized  by  confa-act  or  well  established  custom  to  stow  on  deck. .  304 
Bill  of  lading  silent  as  to  manner  of  stowage  called  "  clean  bill  of  lading  ".  304 

Parol  evidence  not  admissible  to  vary 304 

Carrier  liable  for  loss  of  goods  stowed  on  deck  without  consent  of  owner, 

though  necessarily  jettisoned  in  storm ^ 304 

In  such  case  balance  of  cargo  not  liable  to  contribution 304 

In  absence  of  bill  of  lading,  or  when  it  is  silent  as  to  stowage,  contract 

is  to  stow  under  deck 305 

Established  usage  in  particular  trade,  or  of  particular  class  of  goods,  will 

justify  carriage  on  deck 305 

Dangerous  goods  should  be  stowed  on  deck , 306 

So  with  live  animals 306 

By  custom  of  particular  trade  lumber  may  be 306 

In  such  case  owner  entitled  to  contribution  for  loss  by  jettison 306 

Stowage  must  be  on  deck  where  safety  of  goods  requires 306 

Carrier  liable  for  injury  to  goods  stowed  in  hold,  when  such  injuries 

caused  by  other  goods,  without  proof  of  willful  negligence 307 

If  usage  to  carry  salt  as  part  of  cargo  of  general  ship,  not  negligence  to 

take  it  on  board  with  other  goods 307 

Negligence  to  take  goods  on  board  in  such  condition  as  to  inj  ure  other 

goods 307 
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Rule  requiring  stowage  under  deck  confined  to  ships  which  sail  upon 

seas  and  great  lakes 3°8.  309 

No  application  to  steamboats  in  rivers 309 

On  last  named  vessels  great  care  should  be  taken  to  prevent  exposure 

to  fire " 399 

Goods  must  be  carried  in  customary  mode  or  according  to   directions  of 


per  — 

All  common  carriers  bound  to  carry  in  customary  mode 310 

Usage  may  be  controlled  by  direction  of  owner  of  goods 310 

Master  will  disregard  such  instructions  at  his  peril 310 

Accepting  goods  with  directions  to  carry  in  particular  mode  or  by  par- 
ticular route,  bound  to  follow  such  directions 310,  311 

Carrying  in  different  rtiode  or  by  different  route  he  becomes  insurer, 

exceptions  in  contract  to  the  contrary  notwithstanding 310,  311 

Marks  on  goods  directing  mode  of  shipment  not  to  be  disregarded 310 

If  impracticable  to  carry  by  route  directed,  should  store  goods  and 

notify  owner •• 3'^ 

Duty  of  carrier  to  transport  by  usual  direct  route V-'^ 

If  two  routes  usual,  may  select '• 3^2 

If  one  of  such  routes  has  become  unsafe  from  accidental  or  temporary 
cause,  must  transport  by  the  otlier 3'3 

Obligation  to  carry  in  manner  provided  by  the  contract — 
Carrier  contracting  to  transport  in  particular  manner  or  prescribed 

time,  held  to  strict  compliance 314 

Contracting  to  carry  by  one  ship  of  certain  line,  liable  for  loss  if  he 

transports  by  another  of  same  line 314 

Contracting  to  carry  by  land,  cannot  carry  by  water 315 

Contracting  to  carry  by  steam  vessel,  cannot  carry  by  sail  vessel 316 

Goods  must  be  carried  at  and  ivithin  time  agreed  upon  — 
Carrier  contracting  to  send  goods  to  destination,  not  excused  by  abso- 
lute impossibility  of  performance 317-319 

Care  to  be  taken  of  goods  during  transportation  — 

In  case  of  accident,  carrier  must  give  goods  reasonable  care  and  atten- 
tion  320,  321 

Must  give  live  stock  proper  attention  as  such 322 

In  case  of  interruption  of  transportation,  bound  to  use  all  possible  dili- 
gence to  preserve  goods 323 

When  goods  perishable  and  vessel  disabled,  should  procure  another 
vessel  and  forward  to  destination 323 

In  case  of  accident,  should  use  due  care  and  diligence  to  preserve 
goods 324 

Not  bound  to  suspend  journey  to  preserve  goods 3^5 

When  vessel  in  port  liable  for  want  of  care  not  involving  suspension  of 
voyage 326 
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Carrier  may  give  preference  to  perishable  goods  already  received ... .  327 
May  discriminate  in  favor  of  sufferers  from  great  public  calamity  ....  327 

Must  complete  transportation  within  reasonable  time 328 

Bailer  bound  to  receive  goods  when  tendered,  though  carriage  delayed 

unreasonable  time 328 

Delay  not  conversion,  unless  goods  demanded  and  delivery  refused. . .  328 

But  carrier  liable  for  loss  sustained  by  unreasonable  delay 328 

And  owner  may  recover  any  reasonable  expense  occasioned  by 328 

What  is  reasonable  time,  question  of  fact 329 

In  absence  of  contract  to  carry  within  certain  time  carrier  not  respon- 
sible for  unavoidable  delay 330,  331 

Reasonable  diligence  all  that  is  required 332 

Should  not  incur  extraordinary  risk  in  order  to  avoid  delay 332,  333 

Carrier  liable  for  delay  caused  by  agency  of  himself  or  servants 334 

Obstructions  or  accidents  excusing  delay  do  not  put  an  end  to  con- 
tract to  carry 335 

As  soon  as  impediment  removed  must  complete  performance  of  con- 
tract  335,  336 

Power  of  ovjner  of  goods  to  change  destination  — 

Bailor  may  countermand  any  directions  as  to  consignment  so  long  as 
he  remains  owner  of  goods 337 

Rights  of  the  carrier — 

May  recover  for  injury  to  goods  during  bailment 425 

May  recover  possession  if  wrongfully  withheld 425 

Goods  stolen  from,  sufficient  to  allege  property  in  carrier  in  indictment  425 
Carrier's  right  of  action  not  inconsistent  with  right  of  action  for  same 

cause  by  general  owner 426 

But  recovery  by  carrier  for  full  'value,  bars  action  by  general  owner  . .  426 

Carrier  recovering  full  value,  trustee  for  owner 426 

Satisfaction  of  judgment  for  full  value  passes  title  to  property  to  party 

against  whom  recovery  is  had  ...   , 426 

Carrier  paying  for  property  lost  or  destroyed  while  in  his  possession,  by 

■wrongful  act  of  another,  subrogated  to  owner's  rights ^  427 

May  recover  possession  from  owner  if  taken  from  him  wrongfully. . . .  42S 

Or  when  he  has  agreed  to  hold  for  party  having  paramount  title 428 

In  trespass  or  trover  against  bailor,  damages  limited  to  value  of  special 

interest ^  428 

His  right  to  insure  tlie  goods  —  . 

When  carrier  responsible  for  the  goods  may  insure  for  full  value 429 

May  insure  against  particular  risk  though  pi-otected  against  loss  there- 
from by  his  contract 429 

Suing  for  full  value  when  not  responsible  for  loss,  intention  to  insure 

for  benefit  of  owner  must  appear 429 

May  procure  floating  policy , , 429 

When  insurance  for  full  value,  trustee  for  owner 429 
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His  authority  to  sell  the  goods -r- 

Bailment  to  carrier  confers  no  authority  to  sell 430 

Sale  by,  without  other  authority,  passes  no  title  even  to  innocent  pur- 
chaser for  full  value 43° 

Lien  for  freight  confers  no  power  to  sell  to  satisfy  charges  and  expenses.  431 
When  goods  stored  for  charges  by  carrier  with  another  warehouseman, 

latter  holds  for  carrier,  not  for  owner 431 

Extraordinary  emergency  confers  extraordinary  power  on  carrier 432 

Should  sell  goods  when  necessities  of  case  demand 432 

In  such  case  sale  binding  on  all  parties 432 

Master  of  vessel  may  sell  part  of  cargo,  when 433 

To  establish  title  purchaser  must  show  necessity  of  sale 435 

Sale  without  necessity  a  conversion 436 

Owner  of  vessel  responsible  for  unjustifiable  sale 436 

Degre  e  of  necessity  justifying  such  sale 437 

Should  communicate  with  owner  of  goods  before  sale  when  practica- 
ble   437 

Sale  must  be  where  there  is  a  market  and  competition 438 

His  right  to  know  character  of  goods  and  contents  of  packages — 

Carrier  has  no  right  to  demand  information  as  to  quality  of  goods  or 

contents  of  packages,  as  condition  of  acceptance 439 

If  goods  such  as  he  carries  or  proposes  to  carry,  can  only  inquire  as  to 

value 439 

Not  bound  to  transport  dangerous  goods  unless  it  is  his  customary  or 

professed  business  to  do  so 440 

When  goods  dangerous  in  transportation,  duty  of  shipper  to  make 

known  such  fact 440 

May  demand  knowledge  of  contents  of  suspicious  packages 440 

Not  liable  to  shipper  for  loss  occasioned  by  dangerous  character  of 

goods,  unless  made  known  to  him 441 

Liable  to  shippers  of  other  goods  for  such  losses 441 

Compensation  of  carrier  — 
May  demand  compensation  in  advance,  and  as  condition  of  acceptance 

of  goods 443 

Or  after  the  performance  of  services. 443 

Consignor  and  consignee  accepting  goods,  both  liable  for  freight 443 

Party  liable  for  freight  may  set  off  damages 443 

In  England,  carrier  may  collect  full  freight,  and  owner  must  resort  to 

separate  action  . . . . ; 443 

■       Carrier  entitled  to  freight  only  for  goods  actually  delivered 444 

Entitled  to  freight,  though  goods  injured  without  his  fault 44S 

Entitled  to  full  freight  when  owner  elects  to  receive  goods  at  interme- 
diate place . 445,  446 

Corhpensation  must  be  reasonable     447 

Owner  may  tender  rea,sonable  amount,  and  bring  action  against  car- 
rier refusing  to  deliver  goods 447 
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Consignee  may  tender  reasonable  amount,  and  if  refused,  bring  action 

for  goods 447 

Or  may  pay  charges  and  sue  for  excess  over  reasonable  compensation .  447 
Actual  tender  in  such  case  not  necessary 447 

Who  liable  for  freight  — 

Consignee  presumptively  owner  and  frima  facie  liable  for  freight 448 

Consignee  accepting  goods,  promise  to  pay  freight  implied 448 

Consignee  not  owner  not  liable  for  freight  unless  he  accepts  goods 448 

Contract  to  pay  may  be  implied  from  previous  course  of  dealing 448 

Consignee  indorsing  bill  of  lading  not  liable  for  freight  unless  indorsee 

his  agent 449 

Implied  contract  when  carrier  delivers  to  assignee  of  bill  of  lading. . . .  449 

Presumption  that  consignee  is  owner  of  goods  may  be  rebutted 450 

No  implication  of  contract  of  consignee  to  pay  freight  when  known  not 

to  be  owner ". 450 

No  implication  of  contract  to  pay  by  person  in  whose  care  goods  are 

shipped 450 

Consignee  for  care  merely  agent ;  no  title  vests  in 450 

Intermediate  consignee  not  liable  for  freight,  when 450 

Carrier  taking  note  or  acceptance  of  consignee  for'  freight,  discharges 

consignor 451 

Taking  check  of  consignee  dishonored  without  laches  of  carrier  does 

not  discharge  consignor 451 

Consignee  acting  as  agent  liable  for  freight  unless  agency  known  to 

carrier 452 

Rule  fvhen  freight  to  he  faid  by  measurement  — 
Amount  of  freight  estimated  by  measurement  at  time  of  shipment,  not 

delivery 4S3 

Calculated  on  quantity  shipped,  carried  and  delivered 4S4 

Freight  fro  rata  itineris  — 
Carrier  entitled  to,  when  delivery  at  original  destination  waived  by 

mutual  consent 455 

When  acceptance  waiver  of  further  carriage 456 

Carrier  refusing  to  prosecute  voyage,  acceptance  no  waiver 457 

Whether  acceptance  voluntary,  how  determined 456,  457 

Acceptance  by  agent  or  underwriter  equivalent  to  acceptance  by  owner.  457 
Carrier  failing  to  show  willingness  to  complete  carriage  not  entitled  to 

freight //"o  rata  itineris 457 

When  carrier  wrongfully  sells  goods,  acceptance  of  proceeds  by  owner 

no  waiver  of  right  to  dispute  freight 458 

Sale  without  authority,  carrier  not  entitled  to  compensation 459 

Rule  for  adjusting  freight  fro  rata  itineris 461,  462 

Carrier  compelled  by  emergency  to  employ  another  carrier,  may  in- 
crease charge  for  freight , 463 

Carrier  so  employed  has  lien  on  goods  for  freight 464 
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But  neither  shipper  or  goods  bound  to  original  carrier  for  full  freight 
according  to  original  contract 464 

Rule  in  such  cases 4^4i  4^5 

Master  may  act  as  agent  of  owner  for  making  transhipment 466 

But  cannot  bind  him  to  pay  more  freight  than  was  agreed  in  original 
contract 4G6 

Power  to  bind  owner  of  goods  for  increased  freight  allowed  only  in 
case  of  clear  necessity 466 

When  vessel  captured  by  public  enerriy  carrier  loses  freight  and  ship- 
per goods 467 

Goods  recaptured  and  carried  to  destination,  carrier  entitled  to  full 
freight 467 

When  goodf  carried  contrary  to  ivishes  of  owner  — 
Owner  of  goods  not  party  to  contract  for  carriage  not  liable  for  freight  468 

WJien  carrier  may  sue  for  freight  — 

Not  till  goods  delivered 469 

But  such  delivery  may  be  actual  or  constructive 469 

Right  to  compensation  perfect  as  soon  as  whole  duty  of  carrier  ended.  470 

When  shipper  may  recover  freight  paid  in  advance  — 

May  when  goods  not  delivered 471 

Where  carrier  entitled  to  apportionment  for  part  performance,  can  only 

be  compelled  to  refund  part  not  earned 471 

Parties  may  agree  that  freight  may  be  due  before  carriage  complete. . .  472 

Consignee  liable  for  detention  of  carriet 

When 473 

When  stipulation  against,  in  contract,  called  demurrage 473 

Demurrage  or  damage  in  nature  of,  no  lien  except  by  contract. 474 

Carrier  may  recover  6f  stranger  for  detention 474 

Prevented  from  delivery  by  fault  of  owner,  entitled  to  freight 475 

Delivery  to  wrong  person  and  paying  true  owner,  may  recover  value 

from  person  to  whom  delivered 475 

Party  contracting  to  supply  freight  or  cargo  liable  for  damages  for 

failure ^75 

But  carrier  must  use  diligence  to  procm-e  freight  to  complete  cargo. . .  475 

Carrier's  lien  for  freight  — 

Lien  for  freight  and  charges 476 

No  right  to  retain  goods  for  general  balance  in  absence  of  contract  or 

usage  justifying 477 

Lien  extends  only  to  charges  as  carrier,  not  as  warehouseman 478 

Not  to  damages  arising  from  breach  of  collateral  contract 478 

Or  to  demurrage  or  damages  in  nature  of 47S 

Lien  extends  to  advances  made  by  preceding  carriers     478 

Goods  carried  by  wrong  route  or  to  wrong  destination  by  fault  of  ship- 
per, carrier  entitled  to  freight 478 
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Unconditional  delivery  by  carrier  discharges  lien ^79 

Goods  may  be  delivered  and  lien  retained ^yp 

Intention  of  carrier  to  retain  lien  after  delivery  of  goods  not  assented 

to  by  consignee,  insufficient ,  ^79 

But  local  custom  or  usage  may  have  that  effect ^79 

When  part  of  goods  delivered,  carrier  may  retain  balance  till  freight 

on  whole  consignment  paid 480 

Consignee  has  right  to  examine  goods  before  payment  of  entire  freight.  480 
Carrier  may  demand  security  for  entire  freight  before  recovering  or 

delivering  any  portion  of  goods 480 

Consignee  refusing,  carrier  may  store  at  his  expense 480 

Carrier  cannot  insist  on  payment  of  freight  by  parcels 480 

When  delivery  procured  by  fraud  of  consignee,  lien  for  freight  not  dis- 
charged   , , . .  481 

Or  virhen  by  promise  to  pay  on  delivery,  which  consignee  fails  to  do  . .  481 

In  such  case,  carrier  may  retake  possession 481 

Lien  of  carrier  has  precedence  over  claim  of  general  creditor  of  owner 

or  consignee 482 

Creditor  levying  on  goods  in  possession  of  carrier  must  pay  freight. . ,  482 

In  which  case,  substituted  to  lien  of  carrier 483 

Lien  of  carrier  superior  to  right  of  stofpage  in  transitu 482 

Lien  of  carrier  may  be  waived  without  express  agreement 483 

Such  agreement  may  be  inferred  from  terms  of  payment  agreed  upon.  483 
Waived  by  implication  when  provision  in  bill  of  lading  inconsistent 

with 48-; 

Such  agreement  must  be  express,  or  implication  clear 483-486 

Extension  of  credit  for  freight  no  waiver  of  lien,  when 487 

Consignee  failing  to  pay  freight,  carrier  may   store  at  his  expense, 

when 48S 

In  such  case  warehouseman  holds  for  carrier 4!i8 

Deposit  may  be  made  in  name  of  carrier 488 

No  conversion 488 

For  warehouseman  to  deliver  to  owner  except  on  payment  of  freight^ 

conversion 488 

Whether  carrier  has  lien  on  goods  -wrongfully  shipfed  by  one  lulto  is  not 

OTvner  — 
In  England,  lien  attaches  in  favor  of  carrier  and  innkeeper,  in  such 

case 489,  490 

<     Not  so  in  America,  as  to  carriers 491 

Tender  of  performance  of  contract  by  consignee  discharges  lien 492 

Lien  not  assignable — 
Personal  privilege,  and  does  not  pass  by  sale  or  pledge 493 

Carrier  cannot  sell  goods  for  his  charges  — 
Sale  by  carrier  without  authority  to  enforce  lien,  a  conversion ,  494 

Carrier  of  passengers  — 
(See  Passenger  Carrier.) 

43 
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CASE  — (See  Action;  Evidence;  Declaration.) 
CATTLE  — (See  Living  Animals.) 

CAUSA  PROXIMA  NON  REMOTA 186-188,  1 93-199.  773.  809 

(See  Common  Carrier;  Damages.) 

CHILD  — 

Care  to  be  taken  of,  in  transportation 665-667 

CHECK  — 

For  baggage 717.  7i8 

(See  Baggage  ;  Evidence.) 

C.  O.D.  GOODS < 389-392 

COLLISION  OF  VESSELS  — 

Not  within  exception  to  liability  as  act  of  God 184 

When  within  exception  as  peril  of  the  sea 289 

COMPENSATION  — 

Necessary  to  constitute  one  common  carrier 57 

See  Common  Carrier 443-494 

See  Passenger  Carrier ' S<58-57i 

CONSIGNOR  AND  CONSIGNEE  — 

Liability  for  freight '. 443,448-452 

(See  Common  Carrier.) 

Which  must  sue  for  loss  or  damage  to  goods 720,  730,  731,  733-736 

(See  Actions.) 

Which  may  sue  on  bill  of  lading 138 

(See  Bill  of  Lading.) 
Consignor  should  make  known  character  and  value  of  goods,  when  ..  215 

Lawful  stipulation  in  bills  of  lading  binding  upon 225 

Consignor  accepting  bill  of  lading  conclusively'  presumed  to  have  as- 
sented to  its  terms,  in  absence  of  fraud 241,  243 

Not  bound  by  bill  of  lading  received  after  shipment  of  goods 247 

Bound  by  his  declaration  of  value,  when 252-255 

When  fault  of  consignor  to  consignee  excuses  wrong  delivery 3SI-3S4 

(See  Common  Carrier;  Notice;  Stoppage  in  Transitu.) 

CONTRACT  — 

By  what  law  validity  and  effect  of  contract  determined 140-144 

(See  Carrier;  Carrier  without  Hire;  Private  Carrier  for 

Hire;  Common  Carrier;  Passenger  Carrier;  Baggage;  Bili. 

of  Lading.) 

CONVERSION  — 

Of  goods  by  carrier 328r344.  390.407.408,436,488,  494 

(See  Common  Carrier.) 
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DAMAGES  — 
Measure  of,  for  loss  of  goods  — 
Usually  value  at  place  of  delivery,  with  interest,  deducting  amount 

due  for  transportation 769 

Wliere  owner  has  fixed  value,  cannot  recover  in  excess  of 770 

Carrier  converting  goods  liable  for  amount  he  receives  for  them 770 

Damages  for  delay  in  transportation  and  delivery  — 

Carrier  liable  for  depreciation  caused  thereby 77' 

Contract  to  carry  within  given  time  and  for  given  purpose,  damages 

may  be  greater 77^ 

Or  where  owner  suffers  special  loss  by  delay 772 

Carrier  not  informed  of  special  circumstances,  liable  only  for  deprecia- 
tion in  market  value , 772,  773 

Liable  only  for  proximate  damages 773 

Only  for  such  as  may  reasonably  be  presumed  to  have  been  in  contem- 
plation of  the  parties  in  making  contract 773 

Only  such  as  are  the  natural  ana  necessary  sequence  of  breach  ......  773 

Losses  in  business  not  allowed  unless  reasonably  ascertainable  by  cal- 
culation    773 

Party  injured  must  make  i-easonable  efforts  to  avoid  loss 773 

Damages  'when  carrier  refuses  to  perform  contract — 

What  are 774 

Delay  not  a  conversion  —  ^ 

Acceptance  by  owner  after  unreasonable  delay  no  waiver  of  right  to 

recover  damages 775 

,  Damages  when  goods  not  for  sale  as  merchandise 776 

Measure  of  for  personal  injuries  to  passengers — 

Usually  measured  by  rule  of  compensation 804 

Elements  entering  into  question  of  compensation,  various  and  uncer- 
tain    804 

Past  and  future,  mental  and  physical  suffering 805 

Future  suffering  must  be  reasonably  certain 805 

Future  damages  may  be  considered 806 

Diminished  capacity  for  labor  or  loss  of  health 806 

In  case  of  death,  probable  duration  of  life  may  be  shown 806 

Competent  to  show  what  plaintiff  was  earning  at  time  of  injury 806 

Opinion  of  witnesses  as  to  amount  of  loss,  inadmissible 806 

Cannot  show  peculiar  circumstances  of  plaintiff,  or  number  of  family 

dependent  upon  him,  without  showing  earnings 806 

Defendant  may  show  that  plaintiff's  business  was  unlawful 806 

Cannot  show  benefit  from  insurance  policy  in  diminution  of  damages.  806 
In  America,  this  rule  applicable  to  cases  under  statute  and  common 

law 806 

In  England,  limited  to  cases  under  common  law 806 

Inconvenience  or  annoyance  as  element  in  fixing  damages 807 

Suffering  must  be  real  . . . , • 808 
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Damages  must  be  natural  and  proximate  consequences  of  injur/    809 

Damages  for  maltreatment • 810 

Indignity  or  insult  may  be  considered 810 

Exemflary  or  f  unitary  damages — 

When  carrier  guilty  of  reckless  misconduct  or  gross  negligence,  ex- 
emplary damages  may  be  recovered 811 

Such  damages  allowed  to  prevent  recurrence  of  similar  misconduct. . .  812 

When  liable  for  criminal  or  reckless  conduct  of  servants 813,  814 

ExeYnplary  damages  for  maltreatment  of  passengers,  when  recoverable.  815 
If  maltreatment  by  servant,  must  have  been  in  performance  of  duty 

and  within  scope  of  authority 815 

Authority  or  ratification  may  be  shown  by  circumstances 816 

Retaining  guilty  agent,  after  notice  of  improper  conduct,  evidence  of 

ratification 816 

Stronger,  where  guilty  agent  promoted 816 

Not  liable  for  exemplary  damages  for  acts  of  servants  unless  latter 

■would  have  been  so  liable 817 

When  servant  would  be  liable  for  exemplary  damages,  principal  author- 

izing  or  ratifying,  liable  similarly 817 

When  carrier  may  disprove  wrongful  intent 818 

Set-off— 

In  England,  carrier  may  collect  full  freight  and  owners  must  bring 

separate  action  for  damages 443 

In  America,  party  liable  for  freight  may  set  oflf  damages 443 

DANGEROUS  GOODS  — 

Carrier  may  refuse  to  carry,  when  . . ". 113 

Shipper  of  explosive  or  dangerous  goods,  conclusively  presumed  to 

know  their  character 442 

When  character  of  such  goods  concealed  from  carrier,  liable  to  him  for 

damages  sustained  thereby 442 

Liability  to  other  parties 442 

Knowledge  of  agent  of  shipper,  knowledge  of  principal 442 

Liability  of  shipper  continues,  no  matter  how  many  hands  goods  pass 

through 440,  441 

(See  Common  Carrier.) 

DANGERS  OF  THE  SEA 281-290 

(See  Common  Carrier.) 

DEATH  — 

Of  person  resulting  from  accident  on  railroad,  etc 
(See  Passenger  Carrier;  Damages.) 

DECK  — 

When  goods  may  be  carried  upon 126-128 
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DECLARATION—  (See  Actions). 

Not  necessary  to   state   consideration  in  declaration  against   carrier 

without  hire 34 

Allegation  of  negligence  necessary 34 

Of  degree  of  negligence  unnecessary 34 

Against  carrier  for  refusing  to  carry,  allegation  of  tender  of  money 

for  freight  unnecessary • 116,  757 

May  declare  against  carrier  in  assumpsit  or  case 739 

Advantages  of  declaring  in  case 742 

Advantages  of  assumpsit 743 

In  assumpsit,  how  contract  set  out 75 1-756 

Consideration  need  not  be  stated  in  declaration  for  loss  of  goods 757 

DELAY  — 

Whether  carrier  liable  for  loss  by  ,act  of  God  which  would  not  ha\>e 

occurred  but  for  his  unreasonable  delay 193-199 

Must  inform  shipper  of  necessary  delay 292 

Mere  delay  not  conversion 328 

Carrier  liable  for  loss  sustained  by  unreasonable  delay 328,  334 

Not  responsible  for  unavoidable  delay 292,  330-332 

Should  not  incur  extraordinary  risk  to  avoid  delay 332,  333 

When  liable  for  delay  on  route  of  connecting  carrier 292 

Carrier  of  passengers  must  commence  journey  within  reasonable  time 

and  prosecute  without  unnecessary  delay 603,  608 

(See  CoMMOif  Carrier;  Passenger  Carrier.) 

DELIVERY  — 
To  carrier  — 

Of  goods  to  carrier  must  be  complete 82 

Mere  deposit  in    inn  yard  from  which  he  starts,  Insufficient 82 

Must  be  to  carrier  himself  or  proper  agent 82,  87 

Whether  particular  person  authorized  to  receive  goods,  question  for 

jury 83 

Delivery  to  deck  hand  of  boat  not  sufficient 84 

Where  passenger  retains  control  of  baggage,  carrier  not  liable  unless 

loss  occur  through  his  negligence 85 

(See  Baggage.) 

Then  not  as  common  carrier,  but  as  ordinary  bailee,for  hire 85,  86 

Not  necessary  in  all  cases  to  make  delivery  at  appointed  place 87 

Delivery  of,  goods  to  driver  of  coach  not  at  company's  office,  insuffi- 
cient       87 

Unless  warranted  by  usage '. 87 

Driver  may  receive  passenger's  baggage  anywhere  on  route 87 

Or  goods  at  station  where  there  is  no  officer  or  agent,  if  company  car- 
rier of  goods 87 

Delivery  must  be  for  immediate  transportation  — 
Where  goods  stored  for  certain  time  or  till  happening  of  certain  event, 
depositary  not  liable  as  common  carrier 88,  97 
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When  condition  fulfilled,  responsibility  as  carrier  begins 88 

When  goods  delivered  for  immediate  transportation  subject  only  to  de- 
lays incident  to  carrier's  business,  responsibility  as  carrier  begins  im- 
mediately     ^9 

When  goods  delivered  solely  for  transportation,  responsibility  begins 

immediately °9 

Delivery  with  name  and  address  of  consignee  in  goods,  sufficient  un- 
less course  of  dealing  has  been  otherwise 89 

Carrier  liable  only  as  warehouseman  when  goods  detained  by  order  of 
consignor °9 

Constructive  delivery — 

Delivery  may  be  at  place  and  in  mode  sanctioned  by  usage  or  agree- 
ment-  90.  91 

Usage  to  receive  baggage  in  certain  mode  will  not  always  justify  deliv- 
ery of  freight  in  same  manner 92 

Delivery  on  dock  by  or  near  boat,  should  be  accompanied  by  notice  to 
carrier  9^ 

Doctrine  of  constructive  delivery  without  notice  should  be  applied  with 
'  great  caution 93 

When  delivery  complete — 

Complete  when  goods  are  accepted  by  carrier 94 

Must  be  complete  surrender  of  custody  and  control 94 

To  ship  or  vessel  as  soon  as  master,  mate  or  other  agent  receives  goods.    95 

,  Not  necessary  to  be  put  on  board  to  fix  liability 95 

Putting  on  barge,  lighter  or  other  vessel  by  carrier  to  be  conveyed  to 

his  ship  or  boat,  sufficient  acceptance 95 

Knowledge  of  agent  of  carrier  equivalent  to  notice 96 

Kotice  to  person  placed  by  carrier  in  such  situation  as  to  induce  ship- 
per to  believe  that  he  is  authorized  to  accept,  sufficient 96 

"'      "Not  always  necessary  that  delivery  should  be  made  at  office  or  other 

place  designated  by  carrier 96 

May  be  made  wherever  proper  agent  agrees  to  accept 96 

Agent  may  refuse  to  accept  at  unusual  place 96 

Agent  accepting  in  the  absence  of  fraud,  carrier  bound  unless  such  ac- 
ceptance inconsistent  with  general  objects  and  business  of  carrier. . .    96 
Carrier  not  compelled  to  stop  to  take  on  goods  except  at  regular  sta- 
tions      97 

Railroad  company  not  responsible  for  "  wayside  deposit " 97 

Even  when  freight  conductor  agrees  to  stop  train  and  take  on  goods  . .     97 
Liability  of  carrier  begins  as  soon  as  he  commences  to  remove  goods 

from  conveyance  of  another  carrier 98 

Delivery  complete  when  owner  has  done  all  that  is  required  by  con- 
tract or  usage  and  carrier  notified 99 

Checking  memorandum  or  entry  on  way-bill  not  necessary  to  complete 
delivery , 100 
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Carrier  responsible  for  baggage  left  at  usual  place  by  passenger  intend- 
ing to  proceed  on  next  train .' ...  loo 

But  not  when  carrier  has  no  notice  that  owner  intends  to  become  pas- 
senger     100 

Liability  of  ferryman  as  common  carrier loi 

Delivery  to  connecting  carrier  to  complete  transportation  — 

Unless  bound  to  carry  to  destination,  first  carrier  discharged  when  goods 
safely  delivered  to  next  succeeding  carrier loj 

As  to  owner,  actual  change  of  possession  necessary  to  shift  responsi- 
bility to  succeeding- carrier 103-106 

As  between  carriers,  constructive  delivery  may  be  sufficient 104 

Carrier  whose  duty  it  is  to  make  delivery  presumed  to  be  in  possession 
till  contrary  shown 104 

Owner  may  recover  of  connecting  carrier  to  whom  goods  have  been 
constructively  delivered 107 

First  and  each  succeeding  carrier  agent  of  owner  for  purpose  of  deliv- 
ery to  next  succeeding  carrier 108 

Each  liable  for  loss  for  failure  to  deliver  to  next  succeeding  carrier  . . .  108 

Delivery  by  carrier  — 
Signification  by  word  delivery,  as  applied  to  common  carrier,  dependent 

upon  his  particular  kind  of  business  and  mode  of  transportation ....  338 
Every  delivery  must  be  made  to  the  right  person  at  a  reasonable  time, 

and  proper  place  and  manner 340 

Any  or  all  of  these  requisites  may  be  waived 340 

Acceptance  of  goods  a  waiver 340 

Refusal  of  consignee  to  receive  for  any  of  these  reasons  does  not  re- 
lieve carrier,  if  in  fault,  from  responsibility  for  safety  of  goods 34D 

Former  rule  as  to  delivery 341 

Generally  carrier  must  make  personal  delivery  to  person  entitled  to  re- 
ceive goods 342 

To  excuse  delivery  to  other  person,  must  bring  himself  within  excep- 
tion by  showing  long  continued  and  well  understood  usage 342 

When  personal  delivery  required,  duty  of  carrier  to  seek  consignee  and 

tender  goods  to  him 343 

,  Goods  directed  to  particular  place  should  be  carried  there 343 

If  consignee  not  there,  reasonable  diligence  must  be  used  to  find  him.  343 

What  is  reasonable  diligence,  question  of  fact 343 

Carrier  bound  at  all  events  to  deliver  to  right  person 344-"35° 

Not  bound  to  deliver  till  satisfied  that  party  claiming,  is  the  rig  ht 

person, 344 

But  must  act  in  good  faith  and  solely  with  view  to  proper  delivery. . .   344 
Delivery  to  wrong  person,  however  innocent,  always  a  conversion ....  344 
If  mistake  caused  by  plaintiff's  error  in  misdirecting  goods,  quaire.  345,  346 
If  carrier  deliver  goods  to  wrong  person  under  forged  order,  liable  to 
true  owner .................•.•••■■■»••••"•■•■    349 
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No  possible  ciiiimstances  of  fraud,  imposition  or  mistake  would  excuse 

delivery  to  wrong  person 35° 

Rule  does  not  apply  when  carrier  becomes  warehouseman,  or  ordinary- 
bailee  :  • • ■     35' 

In  such  case,  wrong  delivery  excused  if  induced  by  fraud,  imposition 

or  fault  of  sender  or  consignee 35'~3S4 

Liability  as   tuarehouseinan   iv/ien  ffoods  refused   or  consignee  cannot  be 
found — 
When   carrier  holds  as  warehouseman,  not  liable  unless  loss  occur 

through  his  fault  or  negligence 355 

When  responsibility  as  carrier  terminates  and  that  as  warehouseman 

begins 356 

Delivery  by  carriers  by  nvater — 

Carriers  by  water  and  by  railway  not  required  to  make  personal  de- 
livery   357 

Carriers  by  water  must  land  goods  at  wharf  and  notify  consignee  or 

owner 357 

Must  provide  suitable  and  safe  place  for  landing  goods 358 

Not  discharged  from  responsibility  by  landing  at  exposed  place  with- 
out protection  and  notifying  consignee 358 

When  responsibility  as  carrier  ceases 359 

When  notice  to  consignee  must  be  actual 360 

Notice  to  consignee  should  be  given 360 

Goods  must  be  separated  so  as  to  afford  consignee  opportunity  for  in- 
spection and  removal  ...    361 

Must  be  conveniently  accessible 361 

Consignee  not  bound   to  accept  on   Sunday  or  other  legal  holiday 

when  labor  forbidden 362 

On  holidays  when  labor  not  forbidden  bound  to  accept   362 

Unless  right  to  refuse  on  such  day  established  by  custom 363 

Consignee  must  use  ordinary  diligence  in  removing  goods  to  place  of 

safety,  within  reasonable  distance  of  wharf 3^ 

Responsible  for  loss  occasioned  by  unreasonable  delay  in  removing . . .  364 
Carrier  cannot  land  goods  unnecessarily  and  unreasonably  distant 
from  place  of  business  of  consignee,  and  require  removal  as  rapidly 

as  if  at  proper  distance 364 

Rights  and  duties  of  carrier  and  consignee  recifH-ocal  in  this  respect. . .  364 
Notice  of  arrival  of  goods  must  he  given  to  consignee,  if  he  can  be 

found  by  reasonable  diligence ■^t 

Cannot  warehouse  goods  without  due  effort  to  find  consignee 365 

Unless  proper  effort  to  find  and  notify  consignee  he  made,  earner  still 

liable  as  such  for  safety  of  goods 36:; 

Necessity  of  notice  may  be  waived  by  usage  or  previous  couise  of 

dealing .^ 

Not  necessary  that  usage  should  be  known  to  shipper 366 

Carrier  may  show  usage  at  port  of  delivery 366 
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Delivery  by  railroads  as  carriers  — 
Personal  delivery  to  consignee  not  required  of  railway  companies  ....  367 
Notice  to  consignee  of  arrival  of  goods;  conflict  of  authority  con- 
cerning  367-370.373-375 

Rule  in  Massachusetts 367 

Rule  in  New  Hampshire 369 

Rule  in  Illinois,  Pennsylvania,  Indiana,  Iowa,  Georgia,  Alabama,  Cal- 
ifornia, North  Carolina,  Vermont,  Wisconsin,  Kentucky,  New  Jersey, 

Louisiana,  Ohio  and  Kansas 370 

All  authorities  concede  that  goods  must  be  unloaded  and  safely  stored 

before  responsibility  as  carrier  ceases 371 

This  qualification  of.  liability  and  duty  of  carrier  confined  to  delivery 

at  destination,  not  to  the  successive  carriers  in  transitu 372 

Cases  exempting  railway  companies  from  duty  of  notifying  consignee 
of  arrival  of  goods,  inconsistent  with  general  rules  of  law  governing 

delivery  by  carriers 373 

No  substantial  reason  for  such  exception 373 

Rule  in  New  York,  Minnesota  and  Michigan 374 

Rule  in  England 374 

Railroad  companies  sometimes  relieved  from  observance  of  strict  legal 

requirements  as  to  delivery,  by  usage 375 

When  facts  undisputed,  reasonable  time  questions  of  law;  otherwise 

question  of  tact 376 

Condition  or  situation  of  consignor  no  element  in  determining  what  is 

reasonable  time 377 

Puring  this  reasonable  time  liability  of^ carrier  unchanged 378 

When  it  has  elapsed,  carrier  ordinary  bailee  for  hire 378 

May  charge  storage - 378 

Liability  as  warehouseman  continues  till  delivery 378 

Delivery  by  express  companies  — 
Express  companies  held  with  great  strictness  to  personal  delivery  of 

goods 379 

When  excused  from  personal  delivery 380 

Whether  excused  from  personal  delivery  by  usage  or  previous  course 

of  dealing 381,  383 

Whether  carrier  -who  is  bound  to  make  personal  delivery  must  give  notice  of 
refusal  by  consignee  to  receive  goods  — 

Such  notice  has  been  held  unnecessary 383 

Better  opinion,  notice  to  consignor  in  such  case  is  necessary 384 

Consignee  owner,  notice  should  be  given  to  him,  when 384 

Where  carrier  holds  under  instructions  till  goods  paid  for,  and  con- 
signee promises  to  pay  for  and  take  away  goods  within  a  few  days, 

he  becomes  warehouseman,  and  liable  only  as  such 385 

Effect  the  same  when  consignee  absent,  or  after  reasonable  diligence 
cannot  be  found 386 
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In  such  case,  and  when  carrier  knows  in  any  way  that  goods  still  be- 
long to  consignor,  his  duty  to  notify  latter 387 

May  presume  consignee  owner,  unless  otherwise  informed 3S7 

Duty  of  carrier  to  give  notice  to  consignor  of  absence  of  consignee, 
or  of  his  refusal  to  accept  goods,  only  arises  where  personal  delivery 

required • 3°° 

Rule  has  no  application  to  railway  companies 388 

Carrier  not  liable  for  omission  to  give  notice  unless  loss  consequent 
upon  such  omission • 388 

Duty  of  carrier  as  to  C.  O.  D.  goods — 

Undertaking  of  carrier  who  accepts 389 

Not  bound  to  accept  unless  customary  part  of  his  business 389 

Accepting,  held  to  strict  compliance  with  instructions 390 

Goods  delivered  without  exaction  of  amount  due,  carrier  liable 390 

Such  delivery  a  conversion 390 

Obligation  to  collect  on  C.  O.  D.  goods  rests  on  contract,  express  or  im- 
plied   391 

'         Such  contract  may  be  verbal 391 

Need  not  be  incorporated  in  receipt 391 

C.  O.  D.  goods  delivered  to  carrier  who  never  undertook  performance 

of  such  duties,  no  contract  to  collect  implied 391 

Words  "please  collect"  in  bill  accompanying  goods,  mere  Request. . ..  391 
Carrier  of  such  goods  must,  if  necessary,  retain  them  a  reasonable  time 

to  enable  consignee  to  pay  for  them 392 

Immaterial  whether  charges  demanded  are  freight  or  price  of  goods. . .  392 

After  tender  to  consignee  carrier;  holds  goods  as  warehouseman 392 

Consignee  peremptorily  refusing  to  accept,  carrier  may  immediately 

return  goods  to  consignor 392 

'  Not  bound  to  offer  goods  more  than  once 392 

Not  compelled  to  return,  but  may  notify  consignor  and  await  orders. .  392 

Consignees  right  to  inspect  goods — 

Carrier  must  aiford  consignee  opportunity  to  inspect  goods 393 

Carrier  may  return  money  to  consignee  when  consignor  has  attempted 
to  practice  a  fraud  upon  him 393 

Consignees  right  to  change  place  of  delivery  — 

Generally  carrier  may  deliver  at  any  place  appointed  by  consignee 394 

But  not  where  title  vests  in  consignee  on  performance  of  certain  condi- 

tio"s 394 

Consignee  mere  agent  of  owner,  cannot  direct  change  of  place  of  de- 
livery   395 

Excuses  for  non-delivery  — 

When  goods  taken  by  legal  process 396-398 

Even  when  seized  under  process  against  stranger 397,  398 

When  seized  under  process  against  stranger,  no  protection  to  carrier  in 
Massachusetts 399 
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Process  to  protect  must  be  legal  and  valid 400 

Carrier  must  give  prompt  notice  to  consignor  or  owner  of  proceedings 
against  goods , 401 

Effect  of  garnishment  or  trustee  process  on  property  in  hands  of  carrier  — 

Rule  in  Massachusetts 402 

Rule  in  Illinois 403 

Duty  and  liability  of  carrier  where  adverse  claim  set  up  to  property  — 

May  deliver  property  to  real  owner ■ . .  404 

Not  estopped  from  showing  want  of  title  in  his  bailor 404 

Bailment  raises  strong  presumption  of  right  to  possession,  but  not  con- 
clusive even  against  bailee 404 

Carrier  presumptively  holds  for  his  employer 404 

And  delivering  to  third  person  must  show  him  entitled  to  possession  .  404 
Cannot,  of  his  own  motion,  set  up  adverse  claim  of  another  as  excuse 

for  withholding  from  bailor 405 

Owner  must  himself  set  up  such  claim 405 

Carrier  justified  in  withholding  goods  from  bailor  when  notified  by  true 

owner 406 

When  party  claiming  has  not  paramount  title  over  bailor,  such  holding 

a  conversion 407 

Withholding  upon  demand  made  by  true  owner,  a  conversion 407 

Not  conversion  to  hold  long  enough  to  satisfy  honest  doubt  as  to  true 
ownership 408 

Carrier's  right  to  demand  receipt  on  delivery  — 

Carrier  may  demand  written  receipt  on  delivery  of  goods 423 

Refusal  to  give  receipt,  good  defense  in  action  for  goods 423 

When  owner  desires  to  remove  goods  at  different  times,  and  separate 
parcels,  carrier  may  demand  receipt  for  all,  as  condition  precedent . .  423 

DEMURRAGE  — 

No  lien  for 473,474,478 

DESPATCH  COMPANIES 72 

(See  Common  Carriers.) 

DEVIATION  — 

Responsibility  of  carrier  in  case  of  loss  arising  from  deviation  during 
voyage 190-192 

^tare,  Whether  liable  for  loss  arising  from  act  of  God  which  would 
not  have  been  sustained  but  for  deviation 193-I99>  209,  210 

Carrying  by  route  or  in  mode  contrary  to  contract,  carrier  becomes  in- 
surer notwithstanding  exceptions  in  contract 310,  311,  314-316 


ENEMY  —  (See  Public  Enemy.) 


668  INDEX. 

EVIDENCE  — 

What  plaintiff  must  prove 759)  7^ 

Bill  of  lading  given  by    first    carrier  competent  against  connecting 

carrier 7^' 

Express  contract  must  be  proven  as  laid 762 

Burden  of  proof  in  plaintiff  to  show  loss 764 

Non-delivery  to  consignee,  frima  facie  evidence  of , 764 

What  carrier  may  show 765 

Burden  of  proof  as  to  negligence 766-768 

Baggage  checks  — 

Prima  facie  evidence  of  delivery  to  carrier 717 

Evidence  in  connection  with  ticket,  to  determine  nature  of  contract  of 
carriage 718 

Bailee  — 

Loss  of  his  own  goods  with  those  of  another  by  gratuitous  bailee, 
frima  facie  evidence  of  due  diligence -. 28 

Will  not  exonerate  where  gross  negligence  proven 29,  30 

Statements  made  by  mandatary  who  has  been  robbed,  immediately 
after  robbery,  competent  in  his  favor ,. . . .    33 

Statement  of  mandatary  at  time  of  demand  and  refusal,  competent  as 
part  of  res  gesta ,, 

Character  of  mandatary  for  prudence  may  be  shown  in  defense,  in  ac- 
tion for  loss  of  goods ,, 

Bill  of  lading — 

Copy  delivered  to  shipper,  best  evidence I2i 

As  receipt  only  frima  facie j22 

Very  high  evidence  of  quality  and  condition  of  goods  not  estoppel. . .  123 

Portion  of,  containing  contract  cannot  be  varied  by  parol 123    126 

Recital  in,  that  goods  are  in  good  order,  refers  to  external  appearance.  125 
Obligation  resulting  by  legal  implication  from  bill  of  lading,  cannot  be 

varied  by  parol g 

Evidence  that  shipper  saw  goods  stored  on  deck,  inadmissible  to  vary 

legal  import  of  bill  of  lading j^S 

Bill  of  lading  delivered  subsequently  to  shipment  of  goods,  no  estop- 

P^'-^I^^" 128 

Common  carrier  — 
To  render  liable  by  contract  for  act  of  God,  language  must  be  clear.  171,  172 
Shipper  accepting  bill  of  lading,  conclusive  evidence  of  assent  to  its 

terras,  when ^^^^  ^^^ 

Previous  pa;  ol  contract  merged  in  bill  of  lading 243 

Not  necessary  that  bill  of  lading  or  receipt  be  signed  "bv  both  parties' '. '.  243 
Signature  of  carrier  to,  evidence  of  receipt  of  goods' and  contract  to 

'='"■'■>' 243 

Terms  of  limitation  and  receipt  or  bill  of  lading  must  be  plain  and  easily 

'^g'We   24s 

Must  be  written  or  printed  on  face 245 
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Printed  on  back,  no  evidence  in  favor  of  carrier 345 

Declaration  of  value  of  goods  made  by  shipper  conclusive  against  him.  2Ji 
Contracts  exempting  carrier  from  liability  for  negligence  must  be  ex- 
plicit   jyo 

Ambiguities  in  carrier's  notice  or  receipt  solved  against  him 275 

Specific  exceptions  control  general  terms 276,  277 

Contract  must  have  fair  construction 279 

Bill  of  lading  of  sea-going  vessel  silent  as  to  stowage,  goods  must  be 

stowed  under  deck 30^  305 

Parol  evidence  not  admissible  to  vary 304 

(See  Common  Carrier.) 
Facts  undisputed,  reasonable  time  is  question  of  law ;  otherwise  ques- 
tion of  fact , 376 

Words  "  please  collect,"  in  bill  of  lading  accompanying  goods,  mere 

request 391 

Bailee  not  estopped  from  showing  want  of  title  in  bailor,  when 404 

Recovery  by  carrier  for  full  value  of  goods  may  be  shown  in  bar  to 

action  by  general  owner , 426 

In  case  of  sale  of  goods  by  carrier,  purchaser  must  show  necessity  of 

sale 435 

Proof  of  actual  tender  of  freight  not  necessary 447 

What  sufficient  evidence  of  insolvency  or  bankruptcy  to  warrant  exer- 
cise of  right  of  stoppage  in  transitu .' 413 

Railroad  tickets 568 

Meaning  of  term.s  used  in 576 

Do  not  necessarily  contain  whole  contract 579 

Parol  evidence  of  real  contract  admissible,  when  579,  580 

Contract  printed  on  ticket,  parol  evidence  not  admissible  to  vary 581 

Prestimftive  — 

(See,  also.  Burden  of  Proof.) 
When  gratuitous  bailee  loses  his  own  goods  simultaneously  with  those 

of  another,  due  diligence  presumed. . . , 28,  30 

This  presumption  not  conclusive 29 

Gratuitous  bailee  presumed  to  have  done  his  duty 31 

Failure  to  deliver  goods  by,  unaccounted  for,  gross  negligence  pre- 
sumed ..1 , 31 

Presumption  that  fire  caused  by  act  of  man 183 

Presumption  that  shipper  accepting  bill  of  lading  agrees  to  its  terms, 

conclusive,  when 241,  243 

Contract  exempting  carrier  from  common  law  liability  not  aided  by 

implication 270 

Bailment  raises  sti'dng  presumption  of  right  of  possession,  but  not  con- 
clusive  404 

Carrier  presumptively  holds  for  his  employer 404 

Presumption  that  consignee  is  liable  for  freight 448 

Consignee  accepting  goods,  implied  contract  to  pay  freight 448 
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Presumption  that  consignee  is  owner  of  goods  rebuttable 450 

Consignor  known  not  to  be  owner  of  goods  no  presumption  of  prom- 
ise to  pay  freight  by  him 450 

Connecting  carrier  presumed  to  have  received  gpods  in  condition  in 

which  they  were  delivered  to  first  carrier 761 

Proof  of  accident  without  more,  insuiBcient  to  raise  presumption  of 

negligence 799 

Negligence  of  carrier  presumed   where  injury  results  to    passenger 

from  defect  in  road,  machinery  or  equipments 800,  8oi 

Negligence  presumed  in  case  of  collision ,. 800 

Or  overturning  of  stage  c6ach,  when 800 

Plaintiff  not  bound  to  show  want  of  contributory  negligence 802 

Different  rule  in  Iowa  and  Indiana 803 

Presumption  that  shipper  of  dangerous  or  explosive  goods  knows  their 
character 413 

EXECUTORS  AND  ADMINISTRATORS  — 

Right  to  sue  for  personal  injuries  did  not  survive  to,  at  common  law.  777 

Does  now  by  statute,  in  England 782 

And  in  American  states 783 

(See  Action.) 

EXPLOSION— 

Of  boiler,  loss  by,  presumed  to  be  result  of  negligence 184,  800,  801 

EXPRESS  COMPANIES  — 

Always  common  carriers 68 

Strictly  responsible  for  subsidiary  means  of  transportation 70 

Cannot  escape  responsibility  by  assuming  name  of  forwarder 71 

Delivery  by .^ 379-382 

(See  Common  Carrier;  Delivery;  Bill  of  Lading;  Notice.) 


FAST  FREIGHT  LINE-(See  Common  Carrier.) 72 

FERRYMAN  — (See  Common  Carrier.) 

Is  common  carrier,  when o 

'  50,  lOI 

May  show  that  he  is  mere  private  carrier  for  hire 76 

Stage  owner  liable  for  negligence  of,  when .* " , j , 

(See  Common  Carrier;  Delivery;  NoticeJ  Bill  op'LlD'iNG.Vtc.) 

FIRE  — 

Presumptions  when  goods  lost  by ,0, 

FLOODS  — 

Liability  of  carrier  for  losses  by ,85 
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FRAUD  — 

Carrier  always  liable  for  losses  occasioned  by  his  fraud 14,  248 

In  case  of  attempted  fraud  by  consignor  upon  consignee,  carrier  may 

return  money  to  latter 393 

Delivery  procured  by  fraud  of  consignee,  lien  for  freight  not  discharged.  481 

Person  in  vehicle  of  carrier  by  fraud  not  a  passenger 555 

Owner  of  goods  fraudulently  misrepresenting  character  of  value,  car- 
rier not  liable  for  loss 211,  212 

What  amounts  to  such  fraud  213,  214,  215 

Attempt  at  fraud  in  receipt  or  bill  of  lading,  vitiates 245 

No  circumstances  of  fraud  will  excuse  delivery  of  goods  by  carrier  to 

wrong  person 350 

This  rule  does  not  apply  when  carrier  becomes  warehouseman  or  or- 
dinary bailee 351-354 

FREEZING  — 
.  Of  canals  and  rivers  — 

Carrier  not  responsible  for  losses  by,  when  not  in  fault 177 

FREIGHT  — 

(See  Common  Carrier.) 

Right  to  demand,  necessary  to  constitute  one  a  comnlbn  carrier 57 

Carrying  gratuitously  mere  mandatary 44 

Carrier  may  refuse  to  accept  goods  till  freight  be  paid n6,  443 

Accepting,  waiver  of  right  to  demand  in  advance 117 

Who  liable  for 443.  44^-452 

In  America  party  liable  for,  may  set  off  damages 443 

Otherwise  in  England 443 

Carriers  entitled  to,  only  for  goods  actually  delivered 444 

Entitled  to  full  freight  though  goods  injured  without  his  fault 445 

And  when  owner  elects  to  receive  at  intermediate  point; 445,  446 

Must  be  reasonable 447 

Excess  of  reasonable,  may  be  recoverd  back 447 

Actual  tender  of  freight  unnecessary 447 

Rule  when  to  be  paid  by  measurement 453,  454 

Pro  rata  itineris 455-4^7 

(See  Common  Carrier.) 

Owner  not  party  to  contract  not  liable  for  freight 468 

Cannot  sue  for  till  goods  delivered,  actually  or  constructively 469 

Right  to,  perfect  when  goods  delivered 470 

When  shipper  may  recover  freight  paid  in  advance 471,  472 

(See  Common  Carrier.) 
Lien  for  freight ...   476  et  seq. 

(See  Common  Carrier.) 

GRATUITOUS  — 

Passenger,  rights  of $64-566 
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HACKNEY  — 

Coaches,  owners  of,  common  carriers,  when 59-6l 


IMPROVEMENTS  — 

When  carrier  bound  to  adopt 294,295,529,  530 

INDORSEE  — 

Of  bill  of  lading -  129,  449 

INN-KEEPER  — 

Occasional  entertainment  of  guests  does  not  constitute  one  an  inn- 
keeper   , 56 

Lien  of 489,  490 

INSURANCE  — 

Carrier's  right  to  insure  goods  carried , ^g 

(See  Common  Carriers.) 

INTEREST  — 
(See  Damages.) 


JETTISON  — 

When  master  and  owner  of  ship  liable  for 304 

JUDGMENT— 

In  favor  of  farrier  for  full  value  of  goods,  bar  to  action  by  general 

owner ^5 

Carrier  recovering,  trustee  for  general  owner 426 

Satisfaction  of,  passes  title  to  party  against  whom  rendered 426 

In  trespass  or  trover  against  bailor,  damages  limited  to  special  interest.  42S 


LEAKAGE  — 

When  carrier  liable  for 12,. 

LIEN  — 

^u(xre,  Whether  private  carrier  for  hire  has  lien  on  goods  with  respect 

to  which  he  performs  services .5 

Of  common  carrier.     (See   Commok  Carrier,  476-494.     Of  Inn- 
keeper, 489,  490.) 

Of  warehouseman  and  wharfinger 46 

LIMITATION  - 

Of  carrier's  responsibility  — 

See  Common  Carrier 171-290 

Passenger  Carrier .■;;.*.'.■.■  "^gi,"  jsV,  '584,'  585,  586 
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LIVING  ANIMALS  — 

Difference  between  carrier's  liability  as  to  goods  and  aninaals 317-222 

MAIL  AGENTS  — 

Persons  in  mail  service  not  common  carriers 81 

MASTER  OF  VESSEL  — 

(See  Common  Carrier.) 

Authority  of 629 

May,  in  case  of  emergency,  require  services  of  passenger 629,  630 

Stands  "  in  loco  parentis  "  to  minors  and  female  passengers 632 

May  coerce  passenger  guilty  of  improper  conduct 633 

Such  power  to  be  exercised  with  extreme  caution 633 

Must  be  competent 293 

Duty  of,  as  to  stowage 304 

Duty  of,  to  obey  instructions  of  shipper  as  to  carriage  of  goods 310 

Must  pay  due  attention  to  marks  upon  goods 310 

May  sell  part  of  cargo,  when 433 

MONEY  — 

Compensation  in,  not  necessary  to  constitute  common  carrier 57 

Carrier  of  passenger  and  goods  not  liable  for  money  intrusted  to  agent, 
unless  usage  to  carry  money  established 74 


NEGLIGENCE  — 

(See  Bailment;    Carrier;  Carrier  -without  Hire;  Common 
Carrier;  Passenger  Carrier.) 

Degrees  of •' 

Doubtful  utility  of  distinction  between 11 

But  not  to  be  entirely  ignored " 

No  degrees  of,  where  human  life  at  stake 11 

Loss  of  his  own  goods  with  those  of  another,  by  gratuitous  bailee, 

prima  facie  evidence  of  diligence 28-30 

What  gross,  sometimes  mixed    question  of  law  and  fact 32 

Gross  negligence  presumed  from  non-delivery  of  goods  by  carrier 

without  hire 3' 

In  action  against  carrier  without  hire  necessary  to  aver  negligence;  un- 
necessary to  aver  degree  of 34 

Responsibility  of  private  carrier  for  hire  for  negligence  of  servants. . .     38 

May  stipulate  against  liability  for 4° 

Negligence  gross,  exemplary  damages  recoverable  for Si  I 

Contract  exempting  carrier  from  liability  for  negligence  must  be  ex- 
plicit   270 

Explosion  of  boiler  presumed  to  be  from  negligence 184,  800,  801 

Carriers  who  are  partners  responsible  for  negligence  of  each  other's 

agents 'S" 

43 
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NEGLIGENCE  —co«j((««e(f 

Carrier  liable  for  loss  by  act  of  God  concurring  with  his  own  negli- 
gence   186-188 

And  for  loss  by  capture  bj  public  enemy,  his  own  negligence  contrib- 
uting to •- 208,  209 

In  America,  common  carrier  cannot  by  contract  exempt  himself  from 

liability  for  negligence  of  himself  or  servants 248,  257,  263 

Doctrine  in  England 258,  260 

Doctrine  in  New  York 264 

When  such  contract  allowed,  must  be  clear  and  unambiguous.  261,  264,  270 

General  language  insufficient 270 

When  succeeding  carrier  may  avail  himself  of  such  contract 271-273 

Carrier  cannot  usually  protect  himself  by  contract  from  loss  resulting 

from  defect  in  vehicle  due  to  his  own  negligence 293 

When  he  can  so  protect  himself,  contract  must  be  clear 293 

Negligence  in  carrier  by  water  not  to  provide  competent   master  and 

sufficient  crew 293 

And  all  necessary  appliances ...,, 293 

Cannot  protect  himself  from  consequences  of,  by  contract 294,  295 

Negligence  in  stowage 307 

Great  diligence  to  be  used  to  prevent  fire  on  steamboat 309 

Care  to  be  taken  of  goods  during  transportation 320-324 

Liability  of  carrier  as  warehouseman  for  negligence 355 

Diligence  to  be  used  by  consignee  in  removing  goods » 364 

Jfassenffer  carrier — 

Proof  of  negligence  essential  to  recovery  against 497 

Care  and  circumspection  to  be  used  by 498-502 

^,     Passenger  carrier  by  steam 503 

Responsibility  for  means  of  conveyance 505-512 

Contributory  negligence  of  another S13-51S 

Negligence  as  to  platforms  and  other  stational  arrangements  (see  Pas- 
senger Carrier) 516-521 

As  to  roads  (see  Passenger  Carrier) 524-528,  529,530 

As  to  improvements  to  promote  safety  of  passenger  (see  Passenger 
Carrier). 

As  to  examination  of  vehicle  and  other  apparatus S3°-S3' 

As  to  character  of  servants  (see  Passenger  Carrier) 533-53^ 

Negligence  as  to  passengers  and  strangers  (see  Passenger  Carrier). 

5S3-SS6 
Contract  exemptmg  from  liability  for  negligence  to  passengers,  void. .  584 

585,  586 

Negligence  in  expelling  passenger  from  vehicle S92-594 

In  not  conforming  to  schedules  and  notices 604-606 

Detention  of  passenger  caused  by 608 

In  starting  train  without  warning ; 611 

In  failing  to  give  notice  of  arrival  at  stations 614 

In  inviting  passenger  to  alight  at  unsafe  olace 615,  616 
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NEGLIGENCE  —co«/i«»erf. 

In  passing  beyond  platform 6iy 

Proof  of  strict  conformity  to  statutory  regulations  affords  no  presurap- 
tion  of  due  care  and  diligence 626 

Baggage  — 
Carrier  not  liable  for  baggage  lost  by  negligence  of  passenger  (see  Bag- 
gage)  692-699 

Contributory  negligence — 

Person  injured  through  his  own  fault  cannot  recover  of  another 635 

Liability  of  carrier  to  persons  not  passengers 636 

Negligence  of  passenger  will  not  always  protect  carrier  from  liability.  637 

What  contributory  negligence,   question  for  jury 638 

Even  where  facts  ascertained 639 

Attempt  to  board  railroad  train  when  in  motion,  almost  always  negli- 
gence   641 

But  not  to  attempt  to  get  on  train  started  without  due  notice,  when  no 

danger  apparent 642 

Negligence  to  attempt  to  alight  from  train  in  motion,  when  danger  ap- 
parent   643 

In  some  cases  passengers  making  such  attempt   may  recover  for  inju- 
ries sustained  thereby 644,  645 

When  railway  company  provide  platform,  negligence  to  get  on  or  off 

on  opposite  side 646 

Or  for  passenger  to  fail  to  avail  himself  of  such  facilities 646 

Negligence  in  a  railway  company  to  leave  ground  where  passengers 

are  in  the  habit  of  getting  off,  in  dangerous  condition 647 

Passenger  injured  in  fajling  into  pit  near  customary  landing  place  at 

night,  not  guilty  of  contributory  negligence 647 

Or  attempting  to  alight  from  train  on  side  opposite  platform,  when. . .  647 

Will  be,  alighting  at  unusual  place,  when 648 

Contributory  negligence  to  pass  from  car  to  car  while  train  in  rapid 

motion ' 649 

But  not  when  ordered  by  conductor  or  other  employee 649 

Passing  from  car  to  car  while  train  in  motion  not  necessarily  danger- 
ous under  all  circumstances 65° 

Passenger  may  be  guilty  of  contributory  negligence  voluntarily  occu- 
pying exposed  position 651 

But  not  when  position  taken  under  direction  of  carrier  or  employee. . .  651 

To  prevent  recovery,  injury  must  be  result  of 651 

Standing  on  platform  when  train  in  motion  contributory  negligence, 

when ...652,  653 

Riding  in  baggage  car  contributory  negligence,  when 65^ 

Passengers  injured  by  projecting  limbs  from  car  window,  guilty  of, 

when 65S-659 

Standing  in  car  not  contributory  negligence £6d 

Riding  on  engine,  withqut  authority  from  company,  contributory  negli- 
gence  ^' 
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Passenger  injured  in  endeavoring  to  escape  danger  produced  by  negli- 
gence of  carrier,  not  guilty  of O"* 

How  far  passenger  may  incur  danger  to  avoid  inconvenience  caused 
by  negligence  of  carrier 6631  ^4 

Carrier  liable  if  he  knowingly  permits  children  to  occupy  positions  of 
danger. 665 

Age,  sex  and  physical  condition  to  be  regarded  in  considering  que  stion 
of  contributory  negligence 666 

Whether  negligence  of  parent  or  other  person  in  charge  of  child  can 
be  set  up  in  defense 667 

Contributory  negligence  as  affected  by  intoxication  of  passenger 668 

Extraordinary  care  to  be  taken  to  prevent  injury  to  blind  and  deaf  pas- 
sengers when  condition  known 669 

And  so  with  sick  and  aged  passenger 670 

Passengers  traveling  on  Sunday  in  violation  of  statute,  no  defense  in 
action  for  negligence 671,  672 

Whether  negligence  of  passenger's  carrier  can  be  imputed  to  him  when 
passenger  injured  by  concurrent  negligence  of  another 673-676 

NON-DELIVERY  — 

Of  goods  (see  Delivery). 

NOTICES  — 

To  carrier  of  delivery  of  goods 92 

Knowledge  of  carrier's  agent  equivalent  to  notice ,.    96 

Passenger  carrier  not  liable  for  baggage  left  at  usual  place  without  no- 
tice of  owner's  intent  to  become  passenger 100 

Carrier  may  by  notice  relieve  himself  from  obligation  to  carry  particu- 
lar kinds  of  goods. ill,  112 

In  America,  common  carrier  cannot  limit  liability  by  notice 235,  238 

Distinction  between  notices  limiting  common  law  liabilities  and  those 

restricting  business  to  particular  routes,  classes  of  goods,  etc 244 

When  notice  incorporated  in  receipt  so  as  to  form  part  of  contract,  must 

be  plain  and  easily  legible 245 

Must  be  on  face  of  receipt ,...- 24S 

Any  attempt  at  fraud  vitiates , 24S 

On  back  of  receipt,  no  evidence  in  favor  of  carrier 24S 

Ambiguities  solved  against  carrier ,.  275 

Carrier  by  ivater — 

Notice  to  consignee  of  arrival  of  goods 357 

Actual  notice  necessary ^ j6o,  365 

May  be  waived  by  usage  or  previous  course  of  dealing 366 

Railroads  — 

Notice  to  consignee  of  arrival  of  goods  by  railroad  company 367-37S 

(See  Common  Carrier.) 
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NOTICES  —  cowjfjBBerf. 
.   Notice  of  refusal  of  consignee  to  accept  goods,  by  carrier  bound  to 

make  personal  delivery 383-388 

Notice  of  refusal  of  consignee  to  accept  C.  O.  D.  goods 392 

Notice  to  consignor  or  owner,  of  legal  proceedings  against  goods 401 

Passenger  carrier  — 

Cannot  limit  liability  by  notice , 581 

Must  use  diligence  to  conform  to  published  notice  and  schedule . .  604-606 

Stoppage  in  transitu  — 

Simple  notice  to  carrier  sufficient 4jo 

May  be  given  by  general  agent  of  consignor 411 

Cannot  be  by  stranger 411 

Should  be  to  person  in  possession  of  goods 412 

If  to  employer  or  agent,  opportunity  should  be  given  to  notify  person 

in  actual  possession 412 

After  notice  to  carrier,  vendor  constructively  in  possession 420 

OMNIBUS  — (See  Common  Carrier.)  5^1 

ONUS  PROBANDI  — 

(See  Burden  of  Proof;  Evidence.) 

OWNER  — 

Of  goods,  not  liable  for  freight,  when 468 

PARTNERSHIP  — 

Individuals  and  corporations  may  be  partners  as  carriers 15S 

In  such  case,  jointly  liable 158 

Proprietors  of  stage  lines  employing  drivers  for  different  sections  of 

road,  and  dividing  profits  and  losses,  are  partners 158,  159 

Otherwise,  when  each  bears  expenses  and  receives  profits  of  his  own 

section,  one  acting  as  agent  for  collection  of  fare  for  others 159 

Or  where  there  is  mere  division  of  gross  receipts 159 

Partnership  not  necessary  to  joint  liability 160 

Arrangement  for  carriage  between  connecting  lines  sometimes  create 

joint  liability,  and  sometimes  do  not 160 

,     Proprietors  of  connecting  stage  lines  each  responsible  for  misconduct 

of  driver  jointly  employed 161 

Goods  lost  on  wharf-boat  of  association  of  carriers,  liability  joint  and 

several 162 

Liability  of  connecting  railways  for  lost  baggage 163 

Liability  of  connecting  carriers  for  lost  freight 164,  165 

No  joint  liability  when  separate  tickets  sold  by  common  agent,  though 

all  the  tickets  equivalent  to  one  through  ticket 166 

Nor  when  common  agent  collects  fare  for  two  or  more  connecting 

carriers 167 
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PARTNERSHIP  —  continued. 

Carrier  selling  ticket  to  passenger  to  go  beyond  his  own  line,  liable  for 
the  fault  of  connecting  carrier i68 

Contract  for  division  of  freights' in  certain  proportions  renders  carriers 
liable  as  partners ,.... 1^9 

Where  each  bears  expenses  of  his  own  route,  and  profits  divided  ac- 
cording to  distances  or  otherwise,  not  partners  inter  se,  or  as  to  third 
persons ; 169 

Railroad  companies  and  other  incorporated  associations  may  become 
partners  at  least  as  to  third  persons 170 

PASSENGER  CARRIER  — 

Distinction  between  carrier  of  passengers  and  common  carrier  of 

goods 49S-497 

Not  common  carrier  as  to  slaves 496 

Negligence  essential  to  recovery  against 497 

Not,  liable  for  injury  sustained  at  hands  of  lawless  persons,  except  in 
case  of  negligence 497 

Degree  of  care  and  negligence  required  by  carrier  of  passengers  — 

Not  insurers  of  safety  of  passenger 49S 

Must  use  utmost  care  and  circumspection  possible  under  circum- 
stances  499-502 

Not  every  precaution  that  human  raind  can  conceive 502 

Regard  must  be  had  to  circumstances  and  means  or  manner  of  convey- 
ance   503 

Carriers  by  steam  held  to  highest  degree  of  care , 503 

Any  negligence  on  their  part,  gross 503 

Risks  Tuhich  passenger  takes  nfon  himself — 

Passenger  assumes  risk  from  casualties  against  which  human  skill  and 
foresight  cannot  provide 504 

Carrier's  responsibility  for  safety  of  means  of  conveyance  — 

Carrier  of  goods  warrantor  of  absolute  safety  of  vehicle 505 

Carrier  of  passengers  liable  for  injuries  from  palpable  or  easily  discov- 
ered defects 505 

Liable  for  injuries  from  defects  discoverable  by  most  careful  and  thor- 
ough examination 506-508 

Not  liable  for  latent  defects  which  human  care  and  skill  cannot  de- 
tect   506-508 

Liability  for  defects  attributable  to  fault  of  manufacturer — 

Rule  in  New  York  and  Tennessee y^li^ ' 

According  to  general  rule,  carrier  liable  for  such  defects 512 

W}ien  injury  results  from  contributory  negligence  of  another  — 

•  Carrier  liable  if  his  own  negligence  concurs  in  any  degree 513 

And  when  injury  results  from  defects  in  roads  of  another  company 
over  which  he  runs  his  vehicle 514 
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PASSENGER  CARRIER— con/tnued. 

And  for  injury  from  leaving  hatchway  open  in  hulk  used  by  him  for 

embarking  passengers rir 

Where  stageowner  uses  ferry,  liable  for  negligence  of  ferry  company.  515 
Rail-way  company  must  provide  suitable  platforms  — 

Suitable  platforms  and  accommodations  at  stations , 516 

Platform  must  be  at  proper  distance  from  track ciy 

Wharf  used  by  railway  company  as  passageway  for  through  passenger 

m-.st  be  kept  in  good  condition ciy 

Platform  taust  be  kept  in  safe  condition 517 

Platform  and.station  must  be  well  lighted ri8 

Must  have    suitable  means  of  descent  when  passenger  invited  to 

alight...... jip 

Passenger  alighting  in  unsafe  place  without  invitation  assumes  the 

risk 513 

Carrier  liable  for  unsafe  condition  of  bridge  erected  by  him  to  afford 

convenient  access  to  station 519 

And  wheredangerous  route  to  station  insufficiently  lighted 519 

Not  liable  when  passenger  heedlessly  runs  into  danger  to  avoid  dis- 
comfort  520 

Greatest  caution  required  in  stational  arrangement  to  secure  safety  of 

passenger.. 521 

But  even  as  to  them  the  law  demands  nothing  unreasonable 521 

PoTxiers  of  such  corporations  to  adopt  regulations  as  to  admission  into  depots 
and  stations  — 
Have  right  to  adopt  reasonable  regulations  to  exclude  persons,  not  pas- 
sengers, from  grounds  and  buildings 522 

Limitation  on  such  power 522 

May  forcibly  eject  intruder,  when 522 

Unreasonable  discrimination  not  allowed  in  enforcing  such  rule  .,,,..  523 

Duty  as  to  roads  when  provided  by  themselves  ^- 
Must  use  same  care  in  keeping  road  in  order  as  in  selecting  vehicle, , ,  524 

Especially  railroads , , , , 524 

Highest  degree  of  care  required  in  construction  of  road-beds, , . .  52^ 

But  need  not  be  so  expensive  as  to  make  business  of  carrier  imprac- 
ticable  , , , , , ,  524 

Not  liable  for  defect  in,  caused  by  esctraordinary  and  unforeseen  event, 

when  due  diligence  used , . .  5?S 

When  unsound  materials  used  in  subsidiary  appointments,  carrier 

liable , ^86 

Not  liable,  for  accident  caused  solely  by  negligence  or  trespass  of 

stranger , . , 527 

Accident  from  latent  defect,  when  carrier  liable  for 5?8 

Responsibility  for  not  adopting  useful  impyovements  to  promote  safety  of  pas- 
sengers— 
Liable  for  failure  to  adopt  known  and  generally  used  improvements 
CDjaducive  to  safety  of  passengers  .. ,   ...  .,,......,..,,,.,.,,...,  529 
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Not  bound  to  use  every  possible  means  to  avoid  injury  which  highest 

degree  of  skill  and  ingenuity  might  suggest 5^9 

Nor  for  failing  to  adopt  untried  machine  or  mode  of  construction.  52%  530 

Duty  as  to  examination  of  vehicle  and  other  affaraius 531,  532 

Responsibility  for  character  of  servants  employed  — 

Servants  must  be  competent,  attentive  and  skillful 533 

Driver  on  dangerous  route  must  be  cool,  self-possessed  and  prudent  . .  533 

Carrier  liable  for  negligence  or  incompetency  of 534 

Driver  of  coach  must  select  least  dangerous  route 534 

Must  caution  passengers  in  passing  over  dangerous  part  of  route s,y^ 

Liable  for  accident  from  racing  or  improper  speed , 534 

When  passenger  has  been  put  in  dangerous  position  by  negligence  of 

driver  and  injures  himself  in  attempting  to  escape,  c  arrier  liable. . . .  534 

Or  Vhere  accident  occurs  through  intoxication  of  driver 534 

Corporations  organized  for  carrying,  responsible  for  negligence  or  in- 
competency of  servants S3S 

Constructively  present  vfhen  servant  acting  within  scope  of  authority.  535 
Carrier   by  steam  held  to  strictest  accountability  for  competency  and 

skill  of  servants 535 

Gross  misconduct  knowingly  to  employ  incompetent  or  intemperate 

servant 536 

In  such  case,  liable  for  vindictive  damages  to  passenger  injured  thereby.  536 
Presumption  in  such  case,  where  injury  occurs  which  might  have  been 

avoided  by  skill 536 

Intemperate  habits  of  railway  employee  with  knowledge  of  company 

may  be  shown  in  aggravation  of  damages 536 

Duty  to  accept  as  passengers  those  lulio  offer  themselves  for  carriage  — 
In  England,  railway  and  canal  companies  bound  by  statute  to  carry  ail 

who  offer 53^ 

In  America,  passenger  carriers  bound  to  carry  all  who  ofTer,  against 

whom  there  is  no  legal  objection 538 

TVhom  carrier  may  refuse  to  accept  — 

Persons  refusing  compliance  with  reasonable  regulations 539 

Or  who  are  guiltj' of  gross  or  vulgar  habits 539 

Or  who  create  disturbances 539 

Or  persons  of  doubtful,  suspicious  or  dissolute  character 539 

Or  persons  whose  object  is  to  interfere  with  business  of  carrier 539 

Or  persons  afBicted  with  contagious  diseases 540 

Or  persons  likely  to  excite  popular  violence,  or  to  be  exposed  to  pecu- 
liar danger  at  destination 540,  541 

Passengers  may  he  separated  according  to  sex,  character,  etc. — 

Persons  paying  different  rates  of  fare 543 

May  interdict  intrusions  by  one  class  on  accommodations  prepared  for 

others j^2 

May  enforce  separation  of  male  and  female  passengers 542 


INDEX.  ggl 

PASSENGER  CARRIER  —  coniinaea. 

Contracts  for  carriage  understood  as  made  with  reference  to  such  regu- 
lations . Cj^j 

W/ien  once  accented,  fassenger  cannot  be  ejected  except  for  imf  roper  con- 
duct— 

May  be  for  improper  conduct ji6^  c/y 

No  right  to  carry  on  business,  against  rules  of  carrier,  in  conveyance. .  546 
Duty  of  carrier  to  expel  disorderly  persons  when   disturbing  other 

passengers    j^y 

Mere  breach  of  good  manners  not  always  sufficient  to  warrant  ex- 
pulsion   ^  .y 

Duty  of  carrier  to  protect  passenger rng 

Bound  to  high  degree  of  diligence  in 549-55' 

But  servants  of  carriers  only  bound  to  act  when  improprieties  are  wit- 
nessed or  made  known  to  them c  cj 

Difference  bet-ween  passenger  and  stranger  in  degree  of  care  and  diligence 

to  be  used — 
Bound  to  highest  degree  of  human  skill  and  foresight  in  preventing 

injuries  to  passenger £^3 

Who  is  a  passenger 554 

Person  carried  at  his  own  solicitation,  in  vehicle  not  used  for  carrying 

passengers,  is  not 554 

Although  owner  of  conveyance  carries  passengers  by  other  modes ...  55. 

Person  in  vehicle  by  fraud,  or  against  orders  of  owner,  not 555 

Must  be  lawfully  on  train 555 

Person  traveling  fraudulently  on  free  ticket  of  another  can  recover 

only  for  gross  negligence  555 

Not  necessary  to  be  upon  vehicle  to  constitute  one  a  passenger 556 

When  one  a  passenger 556-562 

When  obligation  to  carry  imposed,  direct  contract  not  necessary  to 

create  liability 563 

Where  contract  for  carriage  void  because  made  on  Sunday,  carrier  liable 

for  negligence 563 

Person  not  employee,  lawfully  on  train,  entitled  to  same  care  and  dili- 
gence as  passengers 564 

Payment  of  fare  not  necessary  to  constitute  one  a  passenger 565 

Same  care  and  diligence  due  to  gratuitous  passengers  as  to  others  ....  566 
Tichet  — 

Both  receipt  and  contract 568 

Passenger  bound  to  comply  with  reasonable  by-laws  and  regulations 

in  reference  to  purchase  of  tickets 569 

May  be  required  to  purchase  before  entering  cars 570 

Passenger  in  car  cannot  be  ejected  for  want  of  ticket,  if  willing  to  pay 

fare 570 

Refusing  to  buy  ticket  or  pay  fare,  may  be  ejected 571 

Regulation  requiring  passenger  without  ticket  to  pay  additional  fare 

not  unreasonable 571 
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PASSENGER  CARRIER  — coniinued. 

But  reasonable  opportunity  must  bs  given  to  purchase  ticket.. 571 

Passenger  failing  to  purchase  on  account  of  premature  closing  of  office, 

cannot  be  required  to  pay  additional  fare 571 

Paying  such  additional  fare  may  recover  back 571 

Ejected  in  such  case  for  refusal,  may  recover  damages 571 

Regulation  requiring  conductor  to  expel  passenger  refusing  to  exhibit 

ticket,  reasonable , 572 

Passenger  losing  ticket  may  be  required  to  pay  fare 572 

Lost  or  mislaid,  reasonable  time  for  search  must  be  allowed 572 

Passenger  leaving  commutation  ticket  at  home  may  be  expelled  for  re- 
fusing to  pay  fare 572 

Regulation  that  ticket  may  be  demanded  in  exchange  for  a  check, 

reasonable , 573 

Passenger  refusing  to  comply  with,  may  be  expelled ^73 

But  passenger  cannot  be  compelled  to  surrender  ticket  without  receiv- 
ing evidence  of  payment  of  fare  in  return 573 

But  having  done  so,  cannot  be  expelled  by  another  conductor. .......  573 

In  such  case  may  recover  compensatory  damages 57^ 

When  passenger  pays  for  ticket  to  a  certain  place,  and  agent  by  mis- 
take issues  ticket  for  shorter  distance,  carrier  liable  for  expulsion . . .  574 
Journey  once  commenced  must  be  continued  without  intermission. . .  575 

Limited  tickets  must  be  used  within  time  of  limitation 575,  576 

Ticket  for  this  date  only  not  good  at  subsequent  date 576 

"  Good  for  one  seat "  means  seat  in  train  in  which  holder  has  once  taken 

passage 576 

Passenger  stopping  over  cannot  proceed  on  same  ticket 576 

Rule  in  case  of  coupon  ticket 577 

Carrier  issuing  through  ticket  for  transportation  on  route  of  connect- 
ing carrier,  agent  for  latter,  when 577,  578, 166-168 

Not  responsible  for  safety  of  passenger  beyond  his  own  line 578 

Or  baggage  beyond  his  own  line ^78 

Ho  der  of  coupon  ticket  may  stop  at  end  of  each  line  represented  by 

coupons,  and  resume  within  a  reasonable  time 57S 

Ticket  does  not  necessarily  contain  whole  of  contract 579 

Parol  evidence  of  real  contract  admissible,  when 579,  5S0 

When  nothing  shown  but  sale  of  ticket,  presumption  that  carrier  is 

responsible  for  his  own  route  alone 579 

When  net  profits  divided  among  successive  carriers,  liable  as  partners.  579 

Passenger  carrier  cannot  limit  his  liability  by  regulation  or  notice 581 

May  by  contract ^8i 

When  contract  printed  on  ticket,  presumption  conclusive  that  it  is  com- 
plete and  entire j8l 

Must  be  plainly  written  or  printed  on  face  of  ticket 582 

When  printed  illegibly  or  unintelligibly  on  back  of  ticket,  presumption 
that  passenger  did  not  see  or  understand 582 
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PASSENGER  CARRIER— co«i(/««e^. 
Right  of  carrier  to  frovide  by  contract  against  liability  for  injuries  to  pas- 
sengers arising  from  negligence  of  self  or  servants — 
Such  stipulation  void 584-586 

Passenger  must  conform  to  regulations  of  carrier,  and  may  be  ejected  fm- 

refusal 587 

To  warrant  expulsion,  regulation  must  be  essential 587 

Passenger  refusing  to  comply  with  essential  regulation  does  not  regain 
right  to  remain  in  railroad  carriage  by  offering  to  conform  after  sig- 
nal given  to  stop  train 589 

But  may  take  passage  in  another  train  on  same  road 589 

Passenger  forfeiting  right  to  carriage  may  be  expelled  at  any  point  on 
the  route 500 

Right  to  eject  must  be  exercised  in  proper  manner  — 

Only  such  force  as  is  necessary  to  be  used 591 

Carrier  liable  for  unnecessary  violence,  insult  or  indignity 591 

When  and  to  -what  extent  passenger  may  resist  — 

When  attempt  made  to  expel  from  train  in  rapid  motion 592 

When  attempt  to  expel  wrongfully,  passenger  may  repel  by  use  of  any 

necessary  force 593 

Due  care  in  expelling ,  question  of  fact 594 

Carrier  not  always  liable  when  passenger  expelled  while  train  in 

motion 594 

Always  necessary  to  slacken  speed  so  as  to  prevent  injury 594 

Passenger  entitled  to  respectful  treatment  from  carrier  and  his  servants  — 
Carrier  liable  for  ill-treatment  of  passenger  by  his  servants  or  him- 
self  595-598 

Damages  in  such  case 59S 

Rule  in  New  York 599 

To  what  extent  servant  must  be  acting  within  line  of  his  duty  to  ren- 
der carrier  liable  for  injuries  to  passenger  inflicted  by  him 600-602 

Railway  company  liable  for  indecent  assault  upon  female  passenger  by 

conductor , 602 

Time  at  -which  carrier  must  commence  transportation  — 
In  absence  of  express  contract,  passenger  purchasing  ticket  not  enti- 
tled to  transportation  at  particular  hour 603 

Implied  agreement  to  commence  journey  within  reasonable  time  and 

prosecute  without  unnecessary  delay 603 

Must  use  diligence  to  conform  to  published  schedule  and  notices. .  604-606 

Liability  for  detention  of  passenger  en  route  — 

Carrier  liable  for  detention  caused  by  willfulness  or  negligence  of  him- 
self or  servants 608 

Must  furnish  sufficient  room  and  reasonable  accommodations  ....  609-610 

Must  allow  customary  intervals  for  refreshment 6n 

Must  give  due  warning  to  passengers  of  intention  to  start 611 

Must  can-y  to  end  of  journey  and  give  time  to  alight  612 
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PASSENGER  CARRIER  —  continued. 

When  relation  of  carrier  and  passenger  ceases     613 

Must  give  notice  of  arrival  at  stations °I4 

Must  be  careful  not  to  invite  passenger  to  aUf,ht  at  unsJife  place 615 

Mere  announcement  of  station  not  always  equivalent  to  invitation  to 

alight 616 

Railroad  train  passing  platform  must  return  to  give  opportunity  to 

alight 617 

Passenger  jumping  from  train  while  in  motion,  guilty  of  contributory 

negligence ■ 6^7 

Passenger  carriers  by  ivater  -^ 

Regulations  respecting,  prescribed  by  act  of  congress 618-625 

Do  not  diminish  carrier's  responsibility  for  negligence 626 

Evidence  of  strict  conformity  to  statutory  regulations  affords  no  pre- 
sumption of  due  care 626 

Duty  to  furnish  food  and  other  necessaries  during  voyage 627,  628 

Authority  of  master  of  ship 629 

Passenger  may  be  required  to  perform  necessary  services  in  case  of  ex- 
traordinary danger 629 

Master  cannot  require  greater  exertion  or  exposure  of  passenger  than 

strictly  necessary 630 

Passenger  entitled  to  respectful  and  courteous  treatment 631 

Master  stands  in  loco  parentis  to  minors  and'  female  passengers 632 

Treatment  due  passenger  dependent  upon  his  behavior 633 

Master  may  coerce  into  good  behavior  or  exclude  from  society  of  those 

whom  he  annoys n, 633 

Such  power  to  be  exercised  with  great  care  and  only  upon  good  grounds.  633 

When  carrier  liable  for  material  delay  in  departure 634 

Presumptions  as  to  negligence  of  fassenger  carrier — 

Proof  of  accident  without  more,  insufficient  to  raise  presumption  of 

negligence   799 

Mere  surmise  will  not  justify  recovery  against  carrier 799 

Evidence  of  negligence  equally  balanced 799 

Negligence  of  carrier  presumed  where  injury  results  to  passenger  from 

defect  in  road,  machinery  or  equipments 800,  801 

And  in  case  of  collision 800 

Overturning  stage-coach  on  smooth  road  by  wheel  coming  off 800 

Plaintiff  not  bound  to  show  -vwnt  of  contributory  negligence  in  himself.  f02 

Presumption  that  passenger  exercises  due  care 802 

In  Iowa  and  Indiana,  plaintiff  must  show  absence  of  contributing  neg- 
ligence  803 

(See  Negligence,  Contributory.) 

PERILS  OF  THE  SEA  AND  RIVER 281-290 

(See  Common  Carriers.) 

PERISHABLE  GOODS  — 

Carrier  not  responsible  for  loss  of,  through  inherent  defect 219,  220 
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PIRATES  — 

Losses  by,  within  exception  of  losses  by  public  enemy 205 

PLEADING — (See  Action;  Declaration.) 

POSSESSION  — 

By  carrier  creates  special  pi*operty  in  him 425 

May  sue  in  his  own  name  for  injury  to  goods  or  for  possession  when 

wrongfully  withheld 425 

Goods  stolen  from,  sufficient  to  allege  property  in  carrier,  in  indict- 
ment   425 

Right  to  sue  for  goods  not  inconsistent  with  rights  of  general   owner.  426 

Recovery  for  full  value,  bar  to  action  by  general  owner 426 

May  recover  possession  from  owner  when  taken  from  him  wrongfully .  428 

Or  when  he  has  agreed  to  hold  for  party  having  paramount  title 428 

Suing  bailor,  in   trespass  or  trover,  damages  limited  to  amount  of 

special  interest 428 

May  hold  possession  until  payment  of  freight .476—494 

(See  Common  Carrier.) 

POSTMASTERS  — 

And  other  persons  in  mail  service,  not  common  carriers 8i 

PREFERENCE  — 

Of  carrier  in  receiving  or  transporting  freight 45,  297-303,  326,  327 

PRIVATE  CARRIERS  FOR  HIRE  — 
(See  Carrier.) 

PUBLIC  ENEMY  — 

(See  Common  Carrier.) 

Meaning  of  term • S03 

Pirates  are  public  enemies 205 

When  rebellion  assumes  magnitude  of  civil  war 206 

Open  declaration  of  war  not  necessary  to  constitute 207 

Actual  hostilities  sufficient 207 

To  exempt  carrier  from  liability  for  loss  by,  due  diligence  must  have 

been  used  by  him > 208 

Goods  taken  by,  during  deviation,  carrier  liable 20S-2 10 

Vessel  captured  by,  carrier  loses  freight,  owner  goods 467 

Recaptured  and  goods  carried  to  destination,  carrier  entitled  to  full 

freight 4^7 

RAILROAD  COMPANIES  — 

Always  cominon  carriers  as  to  goods. 67 

And  to  baggage -     80 

Not  as  to  persons. ., 80 

(See  Common  Carrier;  Passenger  Carrier;  Delivery;  Bag- 

GAGE.) 
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RECEIPT  — 

By  carrier  for  goods I30 

Right  of  carrier  to  withhold  goods  till  receipt  given 423 

(See  Common  Carrier.) 

RES  GEST.^  — 

Statement  of  mandatary  who  has  been  robbed,  immediately  after  rob- 
bery, competent  in  his  favor 33 

Statement  of  mandatary  attimeof  demand  and  refusal,  part  of  ^'ej^eite.    33 
RESPONSIBILITY  OF  CARRIER  — 
(See  Carrier  Without  Hire;  Private  Carrier  for  Hire;  Com- 
mon Carrier;  Passenger  Carrier.)' 

SALE  — 

By  carrier , , 430-438 

When  conversion , 494 

(See  Common  Carrier.) 

SEAWORTHINESS  — 

Of  vessel,  carrier  responsible  for  want  of 253 

SET-OFF...... 443 

SHIP-OWNER  — 

Common  carrier,  when 6- 

Not  when  vessel  hired  under  charter  party  (see  Common  Carrier.).  .     73 
Limitation  on  liability  of,  by  statute 224 

SHIPPER  — 

(See  Consignor.) 

Of  dangerous  goods,  liability  of. aa2 

When  shipper  of  goods  may  recover  freight  paid  in  advance 471 

SLAVES  — 

Laws  applicable  to  common  carriers  do  not  apply  to  carriage  of 496 

Carrier  liable  for  want  of  care  in  transportation 496 

SPECIAL  CONTRACT— (See  Common  Carrier.) 238-243 

STAGE  OWNER  — 

Common  carrier,  when eg 

Not  usually  liable  as  common  carrier  for  goods  intrusted  to  him 73 

(See  Passenger  Carrier.) 

STATUTES  — 

Limitations  on  liability  of  carrier  by,  in  England 230-234,  25J 

Of  United  States,  respecting  passenger  carriers  by  water 618-625 

Do  not  diminish  carrier's  responsibility  for  negligence 626 

Evidence  of  strict  conformity  to,  affords  no  presumption  of  due  care.,  626 
STEAMBOATS  — 

(See  Common  Carrier;  Passenger  Carrier.) 
STATIONS  — 

(See  Passenger  Carrier.) 
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STOPPAGE  IN  TRANSITU  — 

When  right  of,  may  be  exercised ipo 

Exercise  of  right  by  vendor  excuses  non-delivery  by  carrier 410 

No  particular  form  or  mode  necessary  in  exercise  of  right 410 

Act  or  declaration  of  vendor  or  agent  countermanding  delivery  all  that 

is  necessary 410 

Usual  mode,  by  simple  notice  forbidding  delivery  to  vendee  or  requir- 
ing that  goods  shall  be  held  subject  to  vendor's  order 410 

Vendor  may  resort  to  possessory  action  at  law  or  bill  in  equity 410 

Notice  may  be  given  hy  vendor  or  his  agent 411 

Not  necessary  that  agent  has  special  authority  to  stop  goods 411 

General  authority,  or  for  purposes  of  consignment,  sufficient 411 

Stoppage  by  stranger  without  any  authority  cannot  be  ratified  after 

goods  have  come  into  vendor's  possession 41 1 

Notice  should  be  given  to  person  in  possession 413 

If  to  his  employer  or  agent,  under  circumstances  to  afford  opportunity 

to  send  orders  to  person  in  possession 412 

Right  can  only  be  exercised  against  one  discovered  to  be  bankrupt  or 

insolvent  after  sale 413 

Insolvency  or  bankruptcy  must  be  evident .-. .  413 

What  is  sufficient  evidence  of 413 

Right  of  stoppage  in  transitu  defeated  by  assignment  of  bill  of  lading, 

when 414 

Necessary  to  exercise  of  right,  that  goods  should  be  in  possession  of 

middleman 415 

Not  necessary  that  they  should  be  in  possession  of  carrier,  qua  carrier. .  415 

Sufficient  if  in  his  possession  as  warehouseman 415 

Or  in  any  place  of  deposit  connected  with  transmission 416 

When  right  will  be  defeated  though  goods  have  not  come  into  actual 

possession  of  vendee 417 

Transitus  completed  when  goods  delivered  at  consignee's  warehouse  . .  418 

Or  where  he  intends  them  to  remain  until  further  orders 418 

Terminated  by  wrongful  refusal  of  carrier  to  deliver  to  consignee  ....  418 

But  not  when  demand  of  consignee  unauthorized 418 

^cere,  Whether  goods  in  actual  possession  of  vendee,  so  as  to  defeat 
right  of  stoppage  in  transitu,  when  he  receives  them  for  transporta- 
tion in  his  own  vehicle ■ 419 

Recovery  of  actual  possession  by  vendor  not  necessary  to  render  right 

of  stoppage  in  transitu  effectual 420 

After  notice  to  carrier,  vendor  constructively  in  possession 420 

Upon  refusal  to  redeliver,  vendor  may  maintain  trover  against  carrier 

or  other  person  into  whose  possession  goods  have  come 420 

Carrier  should  refuse  to  surrender  goods  if  vendee  solvent  when  right 

attempted  to  be  exercised 421 

Carrier  acts  at  his  peril  in  either  case 421 

Not  necessary  that  insolvency  should  have  been  evidenced  by  overt 

act  before  right  attempted  to  be  exercised 421 

In  case  of  doubt,  carrier  may  resort  to  legal  proceedings  to  ascertain 
who  entitled  to  possession  of  goods 423 
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STOWAGE  — (See  Bill  ov  Lading;  Common  Carrier.)  ....  126,  304-309 

SUNDAY  — 

Carrier  liable  for  injury  to  passenger  caused  by  his  negligence,  though 
contract  of  carriage  void  by  statute  because  made  on  Sunday 563 

tELEGRAPH  COMPANY  — 

Not  common  carrier  •  •  •     81 

TENDER  — 

Actual  tender  of  freight  unnecessary 447 

raROUGH  TRANSPORTATION 146-169 

(See  Common  Carrier.) 

TICKET 166-168,568-582 

(See  Common  Carrier;  Passenger  Carrier.) 

TIME  — 

Goods  must  be  delivered  within  reasonable  time 328 

In  published  schedule,  to  be  conformed  to 604-606 

TOW-BOAT  — 

Owner  of  tow-boat  not  common  carrier 79 

TRANSHIPMENT 466 

TRESPASS  — 

Or  trover,  damages  in,  recoverable  by  carrier 428 

USAGE  OF  TRADE  — 

Liability  of  private  carrier  for  hire  modified  by 40 

Must  be  known  and  established 40 

As  affecting  liability  of  owner  when  goods  delivered  to  driver  of  coach.     87 
Delivery  of  goods  may  be  at  place  and  in  mode  sanctioned  by. ,  ,90,  91,  99 

As  affecting  stowage 3o5-3<37 

May  be  controlled  by  direction  of  owner  of  goods 310 

Must  be  long  continued  and  well  understood  to  excuse  delivery  of 

goods  to  other  person  than  the  one  entitled  to  receive  them 342 

As  affecting  right  of  consignee  to  refuse  to  receive  goods  on  holidays 

when  labor  not  prohibited 363 

When  excusing  notice  to  consignee  of  arrival  of  goods 366 

When  preserving  lien  of  carrier  after  delivery  of  goods 474 

Carrier  may  show  usage  at  port  of  delivery 366 

WAR  — 

Dissolves  contract  of  affreightment,  when 223 

WAREHOUSEMAN  — 

Common  carrier,  when 62,  63 

Common  carrier  becomes  liable  as,  when    109 

"Oi  3.S5>  356,  371.  378>  38s.  386,  392>  7" 
Lien  of , 478 

When  holding  goods  for  can  ier 4S8 

Conversion  by,  what  is 488 
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